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_ This volume represents the fruits of a pre- 
liminary inquiry into one aspect of contem- 
porary Chinese law—the criminal process. 
Investigating what he calls China’s “legal 
experiment,’ Mr. Cohen raises large ques- 
tions about Chinese law. Is the People’s 
Republic a lawless power, arbitrarily dis- 
rupting the lives of its people? Has it sought 
to attain Marx's vision of the ultimate wither- 
ing away of the state and the law? Has Mao 
Tse-tung preferred Soviet practice to Marx- 
ist preaching? If so, has he followed Stalin 
or Stalin's heirs? To what extent has it been 
possible to transplant a foreign legal sys- 
tem into the world’s oldest legal tradition? 
Has the system changed since 1949? What 
has been the direction of that change, and 
what are the prospects for the future? 

Today, immense difficulties impede the 
study of any aspect of China’s legal system. 
Most foreign scholars are forbidden to enter 
the country, and those who do visit China 
find solid data hard to come by. Much of 
the body of law is unpublished and available 
only to officialdom, and what is publicly 
available offers an incomplete, idealized, or 
outdated version of Chinese legal proces- 
ses. Moreover, popular publications and 
legal journals that told much about the re- 
gime’s first decade have become increas- 
ingly scarce and uninformative. 

In order to obtain information for this 
study, Mr. Cohen spent 1963-64 in Hong 
Kong, interviewing refugees from the main- 
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Preface 


The revolutionary triumph of communism in China in 1949 made the world’s 
most populous country the subject of a gigantic political, social, and economic 
experiment. China also has been the subject of a significant legal experiment. 
Is the People’s Republic of China an example of “ ‘lawless unlimited power’ 
expressing itself solely in unpredictable and patternless interventions” + in the 
lives of its people? Has the People’s Republic sought to attain Marx’s vision of 
the ultimate withering away of the state and of the law? Has Mao Tse-tung pre- 
ferred Soviet practice to Marxist preaching? If so, which Soviet model has he 
chosen to follow — that of Stalin or that of Stalin’s heirs? To what extent has it 
been possible to transplant a foreign legal system into the world’s oldest surviving 
legal tradition? Should today’s Chinese legal system be viewed as a unique 
amalgam of Communist politics and Chinese culture? To what extent has the 
system demonstrated a capacity for change since 1949? What has been the direc- 
tion of that change, and what are the prospects for the future? 

Western legal scholars are ca a to wrestle with such large ques- 
tions, and at this stage one can only suggest hypotheses and raise problems for 
future research. This volume represents the fruits of a preliminary inquiry into 
one aspect of contemporary Chinese law — the criminal process. The emphasis 
is on the process itself, but a good deal of attention is necessarily devoted to 
substantive criminal law as well as to the modes of its application. 

The volume consists of three parts. The first is an introductory essay that 
provides an overview of the evolution and operation of the criminal process from 
1949 through 1963. The second part, which constitutes the bulk of the book, 
systematically presents primary source materials that permit more detailed 
consideration of problems raised in the introduction. These materials include 
relevant excerpts from legal documents such as the Constitution, statutes, and 
other rules and regulations of the People’s Republic; from official policy state- 
ments; from a treatise on criminal law that has been prepared to assist Chinese 
judicial officials; and from articles in Chinese Jaw reviews, academic and popular 
journals, and national and local newspapers. In order to shed light on the Jaw in 
action as well as the law on the books, I have also included many selections from 
the written and oral accounts of persons who have lived in or visited the People’s 
Republic. Finally, to suggest the historical and comparative perspective essential 
for further understanding, I have reprinted at the beginning of Part II a brilliant 
but little-known essay by Professor Benjamin I. Schwartz, and in various places 
have reprinted other historical and comparative materials. It is my hope that 
Part II, from which I have taught my classes at Harvard Law School for the past 


1. Lon Fuller, The Morality of Law (New Haven, 1964), pp. 157-158. 
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three years, may be useful for purposes of instruction at the many other law 
schools and universities that have become interested in Communist law in general 
and Chinese law in particular. It may also constitute a helpful sourcebook for 
scholars of Chinese affairs and for comparatists in several academic disciplines. 

Because existing English translations of Chinese legal materials have been not 
only limited in quantity but also inadequate in quality,” considerable effort has 
been made in this volume to provide translations that are accurate and yet not 
unduly clumsy. This has not been a simple job. Franz Schurmann has pointed 
out that the categories and language of Chinese Communist ideology are precise 
and carefully used by those who purvey the ideology.* Unfortunately, Chinese 
Communist legal terminology has not attained the same degree of precision, and 
it is not unusual, especially in local newspapers, for legal terms to be employed 
loosely or opaquely. Moreover, given the outside observer’s limited access to the 
contemporary Chinese legal system, it would hardly be surprising if he failed to 
grasp the meaning assigned to certain legal terms, including those that have been 
invoked by previous regimes but that now have new meanings. 

The principal contribution of Part III is an English-Chinese glossary of the 
major legal and institutional terms translated in Part II. This glossary does not 
in any sense purport to be a dictionary. It merely indicates the English terms 
that have been found to suit the meanings of the Chinese terms in the particular 
contexts in which they appear. Although the English equivalents given are cer- 
tainly not the only ones that could have been devised, they are, it is hoped, 
adequate to the extremely difficult task of finding linguistic analogies between 
the terms used by systems as different as the Anglo-American and the Chinese 
Communist. To the extent permitted by the Chinese text, these equivalents have 
been consistently employed throughout. Thus, for example, each time the Chinese 
term tiao-chieh wei-yuan-hui appears, it has been rendered as “mediation com- 
mittee” rather than as “conciliation committee,” “reconcilement commission,” or 
“arbitration council”; on the other hand, the term shen-p’an appears sometimes 
as “adjudication” and at other times as “trial,” depending upon the particular 
context. Part III also contains a bibliography of the sources drawn upon in Parts 
I and II and a modest number of English language books and articles that are 
pertinent to an understanding of the criminal process in mainland China. 

The extracts in Part II appear without their original footnotes except where I 
have considered the footnotes to be of particular importance. I have presented 
the English translations of other students only where the original Chinese text 
has not been available to me. The titles or positions by which the authors of 
extracts are sometimes identified are those they held at the time the given extract 
was published. The Chinese characters in the glossary were inscribed by Mr. 
Wang Yeh-chien, and the glossary was typed by Mrs. Bertha Ezell. 

I am greatly indebted to David Finkelstein for his talented and unflagging 
assistance in translation. He spent over a year patiently checking, improving, and 


2. See Jerome Alan Cohen, review of A. P. Blaustein, ed., Fundamental Legal Docu- 
ments of Communist China, in Yale Law Journal, 72: 838-843 (March 1963). 

3. Franz Schurmann, Ideology and Organization in Communist China (Berkeley, Los 
Angeles, and London, 1966), pp. 59-62. 
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making uniform the translations in my unpublished classroom edition. Unless 
otherwise noted, all translations have been done by me and Mr. Finkelstein. 
In preparing the unpublished classroom edition I was assisted at different times 
by Gene T. Hsiao, Peter Wang, and Miss Fu-mei Chang. During the past year 
Mr. Finkelstein and I profited greatly from discussions of difficult terms with 
many scholars and especially with our research colleagues Yung-fang Chiang 
and Wejen Chang. My colleagues on the law faculty, especially Harold J. Berman, 
John T. Dawson, Alan M. Dershowitz, Andrew L. Kaufman, Arthur T. von 
Mehren, and Lloyd L. Weinreb, have made many helpful suggestions, as have 
fellow members of Harvard’s East Asian Research Center, particularly Ezra 
Vogel and Edward Chan. The comments of Tao-tai Hsia, Jerome H. Skolnick, 
and Derk Bodde improved Part I of this volume, and valuable suggestions by 
Stanley Lubman and Richard Pfeffer are reflected in the organization of Part II. 
I also owe a general intellectual debt to Joseph R. Levenson and Franz Schur- 
mann, who initiated me into the mysteries of Chinese studies. 

I should like to thank Mrs. Julie Perkins, Russell Munk, and Frank Snyder 
for their capable editorial efforts and for preparation of the Bibliography. I am 
also grateful to Mrs. Perkins for compiling the index and to Mrs. Sally Littleton 
and Miss Ellen Tolstuk for skillfully typing the manuscript and handling a 
variety of related administrative matters. 

The Introduction is a slightly modified version of my article in the Harvard 
Law Review, 79.3:469-533 (January 1966). I am grateful to the American 
Consulate General Press Monitoring Unit, the American Council of Learned 
Societies, American Philosophical Society, Derk Bodde, Congress for Cultural 
Freedom, Victor Gollancz, Ltd., L. C. B. Gower, Harvard Law Review Asso- 
ciation, William Heinemann Ltd., International Association of Democratic Law- 
yers’ Review, International Commission of Jurists, Joint Committee on Slavic 
Studies, Librairie Encyclopédique of Brussels, The London School of Economics, 
Marzani and Munsel, The M.I.T. Press, New York Times, Pall Mall Press, Ltd., 
Frederick A. Praeger, Inc., the President and Fellows of Harvard College, 
Random House, Allyn and Adele Rickett, Routledge & Kegan Paul, Ltd., 
Shindoku Shyosha, Peter S. H. Tang, Thames and Hudson, United Press Inter- 
national, and the United States Information Agency, for permission to quote 
various materials in Parts I and II. Although, for reasons peculiar to the exigen- 
cies of conducting research on contemporary China, I cannot thank by name 
those who gave me the oral accounts reproduced in Part II, I nevertheless owe 
them a great debt. 

Finally, I want to thank the Ford Foundation, the Rockefeller Foundation, the 
University of California (Berkeley), and Harvard University for supporting the 
research upon which the volume is based. 


Jerome Alan Cohen 


Cambridge, Massachusetts 
September 20, 1966 
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Introduction 


Lead the people by regulations, keep them in order by punishments (/sing), 
and they will flee from you and lose all self-respect. But lead them by virtue 
and keep them in order by established morality (/i), and they will keep their 
self-respect and come to you. 

Confucius, Analects! 


During the last one hundred years, the existence of the concessions and the 
foreign garrison areas, together with the feudal partitioning of the country, 
were the chief causes for the development of a disdain for government by 
law, and a negligence in its observance in China. Concessions and garrisoned 
areas could not be reached by Chinese law, and the people there, who were 
beyond the reach of the laws of their own country, generally became licentious 
and violated the laws and discipline of the state in words or action. After a 
long period, they formed the negative habit of irresponsibility and the posi- 
tive habit of law-breaking. These habits spread to the people as a whole, who 
not only failed to realize that these habits were wrong, but actually considered 
them to be right. The feudal partitioning of the country further destroyed the 
idea of government by law and the custom of law observance. The warlords 
and politicians, who supported one leader to overthrow another and shifted 
their allegiances overnight, not only did not comprehend the meaning of 
government by law, but considered it an honor to break the law and upset 
discipline. Under such conditions, how could the idea of government of law 
be instilled? How could the habit of observing the law be formed? 

Chiang Kai-shek, China’s Destiny? 


[A] revolution is not the same as inviting people to dinner, or writing an 
essay, or painting a picture, or doing fancy needlework; it cannot be anything 
so refined, so calm and gentle, or so mild, kind, courteous, restrained and mag- 
nanimous. A revolution is an uprising, an act of violence whereby one class 
overthrows another. 

Mao Tse-tung, “Report of an 
Investigation into the Peasant 
Movement in Hunan (1927)” 2 


1. II, 3; translated in Derk Bodde, “Basic Concepts of Chinese Law: The Genesis 
and Evolution of Legal Thought in Traditional China,” American Philosophical Society, 
Proceedings, 107:384 (October 1963). 

2. Philip Jaffe, ed. (New York: Roy Publishers, 1947), p. 212. 

3. Translated in Selected Works of Mao Tse-tung, 1 (London: Lawrence and Wishart 
Ltd., 1954), 27. 


4 INTRODUCTION 


[The following Introduction is adapted from Jerome Alan Cohen, “The Criminal Proc- 
ess in the People’s Republic of China: An Introduction,” Harvard Law Review, 
79.3:469-533 (January 1966) }* 


“The trouble with you Westerners,” the man said, wagging his finger at me 
before I could sit down, “is that you’ve never got beyond that primitive stage 
you call the ‘rule of law.’ You're all preoccupied with the ‘rule of law.’ China has 
always known that law is not enough to govern a society. She knew it twenty-five 
hundred years ago, and she knows it today.” The man, interestingly enough, was 
a London-educated Chinese barrister who practices in Hong Kong and is known 
there as a principal, if unofficial, spokesman of the People’s Republic of China 
(PRC). When properly deciphered his cryptic defense of the regime on mainland 
China suggests much about the attitude of the Communists toward the criminal 
process. They have been acutely sensitive to criticism that they have failed to 
adhere to those fundamental principles of fairness that Western — particularly 
Anglo-American — societies proclaim as ideals. Yet they have rejected those 
principles as Western and bourgeois, and inapplicable to a Chinese Communist 
regime.® And from time to time this rejection has been defended in part by an 
appeal to history and to the low regard that the Chinese have traditionally held 
for law and lawyers.” 


4. Copyright © 1966 by The Harvard Law Review Association. 

5. Their sensitivity to such criticism is revealed not only in direct attempts to rebut 
it (see note 6) but also in their attacks upon the alleged hypocrisy of justice in the 
West. See Li Hao-p’ei, “Condemn American Fascist Legislation and Adjudication, Support 
the Righteous Struggle of the American Communists,” CFYC, 1:3-11 (1962); Chang 
Hsin, “American Justice as Depicted in ‘the Unjust Court,’” CFYC, 4:45-49 (1962). 

6. See Chang Tzu-p’ei, “Censure the Bourgeois Principle of ‘the Judge’s Free Evaluation 
of the Evidence,” CFYC, 2:42-48 (1958); Ch’en Ho-feng, “Refute Rightist Chuang 
Hui-ch’en’s Reactionary Fallacy Regarding Legal Relations Among the Public Security, 
Procuratorial and Adjudication Organs,” CFYC, 2:64-66 (1958); Feng Jo-ch’iian, “Refute 
Chia Chvien’s Anti-Party Fallacy of ‘Independent Adjudication,’ ” CFYC, 1:18-23 (1958); 
Wu Yii-su, “Censure the Bourgeois Principle of ‘Presumption of Innocence,’” CFYC, 
2:37-41 (1958). 

7. See Kawasaki Mitsunari, “The Attorney System,” in Chiigoku no héd to shakai 
(Chinese law and society; Tokyo, 1960), p. 80. The miniscule number of professional 
lawyers in the People’s Republic of China has been attributed by Wu Te-feng, vice- 
president of the Supreme People’s Court, primarily to a historical factor not common 
to the history of all socialist countries: the extremely bad reputation of lawyers in 
pre-Communist China. Traditionally, lawyers were thought to be servants of the exploiting 
classes, who were cynical, mercenary, and dishonest. For this reason, according to Mr. 
Wu, following the Communist “liberation” of China the people could not bring them- 
selves to consult lawyers, and the development of the bar has been hindered. See also 
Tadasuke Torio, “Chinese Lawyers,” in Horitsuka no mita Chiigoku (China as seen by 
lawyers; Tokyo, 1965), pp. 216-217. 

For a number of years Chinese legal scholars have debated the problem of the extent 
to which China’s pre-Communist heritage should be viewed as influencing contemporary 
legal development. Their recent writings reflect an increased interest in Chinese legal history 
and a somewhat greater readiness than in earlier years to find traces of continuity with 
the present. See, e.g., Hsiao Yung-ch’ing, “A Preliminary Approach to the Study of the 
History of the Chinese Legal System,” CFYC, 3:25-35 (1963); Fu Weng, “Talk on the 
History of Adjudication of Cases,” Kuang-ming jih-pao (Enlightenment daily), March 
20, 1962, p. 4. 
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A. BACKGROUND 


One should note that the barrister’s formulation was that “law” is “not 
enough” to govern Chinese society, and not that it is unimportant or irrelevant 
in that task. 


iti through coercion and deter- 
rence. 


to be applied against those elements of the community who proved to be un- 
responsive to the Ji, Although the leaders of the Chinese Communist Party (CCP) 
have made masterful use of persuasion, ideological incentives, social and ad- 
ministrative pressures, and other measures of control, and still at times predict 
that the state will wither away, they have never had illusions that they could 
dispense with criminal sanctions. On the eve of assuming power over the main- 
land of China, Mao Tse-tung exhorted his Party comrades to strengthen the 
police and the courts, as well as the army, on the ground that these agencies 
were the state’s major institutions for enforcing the people’s democratic dictator- 
ship.’ And much attention has since been lavished on perfecting the criminal 
process, 

But, as the barrister’s remark implies, although the Chinese have been unable 
to dispense with “law,” they have not been preoccupied with the “rule of law.” 
To Westerners that clouded phrase suggests among its many meanings not only 
a respect for state proscriptions, but also an opportunity for an accused to defend 
himself effectively. In China, the phrase that Westerners sometimes translate as 
two thousand years,® but 
Traditional Chinese law 




















was mainly an 


and for bending the will of an unruly populace to achieve the purposes of an 


ing sentence. These institutions relied on orderly b 
that allowed the defendant little opportunity to make a defense. 

Under the last of the imperial dynasties, the Manchu or Ch’ing (1644-1912), 
many offenses were never adjudicated by the state apparatus but were dealt 
with by the unofficial processes of local groups.’° With the government’s acqui- 
escence, leaders of clans, villages, and guilds dispensed a wide range of sanctions 
that included public censure, fines, ostracism, and corporal punishment. Ordi- 
narily only major crimes were reported to the county magistrate, who was the 


8. Mao Tse-tung, “On the People’s Democratic Dictatorship” (address in commemora- 
tion of the 28th anniversary of the CCP), JMJP, July 1, 1949, p. 1. 

9. See Benjamin Schwartz, “On Attitudes toward Law in China,” in Milton Katz, 
Government under Law and the Individual (Washington, D.C., 1957), p. 35. 

10. See K. C. Hsiao, Rural China (Seattle, 1960), pp. 290-294, 342-346; Sybille Van der 
Sprenkel, Legal Institutions in Manchu China, a Sociological Analysis (London, 1962), 
pp. 88-111. Long after the collapse of the Ch’ing, especially in remote areas, many offenses 
continued to be dealt with by the unofficial processes of local groups, 
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government’s principal administrative officer in the area, and was responsible 
for a variety of tasks in addition to maintaining public order and the adminis- 


tration of justice. 
1 Agents of the 


magistrate frequently sought to €xt6rt monéy"from criminal suspects in return 
for not bringing them before the magistrate. alse"aceusations were sometimes 
made because they created an occasion for extortion, or because the agents would 
themselves suffer punishment if the culprit were not caught within the legally 
prescribed period of time. Certain categories of accused persons were required 
by law to remain in detention pending trial and appellate review. Others were 
permitted to remain at liberty if they obtained satisfactory guarantors of their 
appearance Relatively few eligible persons obtained such releases, however, be- 
cause the law threatened guarantors with physical punishment if the defendant 
failed to appear when ordered, and because few reputable people wanted to be- 
come responsible for suspected criminals. Most accused persons who lacked funds 
and official connections waited out the long process of trial and appellate review 
in dismal prisons where they were kept in chains and had to depend on food 
sent by relatives or friends. Guards subjected prisoners to unauthorized brutality, 
frequently in the hope of extortion, and many persons died while their cases were 
being processed. 

Cases were publicly tried before the county magistrate, who was not a law- 
trained judge but an administrator steeped in Confucian classics. Despite this 
moral education and even 
those who were conscientious were often overworked, inexperienced, harassed by 
legal deadlines for the apprehension and conviction of criminals, unable to speak 
the local dialect, and dependent for outside investigation upon a staff whose 
reputation for venality was legendary. In these circumstances the temptation was 
irresistible to make fullest use of legal provisions that authorized torture of the 
defendant in court if he denied his guilt. The tendency to"use "torture was re- 
inforced by the rule that the defendant could not be convicted unless he confessed. 
Forced to kneel abjectly before the magistrate’s high bench, flanked by guards 
wielding bamboo staves, whips, and other instruments, precluded from presenting 
his own witnesses, and denied the services of a lawyer, the defendant was at 
the magistrate’s mercy. Although the best magistrates sought to verify the ac- 
curacy of coerced confessions and often discovered them to be unreliable, most 
took the easy way out. 

The substantive criminal law, which was entirely published, increased the 
magistrate’s power over the defendant. In addition to proscribing a broad spec- 
trum of conduct in highly spegific terms, thes@h'ingrcod@"permitted those pro- 
scriptions to be applied bal conduct that was not specifically described. 


As a catchall, severe beating not graver punishment was authorized for per- 











11. The following summary of traditional practice relies heavily on Ch’ii T’ung-tsu, 
Local Government in China under the Ch’ing (Cambridge, Mass., 1962), pp. 68-70, 
116-129; Van der Sprenkel, pp. 66-79; Robert van Gulik, T’ang-yin- pi- shih, Parallel Cases 
from under the Pear-tree, a 13th-century manual of jurisprudence and detection (Leiden, 


1956), pp. 52-63. 
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sons who did “things one ought not to have done.”!2. Retroactivesapplication of 


. Aside from bribery and influence, 
a defendant could look for safeguards only to the possibly moderating effects of 
the public scrutiny to which the magistrate’s proceedings were subject; to the 
magistrate’s interest in avoiding punishment for abuse of power and in receiving \ 


promotion for conscientious performance; and to the thoroughweviewsthat auto> 


. But these institutional safe- 
guards constituted an inadequate substitute for an independent role of the ac- 
cused in his own defense. Thus, despite a desperate attempt in the early 1900's 
to enact law reforms that might save a disintegrating dynasty, when in 1912 
the Ch’ing was succeeded by the Republic of China, there was 

as limitations upon the state. 

Both of the rival party dictatorships that have subsequently sought to pick up 
the pieces, to reintegrate the shattered country, and to convert it into a modern 
industrial power have consciously looked outside the Chinese tradition for legal 
models. After gaining control of the Republic of China in 1928, Chiang Kai- 
shek’s Nationalist Party (KMT) built upon the efforts of previous republican 
governments and perfected codes of criminal law and procedure similar to those 
of the continental European nations that Japan had earlier sought to emulate. 
Even before officially founding the People’s Republic of China in 1949, during 
its two decades of rule over “liberated areas” in rural China, the Communist 
Party began to borrow substantially from the Soviet Union, whose institutions 
for administering criminal justice also reflect important European influences. 
Yet, as the Stalinist experience proved, it is one thing for the leadership of a 
dictatorial regime to adopt European legal forms, but it is quite another thing 
for that leadership to assimilate the values, attitudes, and assumptions that 
underlie the forms. 








hat existed 
on paper. When one compares the uses of law in traditionaly@hima, in the 
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O carry 
out its policies. In the Chinese value system the interests of the state and the 
group have always dwarfed those of the individual. Now, as in the past. this 
value preference is reflected at every stage of the criminal process. 

The goals of the imperial dynasties and of the Nationalist Party were far more 
limited than those of the Communist Party. The Communists have been de- 
termined for the first time in Chinese history effectively to extend the power of 
the central government to the grassroots level and to control virtually every 
aspect of human activity. Their avowed purpose is to bring about a rapid political, 
economic, and social transformation, at whatever cost may be necessary. Their 
proclaimed program contemplates alteration of both the physical environment 
and of human nature itself. They have begun this Herculean task while continuing 

12. Van der Sprenkel, p. 63 and note 2 which appears there. 


8 INTRODUCTION 


the civil war against the Nationalists and while undertaking heavy international 
commitments. In order to maximize the country’s capacity to meet these enormous 
demands, the Communist leaders have sought to subject the people to increasingly 
rigorous discipline. In these circumstances the burden that has fallen upon the 
criminal process has been immense. 


A few caveats are in order before attempting to describe the ways in which 
contemporary Chinese law enforcement agencies deal with persons who are 
suspected of crime. It is not easy to study any aspect of today’s Chinese legal 
system, let alone a subject as intimately related to the exercise of political power 
as the criminal process. Chinese scholars have been hampered by officialdom in 
their efforts to study the legal practice of China.1* Most foreigners have received 
less cooperation.'t The People’s Republic does not permit American scholars to 
visit China. Generally, foreign lawyers who have been able to visit the mainland 
have been given an opportunity to make only superficial observations. 

Moreover, the bulk of China’s operative legal norms are not published and 
are available only to those who administer the system. Those legislative and ad- 
ministrative prescriptions that are published are obtainable outside of China, but 
they offer only an incomplete and idealized image of law enforcement processes. 
There is no systematic publication of judicial decisions. A handful of relevant 
treatises and pamphlets appeared in the mid-1950’s, but there are questions about 
the extent to which they are currently authoritative. The scholarly and infor- 
mational content of available legal journals sharply declined during the past few 
years, and in mid-1966 the last of these journals suspended publication. Many 
Chinese newspapers that were once an excellent source concerning law in action 
are now both hard to obtain and uninformative. 

Only the availability, especially in Hong Kong, of significant numbers of former 
residents of the People’s Republic makes it possible to fit together tentatively 
the disparate pieces of relevant data in order to see the system as a whole. Thus 
this Introduction relies not only on published materials but also on over eight 
hundred hours of personal interviews with thirty-eight recent Chinese émigrés. 


13. In 1957, for example, one well-known scholar, Han Teh-p’ei, then Dean of the 
Law Department of Wuhan University, complained that “under the present circumstances, 
data concerning the actual trials taking place in different grades of court[s] up and down 
the country are barely accessible to people like us engaged in legal education . . . The 
result is, theories inevitably become divorced from reality in teaching. It is the same with 
research.” “We Must Create Conditions to [Let a Hundred Schools] Contend in Legal 
Studies,” Kuang-ming jih-pao (Enlightenment daily), June 12, 1957, p. 3, translated in 
Roderick MacFarquhar, ed., The Hundred Flowers Campaign and the Chinese Intellectuals 
(London, 1960), p. 116. Quoted by permission of the Congress for Cultural Freedom, Paris. 

14. Until 1959, a few Soviet scholars enjoyed unique access to Chinese legal docu- 
mentation and personnel, and they produced some informative works. See especially 
Vladimir E. Chugunov, Ugolovnoye Sudoproizvodstvo Kitayskoy Narodnoy Respubliki 
(Criminal court procedures in the People’s Republic of China; Moscow, 1959); translated 
in JPRS, no. 4595 (Washington, D.C., May 8, 1961); L. M. Gudoshnikov, Sudebnye Organy 
Kitayskoy Narodnoy Respubliki (Legal organs of the People’s Republic of China; Moscow, 
1957), pp. 2-135; translated in JPRS, no. 1698N (Washington, D.C., June 30, 1959). 

More recently, certain Japanese scholars have been favored by the Peking government. 
See Kawasaki; Tadasuke; Fukushima Masao, “Some Legal Problems Relating to the 
People’s Commune,” Té6y6 bunka (Oriental culture), 32:1-26 (May 1962). 
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Six of the persons interviewed had long experience as responsible Communist 
police officials in southern China. Three others had worked in various regions 
as judicial assistants, two of them having at other times also served as defense 
counsel. And many persons who were not professional participants related their 
own case histories as (in the Chinese vernacular) “objects” of the criminal proc- 
ess. Selections from a number of these interviews are reproduced in Part II of 
this volume. 

Plainly enough, material of this nature is not the ordinary stuff of legal re- 
search and must be treated with proper caution. Apart from such dangers as an 
informant’s hostility toward the regime, his desire to say what might be thought 
to please the interviewer, his interest in putting the best face on his own past 
conduct, and his fear of possible reprisals for having cooperated with ‘American 
imperialism,” there are the problems of the informant’s perception, recall, and 
articulation, as well as those relating to the interviewer’s mode of eliciting infor- 
mation and to his comprehension and recording. Moreover, when dealing with 
a country that is as vast and as dynamic as Communist China, the reports of a 
limited number of persons cannot provide a basis for any definitive generali- 
zations. Yet there was a strikingly high degree of consistency in the interviews 
concerning the essential attributes of the criminal process, and at many points 
the outline that emerged is confirmed by published information that is widely ac- 
cepted as reliable. In short, interviews provide a clearer means of viewing pat- 
terns of official activity than does any other resource likely to be available until 
fundamental changes take place in China. What follows, then, is a synthesis 
derived from both published sources and interviews. Although some material 
of both types is available relating to post-1963 activities, this study does not 
purport to describe developments that have taken place since January 1, 1964. 


B. AIBASIC PERIODIZATION 


Thus far I have treated the era of Chinese Communist rule as though it were 
a single period. Actually, the fourteen years under review should be divided into 
three major stages. 


1949-1953 

From 1949 to 1953 was a period of economic reconstruction and consolidation 

of political control, roughly comparable to the period of War Communism in the 
earliest days of the Soviet Union (1917-1921). During this period the ‘eriminal» 

s the Chinese Communist Party 

proceeded relentlessly to crush all sources of political opposition and to rid 

society of apolitical but antisocial elements who plagued public order. The Na- 

tionalist legal apparatus, including the bar, was formally abolished at the out- 

set,!> yet it was not immediately replaced by a well-regulated system of criminal 

justice. Although the Communist government created a judicial structure, much 


15. Common Program of the CPPCC (passed at the 1st plenary session of the CPPCC, 
Sept. 29, 1949), FLHP 1949-1950, 1:19; Gudoshnikov, pp. 22-23. 
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criminal punishment during these years was administered outside the regular 
courts; it was not until the “judicial reform” of 1952-1953 that the courts were 
sufficiently purged of holdovers from the Nationalist government to inspire the 
confidence of the Communist Party. In many kinds of cases the police had un- 
fettered power to investigate, detain, prosecute, and convict. The police also 
conducted large-scale “administrative” roundups of petty thieves, gamblers, 
opium addicts, whores, pimps, vagrants, and other dregs of the old society, and 
subjected them to “noncriminal” reform measures during the course of long 
confinement. Military control commissions continued to function and to ad- 
minister punishment in large areas of the country. During the regime-sponsored 
“mass movements” or campaigns that swept the country, such as those instigated 
to carry out the land reform, to suppress counterrevolution, and to eradicate of- 
ficial corruption and related illegal activities in the business community (the 
so-called “three-anti” and “five-anti” movements’), ad hoc “people’s tribunals,” 
which were thinly veiled kangaroo courts, dispensed their own brand of justice. 

Although these various criminal processes usually functioned in secret, in 
major cases the last phase of the process was often conducted in the form of a 
“mass trial” convened before a horde of onlookers. Hundreds of thousands of 
class enemies were sentenced to death in such trials, and many more were sent 
to long terms of “reform through labor.” 17 In short, the army, the police, and 
the regular and irregular courts implemented the directive of Chairman Mao to 
serve as instruments for oppressing the hostile classes and for inflicting “legal- 
ized” violence and lesser sanctions upon all those who were deemed to be “re- 
actionaries” and “bad elements.” The justification for such an unattractive pro- 
gram had been offered by Mao some twenty years previously in his famous 
report on a peasant uprising in his native province: “To put it bluntly, it was 
necessary to bring about a brief reign of terror in every rural area; otherwise 
one could never suppress the activities of the counterrevolutionaries in the 


countryside or overthrow the authority of the gentry. To right a wrong it is neces- 
sary to exceed the proper limits, and the dliOtmseaienesiaiamae tc. 


1953-1957 
The second stage in the evolution of the contemporary criminal process began 


16. The “three-anti” movement was launched to combat corruption, waste, and bureauc- 
ratism among government and Party personnel. The “five-anti” movement, which proceeded 
in coordination with the “three-anti” movement, was directed against bribery, tax evasion, 
fraud, theft of state economic secrets, and theft of other state property. These movements 
began in late 1951 and ended in mid-1952. 

17. According to excerpts from the unofficial version of Mao Tse-tung’s major speech 
of February 27, 1957, “Problems Relating to the Correct Handling of Contradictions 
Among the People,” “the total number of those [enemies of the people] who were liquidated 
by our security forces numbers 800,000. This is the figure up to 1954.” (New York Times, 
June 13, 1957, p. 8.) Shortly thereafter, an official and admittedly amended Chinese 
text of the speech was published, and this simply mentions that “some” counterrevolu- 
tionaries were sentenced to death. See FKHP, 5:13; MacFarquhar, pp. 261-263, 269-271. 

18. Mao Tse-tung, “Report of an Investigation into the Peasant Movement in Hunan 
(1927),” translated in Selected Works of Mao Tse-tung, 1 (London, 1954), 27. See also 
the quotation from this report, at the beginning of Part L. 
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in the spring of 1953, shortly after initiation of the government’s First Five-Year 
Plan for development of the national economy, and ended with the launching 
of the “antirightist’”” movement in June 1957. From the Western viewpoint, this 
period may be called with some exaggeration the “golden age” of law to date in 
the People’s Republic. Having decided to adopt the Soviet economic model, the 
Chinese Communist leaders decided to develop further a Soviet-style legal sys- 
tem. By the end of 1954 this decision had resulted in the promulgation of a 
constitution and a series of laws that established the framework of an orderly 
system for the administration of justice. Apart from a few liberalizing touches, 
this system was similar to that which was erected along European lines in the 
Soviet Union during the relatively moderate period of the New Economic Policy 
(1921-1928), and which coexisted with a parallel structure of extrajudicial co- 
ercion.!® 

Citizens were protected against arbitrary detention, arrest, and search.*° The 
nationwide procuracy, which had been organized shortly after the Communist 
assumption of power, was authorized to fulfill those functions that we associate 
with a prosecutor’s office, including review of police recommendations to arrest 
and prosecute. It was also to exercise general supervision over the legality of 
the action of all government organs including the police.*! Implicit in the consti- 
tutional grant of judicial power to the courts was the understanding that, con- 
trary to the situation that prevailed in the Soviet Union until after Stalin’s death, 
they were to serve as the exclusive agencies for the adjudication of criminal re- 
sponsibility.*? In most trials in courts of first instance, a judge and two people’s 
assessors were jointly to preside as a judicial college to decide all questions of 


19. See Constitution of the PRC [hereinafter cited as Const.] (passed at the Ist meeting 
of the Ist session of the NPC, Sept. 20, 1954; promulgated by the Presidium, Sept. 20, 
1954), FKHP, 1:4-31; Act of the PRC for the Organization of Public Security Stations 
[hereinafter cited as Public Security Station Act] (passed at the 4th meeting of the Standing 
Committee of the NPC, Dec. 31, 1954; promulgated by the Chairman of the PRC, 
Dec. 31, 1954), FKHP, 1:243-244; Arrest and Detention Act of the PRC [hereinafter 
cited as Arrest Act] (passed at the 3d meeting of the Standing Committee of the NPC, 
Dec. 20, 1954; promulgated by the Chairman of the PRC, Dec. 20, 1954), FKHP, 1:239- 
242; Law of the PRC for the Organization of People’s Courts [hereinafter cited as Court 
Law] (passed at the Ist meeting of the Ist session of the NPC, Sept. 21, 1954; promulgated 
by the Chairman of the PRC, Sept. 28, 1954), FKHP, 1:123-132; Law of the PRC for 
the Organization of People’s Procuracies [hereinafter cited as Procuracy Law] (passed 
at the ist meeting of the Ist session of the NPC, Sept. 21, 1954; promulgated by the 
Chairman of the PRC, Sept. 28, 1954), FKHP, 1:133-138. For a discussion of the legal 
system in the Soviet Union during the period of the NEP, see generally John N. Hazard, 
Settling Disputes in Soviet Society (New York, 1960). 

20. Const., p. 28, arts. 89-90; Arrest Act, pp. 239-241, arts. 1-9, 11. 

21. Procuracy Law, pp. 135-136, arts. 9, 11-12. The procuracy was also authorized 
to initiate the investigation and accusation process, Procuracy Law, pp. 134, 135, arts. 
4(2), 9-10, but in practice its primary role has been as a reviewing rather than as an 
initiating agency. 

22. See Const., p. 25, art. 73; Decision of the Standing Committee of the NPC of the 
PRC Relating to Control of Counterrevolutionaries in All Cases Being Decided Upon by 
Judgment of a People’s Court [hereinafter cited as Decision Relating to Counterrevolu- 
tionaries] (passed at the Sist meeting of the Standing Committee of the NPC, Nov. 16, 
1956), FKHP, 4:246. See also Ku Ang-jan, “Why Must Control of Counterrevolutionaries 
Be Decided Upon by Judgment of a People’s Court?” Shih-shih shou-ts’e (Current events 
handbook), 23:35-36 (Dec. 10, 1956). 
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fact and law; normally three judges were to hear appeals.** Trial was to be 
public except in specified circumstances, and the defendant was entitled to offer 
a defense.** It was contemplated that this defense would ordinarily be made for 
him by the new “people’s lawyers” who were beginning to receive training at 
the recently revamped law schools, and who were to practice in Soviet-type col- 
lective organizations. Although individual judges were to serve at the pleasure 
of the legislative or executive organs,*> in theory the courts were to be inde- 
pendent in administering justice and to “be obedient only to the law.”*° 

Plans were made to draft a criminal code that would provide more guidance 
to the agencies of law enforcement and to the public than had previously been 
afforded by the miscellany of isolated published proscriptions and by the “reso- 
lutions, decisions, orders, instructions, and policies of the Party and the gov- 
ernment” from which the agencies were instructed to shape a substantive law of 
crimes in the absence of specific proscriptions.?* Rules of criminal procedure 
were to be devised for experimental use prior to formulation of a procedural code. 
Scholars were called upon to write texts that were both to guide the administration 
of justice during the period prior to the completion of the projected legislation 
and to aid the drafting of the legislation itself. This entire lawmaking effort was 
to be undertaken with the aid of Soviet legal experts who had come to help the 
Chinese understand the Soviet codes and the many treatises on Soviet law that 
were being translated into Chinese. The Party line on law was the same as that 
for other aspects of the country’s development — to adapt the advanced experi- 
ences of the Soviet Union to China’s conditions. 

These were not mere paper reforms. Another wave of terror — the movement 
to “liquidate counterrevolution” — almost swamped them in the second half of 
1955; at that time, in a manner that was reminiscent of, but more successful 
than, Stalin’s collectivization efforts of the late 1920’s and early 1930’s, the regime 
sought to prepare the ground for rapidly completing the “socialist reform” of 
agriculture and industry. But shortly after Khrushchev publicly launched his pro- 
gram of de-Stalinization in early 1956, an emphasis upon legality reappeared in 
China, and at least in the larger cities implementation of many of the reforms 
commenced. The powers of the police to detain, interrogate, and arrest began 
to be exercised according to procedures that provided for more regularized in- 
ternal checks against arbitrary action by lower level cadres. Moreover, if the 

23. Court Law, p. 125, art. 9. Judges were to be “professional” in the sense that they 
were to devote their full time to judicial duties, while people’s assessors were to serve 
for only limited periods. All citizens who were twenty-three years of age and who had 
cig Lg oe of political rights were eligible for selection as judges. (Court Law, p. 
24, Const., pp. 25-26, art. 76; Court Law, p. 124, art. 7. Decision of the Standing 
Committee of the NPC of the PRC Relating to Cases the Hearing of Which Is To Be 
Conducted Nonpublicly (passed at the 39th meeting of the Standing Committee of the 
NPC, May 8, 1956), FKHAP, 3:178. 

25. See Const., pp. 13, 14, 22, arts. 28(4), 31(9), 59; Court Law, p. 131, art. 32. 

26. Const., p. 26, art. 78; Court Law, p. 124, art. 4. Cf. Constitution (Fundamental Law) 
of the Union of Soviet Socialist Republics (Moscow, 1960), p. 97, art. 112, which provides 


that “[J]udges are independent and subject only to the law.” 
27. Lectures, p. 58. 
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police did not always comply with the requirement of obtaining the procuracy’s 
approval before issuing an arrest warrant, and if general supervision of the 
legality of police conduct remained merely an aspiration, nevertheless the procu- 
racy was usually able to carry out conscientiously its obligation to review police 
recommendations to prosecute. Furthermore, although certain relatively severe 
sanctions not deemed to be “criminal” continued to be meted out by agencies 
other than courts, such penalties were employed less frequently and less arbitrarily 
than in the past, and the courts did assume exclusive jurisdiction over the impo- 
sition of sanctions regarded as “criminal.” 

For the most part adjudication continued to take place behind closed doors. 
The defendant, who was without counsel, was subjected to judicial interrogation 
in an effort to verify the evidence assembled by the investigating agencies. This 
procedure was supplemented by ex parte interrogation of witnesses in those cases 
in which the information in the file and the account of the defendant left im- 
portant questions unanswered. Yet even such truncated “trials” often provided 
a significant check upon the adequacy of the cases presented by the police and 
the procuracy, and increasingly there were experiments with public trials con- 
ducted according to tentative rules of procedure that closely resembled those in 
force in the Soviet Union. Theilay"assessors, who only sat with the judge in public 


trials, in the 
administration of justice. ecause, if pretrial 


judicial screening found proof of criminality to be insufficient, the case was not 
set down for public trial but was either dismissed or returned to the procuracy or 
police for further investigation. It was not unusual, however, for defense counsel 
to appear in public trials and to argue with spirit and ability for conviction of 
a lesser crime or for mitigation, and the defendant often had at least a formal 
Opportunity to confront his accusers. If initially these experiments only consti- 
tuted morality plays that were carefully staged for the education and edification 


of the masses, later public trials were often,authentic attempts at determining the ~ 


The courts, which were preponderantly staffed by members of the Communist 
Party and its junior affiliate, the Communist Youth League (CYL), were of 
course entirely dependent on the Party. Ad hoc interference with individual 
cases by the local Party apparatus was not an unknown phenomenon. Yet gener- 
ally this was an 








ing. This arrangement allowed profes- 
sional judicial considerations to begin to influence the disposition of individual 
cases. The competence of the judiciary, most of whose members had little or no 
legal education, was gradually nourished by study of the various laws, decrees, 
regulations, instructions, reports, and model cases that emanated from Peking; 
by the spate of serious law review articles that were then published on problems 
of criminal law and procedure; and by the lectures that were originally delivered 
at the law schools and subsequently distributed. It was anticipated that enact- 
ment of the proposed criminal code that was before the National People’s Con- 
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gress (NPC) in the spring of 1957 would provide further substantial impetus 
to the evolution of the legal system in a direction similar to that being followed 
by Soviet law reform during the same period. 

These were modest beginnings — to Western lawyers they appear almost 
pitiable. Certainly the pace was exasperatingly slow to a small but articulate 
group of Chinese intellectuals who were schooled in Western legal values. At 
the height of the movement to 






hen Chairman Mao induced 
itici some legal 
scholars castigated it on a variety of grounds. They accused it, for example, of 
assuming a “nihilist standpoint towards law,” of maintaining an attitude of 
superiority to the law, of committing grave violations of legality during past 
mass movements, of overloading the judiciary with ignorant Party members who 
imposed arbitrary punishments, of obliterating the distinction between Party and 
government, and of being reluctant to enact the widely heralded criminal code.** 
One critic said of the proposed code, “one hears the sound of footsteps on the 
stairs without seeing anyone coming down.” *° 
Legal specialists were not the only intellectuals who responded to the invitation 
to help “rectify” the Party. »pth and scope of the criticism ar atly ex- 


10 d and made it clear that i s 









s, including more drastic reform of the criminal proc- 

‘ssmonopoly of political power and fundamentally 
alter China’s political structure. After a brief period of stunned inaction, the re- 
sponse of the Party leaders was to initiate the “antirightist” movement that 
savagely struck back at critics both inside and outside Party ranks, and that 
radically transformed China’s political climate. This movement ushered in the 
third period in the development of the criminal process. 


1957-1963 

One of the principal targets and first casualties of the antirightist movement 
was the evolving system for administering the criminal law along de-Stalinized 
Soviet lines. The Party leaders had never felt comfortable about the decision to 
import the formal Soviet judicial model, which to them was essentially a Western 
product. As a result of the “hundred flowers” debacle they came to fear that 
full implementation of this system would unduly curb the power of the Party 
and introduce bourgeois law and values. Therefore, during the second half of 
1957 and in 1958, while de-Stalinization was culminating in a series of reforms 
that brought Soviet criminal law and procedure closer to Western systems,*° 


28. For a collection of representative criticism translated into English, see MacFarquhar, 
pp. 114-116. 

29. Chi Ch’ing-yi, editor of the Legal Publishing House, quoted in MacFarquhar, p. 115. 

30. Western scholars have differed in evaluating these reforms. All recognize the im- 
portance of such steps as the abolition of Stalin’s extrajudicial agencies for imposing 
severe criminal punishments, the strengthening of the powers of the procuracy and the 
court vis-a-vis the police, and the regularization of criminal procedure and substantive 
criminal law. They also recognize the qualifying impact of Khrushchev’s virtually contem- 
poraneous development of “social organizations” — principally the antiparasite tribunals, the 
comrades’ courts, and the volunteer people’s guards — that impose administrative sanctions 
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in China principles of Western justice, such as the independence of the judiciary 
from political interference and the nonretroactivity of the criminal law, were 
being systematically denounced.*! Chinese writers increasingly emphasized the 
inapplicability of the Soviet legal model to China and severely censured cadres 
who “ ‘build their wagon behind closed doors’ [are impractical], revere their 
[Soviet] textbooks as ‘classics,’ swallow [the contents] without chewing and 
apply them in their original form, and make a set of trivial procedures.” “* 
Drastic changes were deemed necessary. During the 1953-1957 period many 
procurators had refused to approve arrests and prosecutions, and had instead 
ordered the release of detained persons on a variety of technical grounds, such 
as that the act in question did not amount to a completed crime, or that it was 
not committed with the requisite intent, or that it did not result in serious conse- 
quences.*? Procurators were now warned to abandon this one-sided “favor the 
defendant” mentality that emphasized “trivial legal procedures and the rights 
and status of the criminal, opening the door of convenience to the criminal.” ** 
Defense counsel were also admonished to act “in the interests of the state and 
the people” rather than to “favor the defendant.” Thus, for example, if the 
defendant reveals to his counsel that he has committed crimes that are not yet 
attributed to him, it is the latter’s duty to inform the police, with or without 
the defendant’s consent.*® Furthermore, no equality can be tolerated between 
the procurator and the defendant at trial, for the procurator represents the 
state while most defendants are enemies of the people and should be allowed 
to defend themselves only insofar as they do not utter reactionary statements 
or distort the facts or the laws and policies. It was asserted that the only pur- 
pose of the constitutional provision granting the defendant the right to make 
a defense is to assist the law enforcement agencies in assessing the evidence of 
his crime and the degree of his repentance, and thus to enable them “more 
fiercely, accurately and firmly to attack the enemy.” ** Nor can the court be 
permitted to serve as a fair and impartial arbiter between procurator and de- 
fendant, because a clear separation between accusation and adjudication is help- 


upon a variety of undesirable persons. Most scholars tend to stress the magnitude of the 
tasks that remain ahead for law reform in a society that is still subject to effective, albeit now 
muted, totalitarian controls. Others tend to emphasize the significance of what has been 
accomplished in a short period of time. For representative views, compare Merle Fainsod, 
How Russia Is Ruled, rey. ed. (Cambridge, Mass., 1963), pp. 118-120, 124-125, 447-452, 
and Leon Lipson, “Hosts and Pests: The Fight Against Parasites,” Problems of Communism, 
14.3:72-82 (March-April 1965), with H. J. Berman, Justice in the U.S.S.R., rev. ed. 
(New York, 1963), pp. 66-96. See also Leonard Schapiro, “Prospects for the Rule of 
Law,” Problems of Communism, 14.3:2-7 (March-April 1965). 

31. See Fan Ming, “Some Opinions about Lectures on the General Principles of 
Criminal Law of the PRC,” CFYC, 4:72-75 (1958); Wu Te-feng, “Struggle in Order To 
Defend the Socialist Legal System” (a speech broadcast Jan. 19, 1958, on the Central 
People’s Broadcasting Station), CFYC, 1:10-16 (1958). 

32. T’an Cheng-wen, “Absorb Experience and Teaching, Impel a Great Leap Forward 
in Procuratorial Work,” CFYC, 3:34—45 (1958). 

33. T’an Cheng-wen, p. 38. 

34. T’an Cheng-wen, p. 38. 

35. See Su I, “Should a Defender Attack Crime or Protect Crime?” CFYC, 2:77 (1958). 

36. Shen Ch’i-szu, “Censure ‘the Principle of Debate’ in the Criminal Litigation of 
the Bourgeoisie,” CF YC, 1:34 (1960). 
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ful to defendant and harmful to that harmonious cooperation among police, 
procuracy, and court that is the hallmark of true socialist legality. Moreover, 
the principle of an uninterrupted trial was said to be unacceptable, for criminal 
cases often require a number of court sessions over a considerable period of 
time before the facts can be cleared up. And the principles of “directness” and 
“orality” in adjudication were condemned because they require those who decide 
the case to hear it; they are therefore inconsistent with the policy that the 
trial judge submit his proposed decision not only to the chief judge of the 
court’s criminal division and the president of the entire court, but also in cases 
of any importance to the local territorial Party committee.** 

It is this explicitly articulated, persistently avowed espousal of local Party 
control over judicial decisions that in recent years has set Chinese justice 
most sharply apart from Soviet justice. Even under Stalin, whatever the realities 
of practice, Party control over judicial decisions was not publicly advocated, 
and in the post-Stalin era the Soviet press has occasionally reprimanded local 
Party secretaries for attempting to interfere with individual adjudications.** In 
China, since the antirightist movement, the model judge is one who consults 
the local Party apparatus about any important case.*° 

These sudden changes in “legal philosophy” were accompanied by profound 
practical changes. Theoretically, no inroads were made upon the principle that 
only the courts impose criminal sanctions. But the significance of that principle 
was undermined because the regime perfected a system of severe police-imposed 
“administrative” sanctions, The actual jurisdiction of the procuracy and the 
courts was thus importantly circumscribed. Many Party and non-Party persons 
were declared “rightists” and removed from their jobs in the judiciary and the 
procuracy for having “indulged criminals” and “opposed Party leadership.” 
This group included the chief judge and two associate chief judges of the 
Criminal Division of the Supreme Court, and the director of research for the 
Supreme Court, as well as major figures at the provincial level.‘° Virtually all 
the remaining non-Party members of the procuracy and courts were reassigned 
to less sensitive work in other branches of government. The proposed code of 
criminal law was never promulgated, and because “judicial work has made new 
progress along the mass line” the Supreme Court directed the lower courts 
“to revise, enrich, and improve” the existing rules of criminal procedure in order 
“to meet the demands of the progress of our work.’*? A number of changes 


37. See Chang Hui et al., “These Are Not the Basic Principles of Our Country's 
Criminal Litigation,” CF YC, 4:77-78 (1958). 

38. Raymond H. Anderson, “Courts’ Freedom Urged in Soviet,” New York Times, 
July 3, 1966, p. 14, It would be rash to assume, of course, that even today in major 
political cases in the Soviet Union the Party remains merely a disinterested spectator. 
See Max Hayward, ed., On Trial: The Soviet State versus “Abram Tertz” and “Nikolai 
Arzhak” (New York, Evanston, and London, 1966). 

39. See Liu Tse-chiin, “Realizations from My Adjudication Work,’ CFYC, 1:48-51 
(1959), 

40. “High Court’s Antirightist Struggle Gains Great Victory,” JMJP, Dec. 12, 1957, 
p. 4; Wu Te-feng, p. 10. 

41. Kao K’o-lin, “Crimes of Treason by Reactionary Groups in Tibet Are Something 
the Law of the State Does Not Tolerate” (address to the Ist meeting of the 2d session 
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were immediately made to “simplify” the system of mutual restraints that the 
constitution and organizational laws had contemplated would exist among the 
police, the procuracy, and the courts. The public trial system that had begun 
to evolve virtually came to an end, except in minor cases, such as bigamy and 
adultery, that were closely related to civil litigation, and except in the relatively 
rare instances when a public trial was deemed to have unusual educational 
significance or was desired in order to accede to a foreign delegation’s request 
to witness a trial. Defense counsel became a rarity, and the recently organized 
lawyers’ collectives soon were operating with skeleton staffs. Control by the 
local territorial Party apparatus over the decision-making processes of the 
police, procuracy, and courts was strengthened so that “the three departments 
have become one fist, attacking the enemy even more forcefully.” * 

During the “great leap forward” that began in the spring of 1958, law en- 
forcement agencies, like all other agencies of government, were called upon to 
make their own “great leap.” Law review essays, newspaper articles, and the 
work reports of provincial high courts of that era were replete with boasts of 
extraordinary numbers of arrests, prosecutions, and convictions achieved in 
remarkably short spans of time. These accomplishments were usually attributed 
to the observance of the newly re-emphasized “mass line,’ which had been 
formulated in the pre-1949 “liberated areas” of China and required legal workers 
to leave their offices, go down to the people, and dispose of cases “on the spot.” 
A typical description depicted a “work group” composed of several police of- 
ficers, a procurator, and a judge leaving the county seat to swoop down on a 
village shortly after receiving a report of a crime. By shrewd and assiduous 
questioning of local Party and government officials and the masses, the work 
group quickly ferreted out the identity of the offender and detained him. After 
jointly interrogating him in order to verify the accuracy of the suspicion, the 
group promptly filled out legal forms such as the arrest warrant and the bill 
of prosecution, consulted the local officials about what the sentence should be, 
and during a rest period in the production day took the defendant before a 
large assembly of peasants in the fields. There, “under face-to-face exposure by 
the masses,” even the most impenitent offender “could not bat bow his head and 
admit his guilt” and receive his sentence. These procedures were carried out in 
jig time. Such techniques of “smashing permanent rules” and “having the 
courage to innovate” “not only reduced the time wasted in traveling [of witnesses 
to the city] and greatly increased the speed of handling the case, they also 
punished the criminal promptly and forcefully, made propaganda for the legal 
of the NPC, April 24, 1959), Hsin-hua pan-yiieh-k'an (New China semimonthly), 9:65 
teas Wu-yiin, “Smash Permanent Rules, Go 1,000 Li in One Day,” CFYC, 5:60 
(1958). In an interview one former police official has even reported that in 1958 in his 
rural area of Fukien province there was actually a secret merger of the three departments 
at the basic level. Subsequently this experiment was abandoned and the three departments 
returned to their previous administrative identities, but under continuing close Party 
control. This experiment apparently occurred in some other areas as well. See Jen Chen-to 
and Ho En-t’ao, “How to Establish China’s New System of Criminal Litigation,” Chi-lin 


ta-hsiieh jen-wen k’o-hsiieh hsiieh-pao (Kirin University journal of humanistic sciences), 
2si23 (1959). 
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system, and educated the masses.” In addition, it was emphasized that these 
methods elicited more reliable evidence, and brought judicial officials into 
contact with the masses, who did not like cases to be tried in distant city court- 
houses. All this was hailed as both “a new creative experience” and “a traditional 
method of handling cases that has a national style.” ** 

Interviews with former police officials indicate that these published accounts 
of the “great leap” era have to be treated with caution. Although they appear 
to represent the manner in which the criminal process often functioned in cases 
of relatively minor crimes, seldom in important cases were law enforcement 
cadres allowed to act with such dispatch and unreviewed abandon. Certainly 
the activities described in these accounts cannot be considered typical of the 
authorized procedures that prevailed after the national paroxysm subsided in 
1960; however, the problem of persuading lower-level cadres to adhere to author- 
ized procedures continued to be troublesome and persistent particularly in 
rural areas. 

Although this third stage in the development of the criminal process brought 
an end to what may be called the constitutional era of 1953-1957, it did not 
represent a return to the rather unregulated reign of terror of 1949-1953. The 
antirightist movement spurred the Party to produce a more integrated and well- 
ordered system of imposing sanctions than had previously been developed. Be- 
cause this system neatly meshes ‘“‘administrative” and “criminal” sanctions, and 
because many of the “administrative” sanctions and the acts that they punish 
would be deemed “criminal” in many other countries, it is necessary to treat 
the sanctioning system as a whole. Details concerning many aspects of the sys- 
tem will be presented in Part II of this volume. In this part there will only be a 
sketch of the major components of the system: the actors in the sanctioning 
apparatus, the sanctions they apply, the substantive standards that guide them, 
and the procedures that are used. 


C. SANCTIONING APPARATUS 


To identify all the participants in the sanctioning apparatus, one would have 
to describe diverse patterns of organization within the work and residential units 
of the cities and within the rural communes which since 1958 have integrated 
the work and residential units in the countryside. Here I will merely take as an 
illustration a standard residential unit of a large city. 

China is a national state that is subdivided into provinces, two major cities, 
and a number of autonomous regions that are treated as the equivalent of 
provinces, Other large cities are directly under provincial governments. Large 
cities are ordinarily subdivided into districts, each of which in turn has several 
suboffices called street offices, which are the lowest-level government units in 
the city. In each district there is (a) a basic-level people’s court (hereafter 
referred to as the basic court), (b) a basic-level people’s procuracy (hereafter 


43. Chang Wu-yiin, pp. 58-59. 
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referred to as the basic procuracy), and often (c) a public security subbureau.*4 
The basic court is under the intermediate-level people’s court (hereafter called 
the intermediate court), the basic procuracy is under the intermediate-level peo- 
ple’s procuracy (hereafter called the intermediate procuracy), and the public 
security subbureau is under the public security bureau; these higher-level insti- 
tutions serve the entire city. Only the public security structure has an organized 
unit — the public security station — at the street office level. A dozen or so 
patrolmen work out of the public security station, each treading a specific beat 
within the area.*® 

Less conventional is the semiofficial substructure that not only feeds infor- 
mation into the official apparatus but also participates in the administration of 
relatively minor sanctions. The area under the jurisdiction of each street office 
and public security station is organized into numerous residents’ committees, 
“autonomous mass organizations” which are primarily staffed by elected, un- 
paid volunteers. According to the authorizing legislation, a residents’ committee 
may be responsible for the activities of one hundred to six hundred households; 
a committee is subdivided into residents’ groups, each of which is responsible 
for about fifteen to forty households.‘ In many areas the residents’ committees 
act through specialized committees, two of which — the mediation committee 
and the security defense committee, especially the latter — are of principal as- 
sistance in the criminal process.‘7 There are usually one or more members of 
the security defense committee in each residents’ group; their major job is to 
keep abreast of, and to report to the police, all suspicious activities in the neigh- 
borhood. The patrolman assigned to the area of the residents’ committee works 
closely with the chairman and other responsible members of that committee, the 
security defense committee, and the mediation committee; if there are Com- 
munist Party or Communist Youth League units within the residents’ commit- 
tee, he also cooperates with their leaders. Together with the patrolman this 


44. In the People’s Republic of China the “people’s police,” who are uniformed law 
enforcement officers, and the plainclothes or secret police are integrated under the 
administration of the Ministry of Public Security. For convenience the term “police” is 
generally used in this Part to include all personnel of the Ministry of Public Security 
and its subdivisions. 

45. The legislative basis for the government apparatus may be found in Public Security 
Station Act; Court Law; Procuracy Law; Act of the PRC for the Organization of City 
Street Offices (passed at the 4th meeting of the Standing Committee of the NPC, Dec. 31, 
1954; promulgated by the Chairman of the PRC, Dec. 31, 1954), FKHP, 1:171-172. 

46. Act of the PRC for the Organization of City Residents’ Committees (passed at the 
4th meeting of the Standing Committee of the NPC, Dec. 31, 1954; promulgated by the 
Chairman of the PRC, Dec. 31, 1954), FKHP, 1:173-175. 

47. For their authorizing prescriptions, see Provisional Act of the PRC for the 
Organization of Security Defense Committees (approved by the Government Administra- 
tion Council, June 27, 1952; promulgated by the Ministry of Public Security, Aug. 11, 
1952), FLHP 1952, pp. 56-58; Provisional General Rules of the PRC for the Organization 
of People’s Mediation Committees (passed at the 206th meeting on government administra- 
tion by the Government Administration Council, Feb. 25, 1954; promulgated by the 
Government Administration Council, March 22, 1954), FLHP 1954, pp. 47-48. In some 
cities the mediation committee is now called the “adjustment committee” and has somewhat 
enlarged its functions. Sometimes it has been merged into the security defense committee. 
See Part II, Chapter Il. 
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group forms the local power elite and brings surveillance of the teeming urban 
masses down to the level of the individual household, a task that the police 
alone could not perform. 


D. SANCTIONS 


The sanctions imposed by the official and semiofficial apparatus range from 
private “criticism-education” to the death penalty. I have already emphasized 
that there are “administrative” as well as “criminal” sanctions. The former em- 


brace “informal” as well as “formal” sanctions. Thewhierarchysor “informal 
mans ene:1!y includes, in ascending order of severity, the 


following: (1) private criticism-education by members of the local power elite; 
(2) private warnings and threats by such persons to impose sanctions; (3) 
criticism before a small group of one’s peers, for example, his residents’ group; 
(4) similar criticism before a larger body, such as a meeting of all residents 
within the jurisdiction of one’s residents’ committee; (5) “censure,” which is a 
harsher degree of criticism before such groups and which requires a corre- 
spondingly greater degree of positive response from the individual — such as 
thorough oral or written statements of “self-denunciation,” “self-examination,” 
and “repentance,” with written statements often posted at prominent places in 
the vicinity; (6) “speak reason struggle,” which seeks to “help” the individual 
by exposing him to intense vituperation from those in attendance, amid shaking 
fists, shouts, and accusing fingers; and (7) ordinary “struggle,” which reaches 
an even higher emotional pitch, subjecting the individual to yet graver degrees 
of public humiliation and physical intimidation, with people often rushing at 
him, forcing him to kneel and to bow his head, and even hitting or kicking him. 

The principal “administrative” sanctions of a “formal” nature, which are 
all imposed by the police, are*® (1) the formal warning, modest fine, and short 
period of detention (up to a maximum of fifteen days) that are prescribed by 
the Security Administration Punishment Act (SAPA)*® for a variety of minor 
offenses roughly comparable to our misdemeanors; also the act’s supplementary 
provisions requiring compensation for victims of offenses and confiscation of 





48. In addition to being subject to police-imposed administrative sanctions, extremely 
important but relatively small groups of persons are subject to disciplinary sanctions im- 
posed by organizations from which their special status derives. These disciplinary measures 
range from criticism-education to expulsion from the organization. See Provisional Regula- 
tions of the State Council of the PRC Relating to Rewards and Punishments for Personnel 
of State Administrative Organs (approved at the 82d meeting of the Standing Committee 
of the NPC, Oct. 23, 1957; promulgated by the State Council, Oct. 26, 1957), FKHP, 
6:199, par. 6; Constitution of the CCP (adopted by the 8th National Congress of the 
CCP, Sept. 26, 1956), Jen-min shou-ts’e, 1957 (People’s handbook, 1957), pp. 51-52, art. 13; 
Constitution of the CYL of the PRC (passed at the 9th National Congress of the CYL, 
June 29, 1964), JMJP, July 8, 1964, p- 3, art. 8. 

49. Security Administration Punishment Act of the PRC [hereinafter cited as SAPA] 
(passed at the 81st meeting of the Standing Committee of the NPC, Oct. 22, 1957; pro- 
mulgated by the Chairman of the PRC, Oct. 22, 1957), FKHP, 6:245-254, 
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instruments used to commit offenses and of illegally obtained property;°? (2) 
“supervised labor,” which is also known as “controlled production” or “super- 
vised production”; the offender is permitted to remain in society, but is subjected 
for a long, indefinite period to a severe stigma and required to engage in ap- 
propriate labor and special indoctrination programs, to report periodically on his 
activities to the police and semiofficial “mass organizations,” to obtain the per- 
mission of the police before traveling, and to abide by other humiliating and 
burdensome restraints and obligations; and (3) “rehabilitation through labor,” 
which also imposes a severe stigma, but which separates the offender from 
society and resettles him in the harsh conditions of a labor camp, for what until 
1962 was a lengthy, indefinite period;*! according to several former police of- 
ficials, this period may have been limited after 1962 to three years. 

The major “criminal” sanctions are®? (1) “control,” which in substance is 
the same as “supervised labor” and is sometimes confused with it, but which is 
deemed to be a different and more severe sanction because it is imposed by a 
court for the commission of a crime;°* (2) imprisonment for a fixed term; (3) 
imprisonment for life; (4) the death sentence, but with execution suspended 
for a period of two years in order to observe whether the condemned person 
earns commutation through self-reform; and (5) death. Imprisonment is also 
known as “reform through labor” and is actually served either in a prison or 
in a labor camp whose regimen is somewhat harsher than that of a rehabili- 
tation camp.°* Ordinarily, confiscation of property and deprivation of political 
rights are supplementary criminal punishments. Formal reprimand, fine, short- 
term detention, conditional suspension of a prison sentence, and, in the case of 
foreigners, deportation, are also criminal punishments. In recent years, however, 
these sanctions have been imposed less frequently, because cases that warrant 


such mild punishments are often disposed of by “administrative” or “informal” 
means. 


E. GUIDING STANDARDS 


Some of the standards that guide the application of these sanctions are pub- 


50. The term “offenses” is used here, as the Chinese generally use it, to describe not 
only unlawful acts serious enough to constitute crimes but also other unlawful acts, such 
as violations of SAPA, deemed less socially dangerous and therefore not criminally 
punishable. 

51. See Decision of the State Council of the PRC Relating to Problems of Rehabilita- 
tion Through Labor (approved at the 78th meeting of the Standing Committee of the NPC, 
Aug. 1, 1957; promulgated by the State Council, Aug. 3, 1957), FKHP, 6:243-244. 

52. See Lectures, pp. 191-214, 239-250. 

53. See Provisional Measures of the PRC for Control of Counterrevolutionaries (ap- 
proved by the Government Administration Council, June 27, 1952; promulgated by the Min- 
istry of Public Security, July 17, 1952), FLHP 1952, pp. 53-55; Decision Relating to Coun- 
terrevolutionaries. 

54. Act of the PRC for Reform Through Labor [hereinafter cited as Labor Act] 
(passed at the 222d meeting of the Government Administration Council, Aug. 26, 1954; 
promulgated by the Government Administration Council, Sept. 7, 1954), FLHP 1954, p. 
a3. tat. 3, 
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lished and are therefore available both to the Chinese public and to us. Many 
others, although printed, are distributed only for the confidential use of officials. 
The failure to enact a criminal code and the absence of any systematic publi- 
cation of judicial decisions have already been mentioned. Apart from the broad 
provisions of the Act for Punishment of Counterrevolution,®> “criminal” con- 
duct is publicly defined only by a miscellany of specialized regulatory statutes 
and decrees that vary greatly in the degree of specificity with which they define 
conduct that is criminal and the punishment that shall attach to a particular 
crime.®® Particularly striking is the absence of any published legislation relating 
to the major common crimes, such as murder, rape, and robbery. 

Official doctrine states that in the absence of express proscriptions, the “rele- 
vant resolutions, decisions, orders, instructions and policies of the Party and 
the government are . . . the basis for determining whether or not a crime 
has been committed.” °7 Not surprisingly, to the extent that they have been 
published, such generalized “sources of law” have been so vague as to provide 
inadequate guidance for law enforcement agencies and public alike. Chairman 
Mao’s speeches, for example, a catechism for every cadre, refer to the impor- 
tance of using punishments to suppress counterrevolutionaries and others who 
seriously disrupt the social order, to reform those who can be saved, to deter 
otential offenders, and to educate the masses. 







freeing the masses from psychological bondage.®® Yet apart admonitions 
that law enforcement officers are to focus their energies on helping to attain 
the Party’s central programs of the moment, neither the speeches of Chairman 
Mao nor other published formulations tell how to proceed in cases when the 
various goals suggest contradictory courses of action with respect to whether 
criminal punishment should be applied and, if so, to what extent. Similarly, 
though no distinction is more fundamental to the criminal process than the 
one Mao elaborately draws between cases that involve “contradictions between 
the enemy and us,” and cases that involve “contradictions among the people,” 


55. Act of the PRC for Punishment of Counterrevolution (approved at the 11th meeting 
of the Central People’s Government Council, Feb. 20, 1951; promulgated by the Chairman 
of the PRC, Feb. 21, 1951), FLHP 1951, 1:3-5 

56. Compare Marriage Law of the PRC (passed at the 7th meeting of the Central 
People’s Government Council, April 13, 1950; promulgated by the Chairman of the PRC, 
May 1, 1950), FLHP 1949-1950, 1:32-36 (vague description of conduct punished and of 
penalty) with Circulating Order of the Government Administration Council of the PRC 
Relating to the Strict Prohibition of Opium (passed at the 21st meeting of the Gov- 
ernment Administration Council, Feb. 24, 1950; issued, Feb. 24, 1950), FLHP 1949-1950, 
1:173-174 (specific description of conduct, vague as to penalty), and Act of the PRC for 
Punishment of Corruption (approved at the 14th session of the Central People’s Goy- 
ernment Council, April 18, 1952; promulgated by the Chairman of the PRC, April 21, 1952), 
FLHP 1952, pp. 25-28 (relatively precise as to both crime and punishment). 

57. Lectures, p. 58. See also Instructions of the CCPCC Relating to Abolishing the Com- 
plete Six Laws of the Kuomintang and Establishing Judicial Principles for the Liberated 
Areas (February 1949); quoted in the Lectures, pp. 20-21. 

58. See, e.g., Mao Tse-tung, “Problems Relating to the Correct Handling of Con- 
tradictions Among the People” (address at the 11th enlarged meeting of the Supreme 
State Conference, Feb. 27, 1957), FKHP, 5:13 (1957). 
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the attempt to extrapolate concrete rules from his statements has led to con- 
siderable confusion both in theory and in practice.®® 

Interviews with former legal officials have established that the law en- 
forcement agencies’ need for guidance is met by a vast body of unpublished 
regulations, rules, orders, instructions, policies, reports, interpretations, and 
syntheses of judicial decisions that attempt systematically to define both political 
and nonpolitical crimes, and to set forth applicable ranges of punishments and 
criteria for their imposition. There are also unpublished handbooks that contain 
judicial decisions selected as models to illustrate how the standards are to be 
applied. These materials are subject to continuing revision in the light of 
experience and China’s evolving needs. When the process of revision fails to 
keep pace with political, economic, and social changes, criminal proscriptions 
may be applied both analogically®® and retroactively®! in order to ensure that 
legal standards do not lag behind the policy demands of the day, and to 
prevent previously unproscribed but socially dangerous acts from going un- 
punished. 

The public is not considered to require the guidance of legal standards to 
the same extent as those who administer the system. Nor is it thought desirable 
to facilitate public access to written rules and thereby to limit the flexibility with 
which they can be administered. Yet the public is not entirely neglected, for 
its compliance is, after all, what is sought. Customary notions of right and 
wrong, as supplemented by accumulated post-1949 experience, are thought to 
be a satisfactory substitute for published definitions of the major common 
crimes. With respect to new crimes that reflect values that the Communist 
government is seeking to impose upon the community, apart from published 
proscriptions and experience with their enforcement, the regime relies upon 
informal, especially oral, communication of relevant norms. Thus, when a new 
policy is initiated and the use of criminal sanctions is contemplated to assure 
its enforcement, the requisite rules of behavior are in large part communicated 
and reiterated in the frequent small group meetings that virtually every Chinese 
is supposed to attend, either at work or in his residential area. Related tech- 
niques are also used, such as stimulating the masses “democratically” to adopt 
“patriotic pacts” that embody “norms for the conduct of the masses,” telling 


59. See, e.g., “Are All Crimes To Be Counted as Contradictions Between the Enemy and 
Us? Are They All To Be Regarded as Objects of Dictatorship?” CFYC, 3:73-76 (1958). 
In his speech “Problems Relating to the Correct Handling of Contradictions Among the 
People,” Mao conceded that “many people do not distinguish clearly between these two 
types of contradictions which are different in nature — those between the enemy and us 
and those among the people — and confuse the two. We admit that it is sometimes easy to 
confuse them. We had instances of such confusion in our past work. In the work of liq- 
uidating counterrevolutionaries, good people were mistaken for bad. Such things have hap- 
pened before, and still happen today” (p. 8). 
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them “what to advocate and what to praise, what to oppose and what to 
prohibit.” °* Newspaper editorials, ubiquitous posters, radio broadcasts, large 
rallies and other media of mass communication all disseminate the substance 
of official norms that have not been published in formal legal documents. Even 
those substantive criminal standards that have been formally published have 
tended to appear at or toward the end of a mass movement in order “to 
consolidate . . . victories already won,” rather than to initiate a program 
of action,”® 

A similar picture can be drawn of the guidelines for the application of 
“administrative” sanctions. Although frequent reference is made to the need 
to subject people who engage in certain kinds of antisocial behavior to sanctions 
such as “criticism-education” and “struggle,” published sources do not systemat- 
ically articulate the full hierarchy of these “informal” sanctions and the circum- 
stances in which they are to be applied. Published documents do purport, 
however, to regulate the application of the “administrative” sanctions that are 
of a “formal” nature. The Security Administration Punishment Act is the 
nearest thing to a criminal code that China has produced. It sets forth with 
considerable specificity many types of violations of public order which are 
closely akin to our misdemeanors, but which the Chinese do not consider 
“crimes.” Assault, petty theft, gambling, infliction of minor property damage, 
violation of health or safety regulations, and improper advances to women are 
illustrative of the conduct proscribed. For each type of violation the act sets out 
a range of sanctions and criteria for their imposition. It also deals with problems 
that are usually covered by the general part of a continental criminal code, 
such as the responsibility of the mentally ill, the young, and the intoxicated, 
mitigation and aggravation of punishment, and time limitations upon accusation 
and punishment. 

Published rules that provide for the most severe “administrative” sanctions 
are far more sketchy. The documents that govern the imposition of “supervised 
labor” provide that it shall be applicable to unregenerate former landlords, 
rich peasants, and counterrevolutionaries, and to certain “bad elements,” such 
as persons who persistently refuse to take part in production.“* Through un- 
published directives the category of “bad elements” has been extended to 
include such diverse types as hooligans, recidivist petty offenders, “unlawful 


62. “A New Form of Self-Government by the Masses” (a report of an inspection team 
of the political-legal department of the Shensi provincial government), Shan-hsi jih-pao 
(Shensi daily), May 8, 1958, in Chung-kuo kuo-fang ts’ung-shu (Collection of reprinted 
articles concerning China’s national defense; Peking, 1958), 2:81. 

63. The quotation is from P’eng Chen, “Explanation of the Draft Act of the PRC for 
Punishment of Corruption,” Hsin-hua yiieh-pao (New China monthly), 31:24 (May 1952). 
After a visit to the People’s Republic during its early years, Frank Moraes, then editor of 
the Times of India, wrote: “In India, as in other democratic countries, the government 
passes a law when it wants something done. In China it starts a movement.” Frank Moraes, 
Report on Mao’s China (New York, 1953), p. 36. 

64. See National Agricultural Development Outline of the PRC for 1956-1967 (revised 
draft, Oct. 25, 1957), FKHP, 6:57-58; Instructions of the CCPCC and the State Council 
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bourgeois elements,” and others who resist the commune movement." For 
a few years the more serious “rightists” represented a fifth category to which 
this sanction could be applied. The Decision of the State Council that established 
“rehabilitation through labor” embraces similar types of “bad elements” as well 
as minor counterrevolutionaries and reactionaries and those who persistently 
violate labor discipline and work assignments.®* 


F. THE PROCESS 


The hierarchical structure of the sanctioning apparatus and the formulation of 
standards to guide those who administer the sanctions suggest the central 






. Yet plainly enough, the applicable standards permit those cadres 
a considerable amount of discretion. Moreover, the central government fre- 
quently emphasizes the ifportance*of* applying rules flexibly and» sensibly» in 
the light of local conditions. By illustrating the process of imposing sanctions 
it is possible to provide some insight into the scope of the discretion that is 
exercised, the factors that condition its exercise, and the procedures for review- 
ing it. 

If we continue to take a residential area of a large city as our example, we 
note that very minor cases are often disposed of below the level of the official 
police organization by the semiofficial, grassroots elite. Members of the mediation 
committee are explicitly authorized to settle both disputes that involve minor 
criminal infractions and civil matters. In performing this function they engage 
in a good deal of persuasion, criticism-education, and warning of one or more 
of the parties either in private or, when necessary, before small or large groups. 
Members of the security defense committee and the residents’ committee and 
officials of any Party and Youth League units in the area perform similar 
functions, and such informal sanctioning is a staple in the routine of the police- 
man on the beat. This informal processing of large numbers of petty violations 
relieves the formal apparatus of an enormous burden and thereby strengthens 
its resources for dealing with important cases. It also does much to supplement 
generalized modes of informing the public about what conduct is prohibited. 

When sanctions of greater magnitude are contemplated, the problem usually 
ceases to be one that can be disposed of by the lower level elite. The police 
organization identifies at least preliminarily conduct that warrants sanctions 
of any consequence. It determines whether that conduct should be deemed 
noncriminal or criminal, that is, whether the police organization will decide 
the offender’s fate or whether it will invoke the participation of the procuracy 
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and the courts. The actual process of imposing the more severe sanctions varies 
somewhat from city to city and even within a given city. Variations may also 
depend upon the offense involved, with the difference between counterrevolution- 
ary and other offenses being fundamental. Yet, the essential features of the 
process can be presented by describing typical methods of handling a series 
of examples — cases involving theft by laborers who are temporarily unemployed 
because of urban economic dislocations. 


CASE NO. I 


A is caught in the act of stealing a small amount of rice from the local 
government storehouse. He is searched and taken to the neighborhood public 
security station. The station chief (or his deputy) informally questions A, any 
witnesses, and the patrolman who apprehended him, and it becomes clear that 
A stole out of hunger, had never previously run afoul of the law, is duly repent- 
ant, and that there is no reason to suspect him of other misconduct. The station 
chief therefore decides to lecture A severely and to release him on condition 
that he write out, for posting in public places, several copies of a “guarantee” 
not to repeat the offense, and that he make an oral “self-examination” before 
his residents’ group. Although Article 11 of SAPA authorizes the issuance 
of a formal warning, a fine of up to twenty yuan,® and detention of up to ten 
days, the first two sanctions are applied relatively rarely, and in the circumstances 
of this case detention is deemed to be too harsh. But even in these circumstances, 
if A were of bourgeois origin, his act of stealing public property would take on 
a sinister aspect and would usually be classified as a “contradiction between the 
enemy and us.” A would then be treated as an “object of dictatorship,” subject 
not to mere detention but to criminal punishment. Because A belongs to the 
proletariat, however, his act is viewed as a “contradiction among the people,” 
and therefore relatively innocuous. 


CASE NO. 2 


B is caught committing the same petty offense as A in similar circumstances, 
except that this is his third such minor brush with the law. Because previous 
resort to “guarantee” and “self-examination” does not appear to have stimulated 
B to reform, the station chief believes that B deserves seven days of SAPA 
detention. However, since this is a relatively severe punishment, the station 
chief cannot impose it without approval from the chief of the public security 
subbureau’s security section, which handles ordinary violations of public order. 
If there is no reason to suspect B of misconduct more serious than petty theft, 
he remains at the station while the station chief either telephones the security 
section and discusses his recommendation with the section chief (or his deputy), 
or sends a policeman to the subbureau to submit the detention application 
papers for the section chief’s perusal. In either event, if the recommendation is 
approved, as it normally is, B is informed of this decision and is asked whether 
he has “any opinion” about it, that is, whether he wishes to have the decision 


67. According to the Chinese official exchange rate, the value of the yuan is now equal 
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reviewed by the city public security bureau under procedures authorized by 
Article 18 of SAPA. B rarely seeks review, and even more seldom obtains 
relief thereby. He usually accepts the decision and serves his term in the 
station’s detention quarters, either because he cannot comprehend a right to obtain 
review, or because he is aware that he might well have received heavier sanctions 
and that a petition for review might be taken as a sign of an unrepentant 
attitude. 


CASE NO. 3 


C is caught committing the same petty theft as A and B in similar circum- 
stances, but unlike them he has thrice previously been subjected to SAPA 
detention for offenses of this type. Thus, short-term detention has failed to 
educate him and more extensive exposure to reform seems necessary. Yet the 
offense is too minor to warrant criminal punishment, and C is not suspected 
of any graver misconduct. In these circumstances the station chief recommends 
to the subbureau’s security section not only that C receive the maximum 
detention authorized by SAPA for this offense, but also that on completion of 
this term he be subjected either to supervised labor or to rehabilitation through 
labor as a “bad element.” While C is serving his term of detention at the station 
house, the section chief reviews his entire record to consider whether it justifies 
imposing either of these severe administrative sanctions. Although from the 
point of view of the individual, remaining in society under a strict and stigma- 
tizing regimen is less of a deprivation than being confined in a rehabilitation 
camp, from the point of view of the regime the two are of comparable magnitude. 
Whether one or the other is meted out is ordinarily a matter of administrative 
convenience to be determined by factors such as whether the “bad element” 
is a family man or a floater, and whether the need for his labor is greater locally 
or at a rehabilitation camp. Because of the severity of these two sanctions, if 
the chief of the security section decides that C requires either of them, he 
cannot make the final determination himself, but must submit a recommendation 
to the chief of the subbureau. 

Although “struggle meetings” are not as readily convened against ordinary 
urban residents as they are against government or factory personnel or rural 
people, if the case has particular educational significance the station chief and 
the section chief may also recommend that imposition of the major sanction of 
supervised labor or rehabilitation through labor be preceded by a “speak 
reason struggle.” If these recommendations are approved, at the end of the 
period of SAPA detention C is “struggled” before a meeting of his neighbors or 
of residents of the area in which he committed the theft, and the major sanction 
is announced at the climax. The simplicity of these procedures explains why, as 
one former police official put it, the regime finds them to be “very convenient.” 


CASE NO. 4 


A policeman catches D sneaking out of the local government rationing office 
with hundreds of new grain ration booklets. Because these circumstances suggest 
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that he has committed a major crime, he is taken to the subbureau rather 
than to the neighborhood public security station. 

Detention. At the subbureau D is booked on suspicion of the crime of theft. 
His case is turned over to the subbureau’s trial preparation section, and he is 
detained at the subbureau’s detention house. This detention for purposes of 
criminal investigation is different from the detention that is authorized by SAPA 
as an administrative punishment for offenses not amounting to crimes (as in 
Cases 1, 2, and 3). It is also different from another method of apprehending and 
confining persons who are suspected of crimes: arrest. Detention is the emergency 
apprehension and confinement of a suspect without an arrest warrant for the 
purpose of investigating whether there is sufficient evidence to justify his arrest. 
Arrest, on the other hand, is the apprehension and confinement, or the con- 
tinuing confinement, of a suspect on the basis of an arrest warrant for the 
purpose of investigating whether there is sufficient evidence to justify prosecu- 
tion. Articles 7 and 11 of the Arrest Act®* require the police, within twenty- 
four hours after a suspect is detained under the broad “emergency measures” 
of Article 5," to question him and either release him unconditionally or 
request the procuracy’s authorization of an arrest. The procuracy must within 
forty-eight hours after receiving such a request either authorize arrest or dis- 
approve it and order the suspect’s release. 

Frequently, these statutory requirements are not observed by the police, and 
the procuracy does not become aware of the case until a later stage. Several 
former police officials have reported that because Article 13 of the Arrest Act 
explicitly exempts from the provisions of that act “detentions that are ad- 
ministrative punishments for citizens who violate security administration rules,” 
police units sometimes detain criminal suspects under the SAPA in order to 
circumvent the requirements of the Arrest Act. Others have reported that most 
police officials are concerned only with “breaking the case,” see no need to 
trouble themselves about the legality of lengthy detention prior to arrest, and 
simply detain the suspect until they are able to determine whether arrest is 
appropriate. At least in some cities, in order to permit higher-level police 
officials to.check periodically upon the processing of detained suspects, the trial 
preparation section must apply to the subbureau chief for an approved ten-day 
extension once it has held a suspect for ten days. A series of such extensions 
may be obtained. This procedure is prescribed by internal police regulations 


68. Pp. 240, 241. 

69. Art. 5 (p. 240) provides as follows: In any one of the following situations, a public 
security organ may adopt emergency measures to detain immediately [without obtaining a 
warrant] an offender whom it is necessary to investigate: 
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rather than by legislation, and is far less demanding of police investigators than 
is the procedure required by the Arrest Act. 

The legislative provisions theoretically available to implement the Arrest 
Act’s twenty-four hour limit upon police detention are all ineffective. Article 42 
of the Labor Act provides: 


When investigation and adjudication have not yet been concluded and the com- 
mitment to custody of an offender whose case has not been adjudged exceeds the 
time limit fixed by law, the detention house shall immediately notify the organ that 
sent him into custody to deal with the case quickly.*° 


Since in D’s case, as in most, the “organ that sent him into custody” is a sub- 
division of the public security subbureau, and since the detention house is 
administered by another subdivision of the subbureau, notification by the 
detention house authorities is regarded as hardly more than a gentle reminder. 

One of the procuracy’s contemplated duties of “general supervision” of 
government operations was to see “whether or not the investigatory activities 
of investigation organs are legal.” *! As already noted, however, after the 
antirightist movement it was determined that general supervision would not 
be an important part of the procuracy’s functions, but would be used only to 
assist, not to interfere with, the fight against the enemy.’ Similarly, although 
deputies to the national and local legislative bodies — the people’s congresses — 
occasionally inspect detention facilities in accordance with their prescribed 
obligations,** the police are notified of their plans to visit and easily shield 
from view those individuals whose detention might be deemed unduly long. 
Finally, even if D is sufficiently educated to act in his own behalf, exercise of 
his constitutional right to complain to the police about their refusal to comply 
with statutory detention procedures’! would brand him as a recalcitrant and 
probably worsen his plight.** D is thus entirely dependent upon the police 
to determine the length of his detention. 

Because D is neither physically or mentally ill nor an expectant or recent 
mother, and because he is suspected of a major rather than a minor crime, he 
cannot benefit from the limited legislative authorization for the police to re- 
lease a suspect pending adjudication under guarantee or surveillance pro- 
cedures.‘® In any event, these procedures are rarely invoked. Furthermore, al- 
though both the police and the trial court have discretion to permit D to receive 
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visits from his family, and although the police can permit him to send and 
receive correspondence,” in practice no visits or correspondence are generally 
allowed before the close of the police investigation. Until that time D’s family 
and friends often do not know where he is detained or even whether he is 
detained. Indeed, in recent years efforts have also been made to insulate D 
from all contact within the detention house, except with his jailers. If he is 
confined with others, usually conversation is strictly forbidden. D is left to 
ponder his past and his future and to study the official exhortations to confess 
and repent that are often posted on the walls of the cell. 

Interrogation. A staff member of the trial preparation section is assigned 
to D’s case. After studying the file, he orders D to a small interview room 
in the detention house. There, often with a clerk present to record D’s statements, 
the staff member subjects D to the first of a number of intensive interrogations. 
These sessions are founded on the assumption that, although “the probability 
that . . . [D] will intentionally make a false statement is relatively great,” he 
nevertheless “knows better than anyone else whether he committed the crime of 
which he is accused and how he committed it,” and “it is often not possible to 
think of clearing up the facts of the case without listening to . . . [his] state- 
ment.” 78 Chinese Communist law rejects any principle that resembles a 
privilege against self-incrimination, and relies upon D as a major source of 
evidence. For this reason the “rightists” were denounced for purportedly main- 
taining “that the defendant has the right to lie and is free to remain silent.” * 
Thus, instead of cautioning D about the pitfalls of loquacity, the interrogator 
seeks to overcome his reticence. 

Most prominent among the techniques that the interrogator has been instructed 
to apply is persistent reiteration of the much-publicized official policy of “leniency 
for those who confess, severity for those who resist.” 8° Other standard tactics 
also have a familiar ring to a student of criminal law. The interrogator alternates 
between a harsh, threatening, impatient manner and a kind, helpful, and under- 
standing one. He ignores D for long periods in order to increase the tension in 
the interview room. He attempts to mix D up, ordering him, for example, to 
recite his life history backwards and then by alternate years. Holding up a 
stack of papers for D to see at a distance, he resorts to the “we've got the goods, 
so you might as well come clean” approach. And if others are thought to be 
implicated, D may be told: “Your companions have talked — you’re the one 
who’s going to be the fall guy.” Seldom is D informed of the specific charges 
against him, the identity of the witnesses, or the character of the evidence. 
In part this is to prevent the possibility that upon release D might seek revenge 
against his accusers. More importantly, this procedure seeks to avoid D’s con- 
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fessing only what the authorities already know. Often the interrogator’s opening 
gambit is to ask: “Why are you here? What crimes have you committed? Are 
you going to resist or be honest?” 

The interrogator is trained to view his work as “a battle of wits” and “the 
sharpest face-to-face class struggle.” He is taught to choose his tactics on the 
basis of an evaluation of D’s weaknesses. Since 1954 physical coercion has 
played only a minor part in the interrogation process. Official policy has long 
prohibited it,®! although in practice a certain amount of coercion is winked at 
as “necessary.” For example, handcuffs and leg irons, which are authorized only 
in emergency situations threatening the security of the detention house,** are 
nevertheless frequently placed on suspects who stubbornly refuse to cooperate in 
the face of what is deemed to be convincing evidence. 

A record is made of the substance of D’s statements, and he is asked to sign 
it as verification of its authenticity. While D waits in his cell, the interrogator and 
others seek to check this information from other sources. Their investigation 
provides material for further interrogation, which in turn leads to further in- 
vestigation. This time-consuming process often requires weeks and sometimes 
months. 

Search. The provisions of the Arrest Act relating to search are less rigorous 
than those dealing with detention, and therefore are usually obeyed. Article 9 
states in part: 


In order to find evidence of a crime, when arresting or detaining an offender, the 
organ executing the arrest or detention may search his person, his articles, his resi- 
dence or other relevant places; if it believes that another person concerned may be 
harboring an offender or concealing evidence of the crime, it may also search his 
person, his articles, his residence or other relevant places. At the time of the search, 
except in emergency situations, they [those who search] shall have a search warrant 
from the organ that executes the arrest or detention.*? 


In practice, this ambiguous formulation is interpreted as authorizing the search 
without a warrant that was made of D’s person and of things in his posses- 
sion at the time of his emergency detention.5* But D, it will be recalled, 
was apprehended at a government rationing office, rather than at home, so 
that, absent special circumstances making it unreasonable to apply for a search 
warrant, Article 9 is interpreted as not authorizing search without a warrant 
of “his [other] articles, his residence or other relevant places.” Yet this limita- 
tion does not present any significant obstacle to investigation. Since the re- 
quired warrant is that of the detaining organ, which in most cases is the police, 
that organ in effect issues a search warrant to itself when it is satisfied that the 
standards of Article 9 have been met. Thus, even without an emergency to 
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justify search without a warrant, the police can search without seeking ap- 
proval from either the procuracy or the court.*® 

This does not mean that a patrolman or an investigator has unfettered power 
to search whenever, wherever, and for whatever he pleases. Internal police 
regulations require that issuance of a search warrant be approved by a responsible 
superior. If, for example, during D’s detention his interrogator believes that a 
search of his residence would turn up relevant evidence, the interrogator applies 
to the chief of the trial preparation section for a warrant. The section chief, 
if he agrees, passes the application on for scrutiny by the chief of the subbureau, 
unless the latter has authorized the section chief to act in his behalf in such 
cases. When executing a search, the police comply whenever possible with 
the requirements of Article 9 that a neighbor or other bystander and the suspect 
or a member of his family be present, and that these witnesses sign the record 
that is made of the items seized. 

Evidence. There are virtually no restrictions upon the kinds of evidence that 
may be used to determine D’s guilt. In addition to D’s statements and those of 
witnesses, demonstrative evidence, documentary evidence, reports of scientific 
experts, and investigators’ descriptions of the scene of the crime all may go 
into D’s file. Opinions and hearsay may both be received. There appear to be 
no rules rendering persons incompetent to testify. Nor are there rules of privilege 
that exclude relevant evidence. 

This hospitable attitude toward the reception of evidence does not, however, 
signify a carefree attitude toward its reliability, at least on the part of the 
system’s higher-level administrators. Mindful of past abuses, Chinese writers 
have recently emphasized the need for sophistication and discrimination in 
evaluating the many varieties of evidence.*® Although officials at the operating 
level are urged to make full use of scientific assistance, they are also cautioned 
that its value depends on the skill of the expert and on his equipment, and that 
scientific reports must be evaluated in light of all the other evidence.** Similarly, 
if a charge is to rest upon a mosaic of circumstantial evidence, the tesserae 
must be relevant, trustworthy, consistent, and sufficiently convincing to exclude 
the possibilities that someone else committed the crime or that no crime oc- 
curred.** Law enforcement cadres are reminded that personal interest, enmity, 
and other moral weaknesses may affect statements of a witness, and that the 
most objective witness may perceive, recall, or relate events inaccurately.*® 
They are also told that the value of testimony depends, for example, upon 
whether the information obtained is based on personal observation, on the 
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account of another person, or on common gossip.*” Moreover, the cadres are 
warned against assuming their own infallibility in gathering, assembling and 
analyzing the evidence, and in evaluating D’s behavior during interrogation.” 
Above all, they are admonished to doubt D’s statements, even when he confesses 
and it is convenient to believe him, and always to verify his statements through 
conscientious outside investigation.”* 

Arrest. When there appears to be reliable evidence that D has committed 
One or more crimes,”* even though interrogation and investigation may not yet 
have been completed, the interrogator will draw up a “recommendation to 
arrest,” which is an application for a warrant for D’s arrest. It states briefly 
the crimes for which arrest is recommended, the evidence collected relating to 
each alleged crime, the harm that resulted, and D’s class status, family back- 
ground, past record, and various identifying facts. If both the chief of the trial 
preparation section and the chief of the subbureau agree that there is reliable 
evidence that D has committed a crime, an arrest warrant is issued by the 
subbureau, often without seeking the legally required approval of the procuracy. 
However, in some cities, especially when the suspect is an important person or 
the crime is a grave one, unpublished regulations require that this application 
for an arrest warrant actually be approved not only by the chief of the basic 
procuracy, but also by the president of the basic court. They, personally or 
through representatives, meet with the subbureau chief or his representative to 
work out a joint decision. In some cases the “three chiefs,” as they are called, 
deliberate upon the arrest question with the deputy secretary of the local Party 
committee who specializes in law enforcement matters, with whom they form 
the “political-legal Party group” (PLPG) for the district.** If an arrest warrant 
is issued, D and often his family are so informed. 

Arrest is a feather in the cap of the interrogator, for, in the idiom that the 
Chinese share with us, it is taken to mean that he has “broken” the case. It also 
relieves him of the annoyance of having to ask his superiors for repeated 
extensions of D’s term of confinement, as is often necessary prior to arrest. 
Neither legislation nor internal police regulations appear to limit the duration of 
a person’s confinement after arrest and prior to adjudication of his case.” 
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normal emotions, panic and bad facial expressions and red eyes, etc., cannot serve as 
indirect evidence. Actually, when persons who have not committed crimes are suspected 
or are confronted by investigators and judges, it is also possible for all kinds of abnormal 
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92. “Several Problems,” p. 13. 

93. This standard for assessing the sufficiency of the evidence for purposes of arrest 
differs from both the standard applicable to detention (see note 69 above), and the standard 
applicable to conviction (see text at notes 96 and 97, below). 

94. Serious disagreements are rare among the “three chiefs” and even rarer among the 
political-legal Party group. Those that occur are resolved according to procedures similar 
to those described at pp. 36-37. 

95. None of the former police officials interviewed could recall any internal police 
regulation that limited the duration of postarrest confinement or required periodic review 


34. INTRODUCTION 


Arrest also facilitates the remainder of the interrogation process. By indicating 
to D the increased likelihood of prosecution and conviction, it reinforces the 
suggestion that he “cooperate” in order to obtain leniency. And by ensuring 
that D is unlikely to be released soon and thus put in a position to complain 
about mistreatment, it gives the interrogator more leeway to expose D to pres- 
sures, including possible physical coercion. 

Recommendation to Prosecute. Police investigation usually ends when D 
has been exhaustively questioned about each of the crimes of which he is 
suspected, his statements have been checked, outside investigation has ceased 
to turn up new evidence, and the interrogator believes that he has correctly 
reconstructed the facts. Sometimes, for reasons unrelated to the case, investiga- 
tion is prematurely terminated. During a mass movement, the requirement that a 
large volume of cases be swiftly handled may preclude painstaking investigation. 
If D is well known, or if the crime for which he is being investigated has other- 
wise attracted public attention or the Party’s interest, cadres at the operating 
level often labor under intense pressure to announce that the case has been 
“broken.” Their thoroughness may also be influenced by whether the detention 
house is overcrowded, whether the investigation staff is undermanned, and 
whether D’s family or important friends are clamoring to know what has become 
of him. 

In assessing the evidence in order to decide whether to recommend that D 
be prosecuted, the police employ a more stringent standard than that applied 
for arrest. Often this higher standard, which is also applied by the procuracy and 
the court at later stages of the process, is cryptically expressed as requiring 
“sufficient” and “reliable” evidence that D has committed the crime in question. 
Evidence is said to be “reliable” when it is not subject to doubt.*° Since there 
must also be a certain quantum of reliable evidence to justify arrest, the dis- 
tinction between the arrest standard and the prosecution and conviction standard 
turns upon the meaning of “sufficient.” A leading authority seems to suggest 
that evidence is “sufficient” when it is “comprehensive,” that is, when it deals 
with all the problems in the case that must be resolved.** Although each case 
presents its own evidentiary needs, cadres are urged to find evidence that will 
show 


whether a crime occurred and what crime; the [identity of the] criminal and his 
origin, history, previous behavior, and attitude after committing the crime; the time, 
place, method, device, purpose, motive, surroundings, and dangerous consequences 
of commission of the crime; whether it was committed intentionally or negligently; 
whether it involves a contradiction between the enemy and us or a contradiction 
among the people; and whether all evidentiary materials relating to the facts are 
reliable; etc.®8 


of such confinement by higher police officials. Future interviews may reveal such a 
regulation, for it would seem curious for the Chinese to review prearrest confinement 
but not postarrest confinement. 

96. See Chang Tzu-p’ei, “Several Problems,” p. 17. 

97. “Several Problems,” pp. 17-18. 

98. “Several Problems,” p. 16. 
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One important question relating to the legal sufficiency of evidence concerns 
the significance that may be attached to D’s confession. Contrary to the traditional 
Chinese view, D may be convicted even if he steadfastly refuses to confess, when 
there is reliable, comprehensive evidence of his guilt.°® If D does confess, he 
cannot be convicted unless there is reliable evidence to corroborate the con- 
fession.!°° However, it is not clear whether D may be convicted when there is 
some reliable evidence to corroborate his confession but that independent evi- 
dence falls short of being comprehensive. Interviews indicate that in these 
circumstances conviction has been commonplace. Yet ambiguous statements 
in recent publications suggest that a higher standard of corroboration may now 
be current or at least under consideration.1°1 

If the interrogator believes that the materials in D’s file meet the requisite 
standard for proving that D committed one or more crimes, he draws up a 
“recommendation to prosecute,” which is a summary of all the information 
thought necessary for a comprehensive analysis of each charge. This document 
is submitted to the chief of the trial preparation section for review. If he 
approves, the “recommendation to prosecute” and the entire file are sent, some- 
times without further review by the subbureau chief, to the basic procuracy. 

Decision to Prosecute. The case is there assigned to an individual procurator, 
who studies the file and then interviews D at the detention house, often in the 
presence of the interrogator who handled the matter for the police. The procura- 
tor questions D closely about each charge of the “recommendation to prosecute,” 
and then returns to his office to study the case further. If no evidence seems 
to be lacking and there is nothing suspicious about D’s answers, the procurator 
usually does not make an independent investigation of those charges to which D 
has confessed. If, however, D has denied any of the charges or significant facts 
relating to them, or if the evidence appears incomplete or open to doubt, the 
procurator interviews the principal witnesses in an effort to reconcile the 
contradictions and to fill the gaps. He may also question D again and discuss 
any problems with the police interrogator. For example, he may attempt to 
persuade the interrogator to undertake further investigation in order to obtain 
evidence necessary to sustain the charges. Or he may ask that the charges 
be revised in order to correct their failure to state a crime or to accord with 
the evidence. If existing evidence is insufficient and further investigation promises 
to be fruitless, he may suggest that the police dispose of the case through 
noncriminal processes, or, more rarely, drop the case entirely. 

If there are serious problems and the procurator and police interrogator 
cannot agree informally upon disposition of the case, the procurator may recom- 
mend that his chief not approve prosecution. Should his chief agree, the case 


99. “Several Problems,” p. 14. 

100. “Several Problems,” p. 14. 

101. Chang Tzu-p’ei in “Several Problems,” writes: “[W]e should not convict [the de- 
fendant] of a crime if we do not obtain other accurate and thorough evidentiary material 
and should not rely on a statement admitting guilt” (p. 15). “Only when the statement 
[of the defendant] is checked and found to be in complete agreement with the facts of 
the crime can it be proved factual and serve as a basis for deciding the case” (p. 17). 
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is returned to the police, who may acquiesce and release D, or substitute ad- 
ministrative measures for criminal punishment, or continue the investigation 
and interrogation in order to gather the necessary evidence. The police may 
also challenge the adverse determination of the basic procuracy in a variety of 
ways. For example, the chief of the subbureau or the chief of its trial prepara- 
tion section may enter into direct negotiations with the chief of the basic 
procuracy in order to obtain reconsideration. Or police officials may take 
the problem before the “three chiefs,” the political-legal Party group, or the 
secretary of the district Party committee.1°* Or they may complain to their 
superiors in the city public security bureau (PSB), who can raise the matter 
with officials in the intermediate procuracy.’”* Several of these procedures may 
be invoked in the same case before a solution is reached either through consulta- 
tion and compromise, or through a decision of the Party apparatus or the inter- 
mediate procuracy. Disputes reaching this level are relatively unusual of late, and 
those that do arise tend to be resolved in favor of the police. Procurators do not 
want to be criticized for professional incompetence or overzealousness that allows 
improperly prepared cases to reach the courts, but they know that it is far 
more serious to be accused of “rightist” errors that frustrate the police. More- 
over, several other factors tend to minimize friction between police and procu- 
racy. Cadres of the two organizations are in day-to-day contact and depend on 
each other’s cooperation in a variety of ways for the smooth conduct of their 
respective duties. Police and prosecutors come from roughly the same social 
and educational backgrounds, receive similar ideological indoctrination and 
on-the-job legal training, are subject to identical bureaucratic pressures and 
incentives, and sometimes even belong to the same Party unit. Also, many 
procurators are former police officials. 

If the procurator finds the case appropriate for prosecution, he draws up a 
bill of prosecution, which is a revised version of the “recommendation to 
prosecute,” and submits it to the chief procurator. With the approval of the 
latter, the bill of prosecution and the file are transferred to the district’s basic 
court. 

Adjudication. The procedures of the court are similar to those of the procu- 
racy. The case is assigned to a judge who studies the materials and then, usually 
in the company of his clerk, goes to question D at the detention house. If the 
evidence in the file appears comprehensive and reliable, and if the essential 
elements of a charge are admitted in detail, the judge usually considers it to be 
confirmed. If D does not admit all the essential elements and the evidence appears 
incomplete or unconvincing, the judge or his clerk may interview witnesses and 
investigate any points of importance that require clarification. When the limited 
investigation permitted by judicial resources fails to reveal comprehensive and 
reliable evidence to support the major charges of the bill of prosecution, the 
judge usually discusses the case with the procurator ard police interrogator who 
handled it, and suggests that they take the case back and either continue the 
investigation or dispose of the case through administrative sanctions. They often 


102. Recall text at note 94 and see T’an Cheng-wen, p. 41. 
103. See Procuracy Law, p. 136, art. 13. 
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acquiesce. When they do not, an informal compromise may be achieved, with 
the judge, for example, agreeing to recommend to his superiors within the court 
that D be convicted of a lesser crime and sentenced to “control” rather than 
imprisonment. If no such solution is reached, one of the judge’s superiors, either 
the president of the court or the chief judge of the court’s criminal division, may 
discuss the case with the chief procurator and the chief of the subbureau or their 
representatives, in an effort to work out a mutually acceptable solution. The 
secretary of the district Party committee may ultimately have to settle the 
matter. Such serious disagreements between judges and other law enforcement 
cadres are relatively rare. As their experience during the antirightist movement 
demonstrated, judges have no more reason than procurators to feel secure 
about frustrating the police. Although according to Communist slogans judges 
are supposed to be “expert” as well as “red,” they realize that professional 
legal considerations cannot take precedence over current needs of the revolution. 
Both because judges share with procurators and police a similar background, 
training, occupational status, and outlook, and because many judges have 
previously served in the police and procuracy, one should not exaggerate the 
extent to which’ they may be more sensitive than other law enforcement officials 
to professional legal considerations. 

When the major charges of the bill of prosecution are adequately supported by 
reliable evidence and present no other difficulties, the judge next decides what 
sentence to propose. In most cases he recommends that D be given a milder 
sentence than life imprisonment; typically, he suggests that D be sentenced to 
a fixed number of years at reform through labor (imprisonment). The court 
is neither required to impose the same sentence on everyone who commits the 
same crime, nor is it free to sentence D without regard to existing guidelines. 
If, for example, D is guilty of robbery, the judge knows on the basis of ex- 
perience and unpublished regulations and other materials that the range of 
punishment is ordinarily from two to five years of reform through labor. 
If D is guilty of theft by stealth rather than by force, the ordinary range is 
from six months to three years. In determining the precise sentence for D, the 
judge weighs a number of factors that often conflict. If D has a criminal 
record, or has refused to confess and repent the present crime, or has falsely 
accused another person of committing it, or by his crime has caused serious 
damage to state property, or is a member of a disfavored class, or is sentenced 
during a movement to suppress crimes such as his, the judge will tend to 
recommend a sentence at the top of the ordinary range of punishment.'° 
If several of these factors are present, the recommended sentence may sub- 
stantially exceed the usual maximum.’ On the other hand, if any of a number 
of mitigating factors is present, or if D is sentenced at a time when the Party 
line emphasizes leniency in dealing with crimes such as his, the judge will 


104. Published legislation sets forth a variety of aggravating circumstances. See Act for 
Punishment of Corruption, pp. 25-26, arts. 3-4; cf. SAPA, p. 252, art. 21. 

105. See, e.g., “Criminal Judgment of the Nanchang City People’s Court,” Chiang-hsi 
jih-pao (Kiangsi daily), June 29, 1955, in which a habitual and unrepentant petty swindler 
whose activities had led two of his victims to attempt suicide was sentenced to death. 
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be inclined to propose a light sentence.1° If there are several mitigating circum- 
stances, the proposed sentence may be milder than the usual minimum.1 

After deciding upon the sentence to recommend, the judge writes a draft 
judgment identifying D and reciting his past record, the facts of the case, the 
crime or crimes committed, the aggravating and mitigating circumstances, and 
the proposed sentence.'°S The draft judgment is submitted for the scrutiny of 
the chief judge of the criminal division, who may approve it, modify it, or 
disapprove it and either send the case back to the procuracy and police, or set 
in motion the previously described interagency consultation and negotiation 
process. If D’s sentence is to be a substantial one, for example, three years or 
more of reform through labor, the proposed judgment will be cleared with the 
court president. Generally, in all “important cases” approval of the political- 
legal Party group or of the district Party secretary is also necessary. In this 
context “important cases” have been described by one writer as “cases of an 
important policy nature and of far-reaching implications.” 1° And in disclosing 
the secret of his success, a model judge from a rural area, who appears more 
cautious than his urban counterparts, has boasted of asking instructions from 
the Party whenever he intends to sentence a defendant to reform through 
labor, as well as whenever a case poses important questions of policy or in- 
volves village or commune cadres." 

Once approved, the judgment is put into final form and made public, perhaps 
by posting copies in prominent places in the district, or perhaps by announcing it 
to D at a public meeting convened in the area where he resides or where he 
committed the crime. People’s assessors are usually selected to participate in 
such public meetings, and defense lawyers occasionally appear as part of the 
trappings. Whatever the manner in which disposition of the case is made public, 
D receives a copy of the judgment, which states that he has a right to appeal 
within a certain period, usually ten days or less; often he is also told of this 
right informally. 

Appeal. D seldom appeals. He is usually too uneducated to comprehend the 
meaning of his right, or too skeptical that the higher court will be any more 
sympathetic to him than the lower court was, or too afraid that appeal will be 
construed as a manifestation of an unrepentant attitude warranting heavier 
sentence or harsher prison treatment. Yet, at least at certain times, appeals have 
helped accused persons.''! Appellate review may be obtained not only by D 

106. For representative mitigating circumstances, see Act for Punishment of Counter- 
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Old Law,” CFYC, 1:26 (1958). 
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or with his consent by others in his behalf, but also by the procuracy by means 
of a “protest,” and even by a dissatisfied complainant.1!? Appeal may be based 
on any ground, including error in ascertaining the facts, in applying the law, 
or in imposing the sentence. Should D wish to appeal, he may simply indicate 
his dissatisfaction orally when sentence is pronounced. Or, back in his cell or 
at the prison or labor camp to which he may be dispatched before the period 
for appeal expires, he or someone acting at his behest may write an informal 
letter requesting appellate review. Taking an appeal is a wholly nontechnical 
matter.3 Since lawyers are generally no more available on appeal than at 
adjudication in the first instance, D is untroubled by lawyers’ fees.1‘* Nor are 
there court costs or filing fees. 

Upon receipt of D’s request for review, the city intermediate court assigns 
the case to one of its judges, who, after a study of the file that is not limited to 
issues raised by D’s request, will reject the appeal without further inquiry if it ap- 
pears frivolous. If the appeal is not rejected, the assigned judge will discuss it 
with members of the lower court, and, if he is satisfied with their views, the 
investigation may go no further. If unsatisfied, he may talk to the relevant 
procurators, police officers, Party officials, witnesses, and to D himself, in an 
effort to clear up doubtful points. At the conclusion of this investigation the 
assigned judge submits his recommendation to the chief judge of the intermediate 
court’s criminal division, and frequently the case is discussed with the court 
president and perhaps the relevant secretary of the city Party committee before 
a decision is reached. 

Thus, appellate review, like adjudication in the first instance, is ordinarily a 
nonpublic, informal, ex parte administrative inquiry. And since, at least in 
theory, appeal is not merely a review of the original decision but also potentially 
a complete readjudication, the court of second instance can be as uninhibited 
as the lower court. It normally takes one of four steps: (1) it may void the 
judgment of conviction and order retrial below, which usually means that 
reinvestigation by the police will be necessary; (2) more rarely, it may void 
the conviction and dismiss the case; (3) it may affirm both the conviction and 
the sentence; or (4) it may affirm the conviction but modify the sentence to 
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make it more lenient or more harsh.1° Since 1958, a sentence can be increased 
even though the defendant rather than the procuracy or a complaining witness 
initiated the appeal.’!® According to the prevailing view, appeals should go 
beyond protecting the interests of the defendant: 


The purpose of an appellate instance in the people’s courts is correctly to com- 
plete the tasks of criminal adjudication, not only by correcting mistaken judgments 
that result in “miscarriage of justice” (such as finding an innocent person guilty or 
convicting one who has committed a minor crime of a major crime) but also by 
correcting mistaken judgments that result in “escape from justice” (such as acquitting 
the guilty or convicting one who has committed a major crime of a minor crime) .1!* 


If the appellate judgment has special educational significance, it is announced at 
a public meeting, normally with D present. Otherwise, copies of the judgment 
may be posted in prominent places, and D is given a copy. 

Postconviction Review. Chinese law allows only one appeal. The judgment of 
the court of second instance is legally effective. If no appeal is taken, the judg- 
ment of the court of first instance becomes effective after the period for appeal 
has expired.''S In either event, D may still resort to other modes of securing 
reappraisal of his conviction. In death sentence cases special procedures provide 
for automatic review by both the high people’s court of the province and the 
Supreme People’s Court in Peking.'!* In all other cases D or someone acting in 
his behalf may request the sentencing court or an appellate court to subject the 
case to “adjudication supervision,” a postconviction review proceeding that 
permits consideration of all substantial questions. The procuracy or local Party 
officials may be asked to suggest such review to the courts.'*° If while D is 
undergoing reform through labor new evidence is discovered that may materially 
alter the outcome of his case, it must be transmitted to the sentencing court or 
to the court that serves the region of the labor camp or prison.’*1 
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A court reviewing a legally effective judgment often consults representatives 
of the police and procuracy. If extensive further investigation is necessary, a 
joint work group of officials from the three departments may be formed. Besides 
reviewing single cases, sometimes the departments jointly reconsider entire classes 
of cases, especially in conjunction with shifts in policy calling for harsher or 
more lenient handling of certain categories of criminals. In 1957, for example, 
in response to widespread discontent over the severe and often unjust punish- 
ments meted out during earlier mass movements, Mao Tse-tung proposed 
“that the work of liquidating counterrevolution be completely examined.” * 
Predictably, this “proposal” was promptly implemented, with the result that in 
many cases mere “criticism-education” was substituted for the original sentence 
to imprisonment.!** It should be emphasized, however, that the low value that 
the Chinese attach to the finality of criminal judgments is not an unmixed bless- 
ing for D, since postconviction review, like appeal, can be used to impose a 
harsher sentence as well as a lighter one. Newspapers contain numerous accounts 
of how, months after disposition of a case, angry letters and oral petitions from 
the dissatisfied masses stimulate the sentencing court to reconsider and to double 
the original punishment.1*4 

Vindication of the Accused. At each of the major postdetention stages of the 
process thus far described — arrest, recommendation to prosecute, decision to 
prosecute, adjudication, appeal, and postconviction review — there is a possi- 
bility that the case may be dropped and D released. A significant proportion of 
cases are dropped after postdetention, prearrest, police investigation. But the 
chance of release declines sharply once the arrest hurdle is cleared. If, however, 
the process is initiated by arrest rather than by detention, many cases are 
screened out during the postarrest police investigation.1*° 

Whatever the stage at which a case is dropped, such action is regarded as a 
sensitive matter by a totalitarian regime that seeks to preserve the criminal law’s 
deterrent power, and at the same time to minimize popular resentment and 
maximize faith in the infallibility of its system. If D is a member of a disfavored 
class, or has a bad record, or if there is some, albeit insufficient, evidence of 
criminal behavior, he is told that he is being released because of the state’s desire 
to be lenient, rather than because the requisites of a criminal conviction are 
lacking. He is admonished to keep out of trouble in the future on pain of more 
substantial deprivations, and sometimes the administrative sanction of supervised 
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labor is imposed upon him as a reminder. If, however, D is a member of the 
masses with a pure history, and is clearly innocent, usually a responsible law 
enforcement official apologizes privately for the inconvenience caused him and 
attempts to explain why it had been reasonable to suspect him. If, as sometimes 
happens, D has been languishing in jail for months or even years, the lengthy 
processing of the case is said to demonstrate the state’s unremitting efforts never 
to convict the innocent. In cases of severe hardship D may be granted a “living 
allowance,” a euphemistic expression of the state’s regret that compensates him 
for earnings lost during confinement.!2* Necessary medical care is also provided, 
and if D has been fired from his job as a result of his difficulties with the law, 
steps are taken to reinstate him or to find him equivalent employment.'** 

The regime’s most delicate problem in handling cases of blatant wrongs is 
how to restore D’s reputation without “losing face” before the masses. During 
the years 1952-1957, when efforts were being made to “reform” the judiciary 
and to educate law enforcement agencies and the masses in the conduct of 
formal criminal procedures, newspaper accounts of mistakes and abuses were 
fairly frequent.1*5 In early 1957 Mao Tse-tung, in calling for correction of 
abuses that occurred in the process of liquidating counterrevolution, proclaimed 
that corrective measures should be publicized to the same extent as the original 
wrongs.’*° But the antirightist movement magnified the regime’s sensitivity to 
such matters. No published confessions of error have been found in recent 
years, although in some instances Mao’s directive is still carried out through 
local, informal media. In one case, for example, postconviction review established 
the innocence of a peasant youth convicted of putting up counterrevolutionary 
slogans. When the youth was freed, the public security bureau ordered his 
production brigade to announce his exoneration at a public meeting and to 
instruct everyone to treat him as an ordinary citizen rather than as a released 
criminal. In making this announcement the brigade’s Party secretary emphasized 
the state’s determination to protect good people, and he sought to avoid any 
suggestion of inefficiency or unfairness in the system. 

Sanctions against Officials. Some of the mistakes found in the operation of 
the criminal process are, of course, unavoidable. Others are the product of 
intentional or negligent violation of prescribed rules. The regime recognizes the 
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129. Mao Tse-tung, “Problems Relating to the Correct Handling of Contradictions 
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need to punish and correct law enforcement officers who fail to observe its 
rules and to educate them and their colleagues. But it strives to do so without 
diminishing the efficiency of the criminal process. Therefore, if procedural 
violations are discovered that do not cast doubt on the question of whether D 
actually is guilty, though sanctions are imposed on the law enforcement officer 
or his unit, D will not benefit. To exclude evidence from consideration because 
it was illegally seized or to dismiss charges against a known criminal because of 
some other procedural irregularity would, according to current Chinese thinking, 
be the most misguided sentimentality. In the Chinese view, violations of pre- 
scribed rules should be dealt with exclusively by sanctions that are extrinsic to 
the processing of D’s case. 

Except when criminal charges are warranted, the power to impose sanctions 
upon a law enforcement official is confined to the agency for which he works and 
to his Party or Youth League branch. When punishing law enforcement cadres, 
the regime tries to avoid dulling their enthusiasm for their task. When Mao issued 
his call to re-examine the work of liquidating counterrevolution, he was careful 
to state that “we should not pour cold water on the vast [number of] cadres and 
activists but rather we should help them.” °° In D’s case, for example, if a 
policeman had made a mistake that could not reasonably have been avoided, 
even though it led to D’s confinement for several months, the policeman’s su- 
periors would not ordinarily impose sanctions upon him. If the policeman had 
intentionally or negligently violated the rules, he would receive one or more 
government disciplinary sanctions ranging from criticism to loss of his job,1*4 
as well as one or more of a similar range of sanctions relating to his Party or 
Youth League membership.” Yet, if the violation is attributable to an excess of 
zeal, did not have serious consequences, or is the policeman’s first transgression, 
he is usually required only to undergo criticism and make a self-examination 
before his governmental unit. Criminal sanctions are usually reserved for, but 
not always applied against, those whose unlawful acts “arose from malicious, 
retaliatory, corrupt or other personal motives.” 1° 

Reform through Labor and Release. If D is not vindicated at any stage of the 
screening and review process and is sentenced to reform through labor for a 
fixed number of years, or for life, or under a temporarily suspended death 
penalty,1** his sentence may subsequently be modified for reasons unrelated to 
its original validity or propriety. Favorable modification depends upon whether, 
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in the rigorous daily routine of long hours of labor followed by intensive “thought 
reform” sessions, he consistently demonstrates the qualities of a thoroughly re- 
formed offender. If he fully confesses his crimes, sincerely repents, enthusias- 
tically labors, actively stimulates his fellow prisoners to reform, and reliably 
informs on many other persons, he may in addition to receiving more modest 
rewards be selected as one of the relatively small number of prisoners who are 
held out as models for the others, and are granted reduction of sentence, early 
unconditional release, or conditional release.!*° If sentenced to a fixed number 
of years, D is not normally eligible for release until he has served at least one 
third, and in political cases at least one half, of his original sentence.'** D does 
not apply for such consideration and, indeed, does not directly participate in 
the process by which discretion is exercised. The initiative lies rather with the 
subdivision of the police organization that administers D’s reform through labor, 
which must recommend favorable action to its police superior. The formal power 
to order reduction of sentence and release rests with the judiciary, usually the 
high people’s court of the province, which reviews and virtually always accepts 
police recommendations.'** 

If D receives an unconditional release, he is by definition free of formal super- 
vision when he returns to society. If conditionally released, he is usually placed 
under the jurisdiction of the neighborhood public security station or security 
defense committee for surveillance similar to that employed for persons subject 
to supervised labor or control. The period of conditional release is generally the 
portion of his sentence that has not been served.'** If during this period D 
behaves properly, at its conclusion his sentence is deemed to have been served. 
There appears to be uncertainty, however, as to what constitutes “proper be- 
havior.” Although several other standards have been proposed, published sources 
from the 1956-1957 era tend to support the position that conditional release will 
be revoked only if D commits another crime during this period.'*® Yet interviews 
relating to practice since 1957 indicate that it is not unusual for revocation to 
follow the commission of undesirable though not necessarily criminal conduct. 
Interviews also suggest that conditional release is sometimes revoked not by the 
courts but by the police alone, and that in any event revocation is a summary 
process in which D has little or no opportunity to participate. 

If, while serving his sentence, instead of transforming himself into the model 
of “a new person,” D proves “backward” in his thinking, or lazy or negligent 
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in labor, or if he violates applicable regulations or actually engages in further 
antisocial behavior, he runs the risk of being selected to serve as a negative 
example. The reform through labor unit may itself impose sanctions such 
as a demerit on his record, a formal warning in front of a meeting of prisoners, 
overtime work, loss of holidays, transfer from a labor camp to the more stringent 
regime of a prison, handcuffs, leg irons, or solitary confinement.'*? “Struggle” 
often accompanies these sanctions. If D’s misconduct is serious enough, his 
unit may file charges with the local people’s court, and he may be convicted 
of and sentenced for a new crime.!*? The local people’s court is also authorized 
to extend the sentence of an unreformed criminal beyond the term originally 
fixed “[w]hen . . . there really is a possibility that . . . [he] will continue to 
endanger the security of society after [his scheduled] release.” ‘** Thus, even if 
D does not commit a new crime, penal authorities may ask their police superiors 
to recommend judicial extension of his sentence. After an investigation that 
often proceeds without giving D notice or an opportunity to be heard, the court 
ordinarily approves the police recommendation and D’s confinement is usually 
extended by a year or two. Although only a relatively small number of prisoners 
have their sentences extended, all are aware of the possibility. To maximize 
incentives for reform, prison authorities give wide publicity to all modifications 
of sentences, 

Expiration of the sentence does not ensure D’s return to the society from 
which he was removed. It is not unusual for a prisoner who is about to be 
released to volunteer to remain permanently at his reform through labor factory 
or camp as a civilian worker.'** He often does not wish to return to his previous 
environment because he fears that he might once again go astray, or anticipates 
a hostile reception from the community, or simply feels unable to make another 
readjustment. Moreover, incessant persuasion and criticism prior to release, as 
well as knowledge that the sentence of a recalcitrant can be extended, may be 
used to induce a prisoner who possesses special skills that are urgently needed 
at his place of confinement to “volunteer” to remain after release. But an ex- 
prisoner may be kept at a reform through labor facility without volunteering, 
either genuinely or euphemistically. If D has no family and no job to which to 
return, or if he has undergone reform through labor in a sparsely inhabited area 
and is needed for its continuing development, he may upon release be “retained” 
and “employed” as a civilian without regard to his consent.'*° 

Presumably as a precaution against abuse of authority, D’s reform through 
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labor unit cannot retain him involuntarily without the approval of the competent 
public security organ, usually the unit that recommended his prosecution.’*® 
But judicial approval need not be obtained as it must when modification 
of the sentence is sought. If, following the expiration of his sentence, D is re- 
tained as a civilian worker, he is not treated as a prisoner. He lives apart from 
his former colleagues, receives regular wages for his labor, and during non- 
working hours his activities are relatively unrestricted.'** To facilitate what is 
regarded as his permanent resettlement, the government will help his family to 
join him.*#8 

If D does manage to return to society after his unconditional release, life is 
difficult for him. Although official policy periodically calls for improvement of 
the situation, in practice the stigma of being a “released prisoner,” the Chinese 
equivalent of our “ex-convict,” is a continuing and severe one. Ordinarily D is 
placed under no formal regulation, but he may be secretly under the surveillance 
of the local police apparatus. In daily life he is discriminated against in many 
ways by both officials and the masses. Unless he has unusual skills, it is hard for 
him to find a job except in rural labor or other menial work. Socially he is 
shunned, especially if he has been convicted of a political crime. He is also a 
likely target the next time that a mass movement occurs and the police have 
difficulty in rounding up the prescribed quota of suspects. And in quieter times 
he also enjoys less leeway than ordinary citizens. Interviews reveal numerous 
instances in which, for identical behavior, former convicts were singled out for 
criminal punishment while others with clear histories merely drew criticism- 
education. Thus, contrary to the image created by Chinese publications, even if 
reform through labor actually succeeds in transforming D into a “new person,” 
his subsequent reintegration into society is far from complete. 


G. CONCLUSION 


By concentrating on a few representative cases I have, of course, simplified 
the Chinese criminal process, omitting all the differences that result from diverse 
factual situations and varying geographic locations, as well as from the Chinese 
Communist penchant for almost ceaseless experimentation and tinkering. I 
have also omitted discussion of procedural modifications adopted for particularly 
important cases, such as those involving major counterrevolutionary offenders 
or government or Party officials, and for cases arising during mass movements. 
By focusing on an urban setting, this Introduction has inevitably underempha- 
sized the problem of assuring adherence to authorized procedures in China’s 
vast rural areas, where cadres tend to be less educated and less supervised than 
in the cities. However, despite these drawbacks, which are partially remedied by 
the materials provided in Part II, I believe that enough has been said here to 
permit answers to some of the questions raised in the Preface. 
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At the outset, it should be realized that responses to some of these questions 
have varied during the fourteen years under review. Although this period repre- 
sents but a flyspeck in a recorded legal history that goes back over 2,500 years, 
it has witnessed swift and significant changes in the administration of justice. As 
a major instrument of the Communists, the criminal process has faithfully re- 
flected the twists and turns that have occurred in the Party’s “general line.” 
Until 1957, changes seemed to follow at an accelerated pace the course of 
development previously traced by Soviet law. During the terror of 1949-1953, 
when the Chinese Communists were seeking to consolidate their political power, 
they resorted freely to extrajudicial processes for imposing major sanctions, as 
their Soviet counterparts had during the comparable era of War Communism 
(1917-1921). In 1953-1954, when they set about the task of long-term building 
of the economy, the Chinese de-emphasized extrajudicial punitive processes 
much as Soviet leadership had done during the New Economic Policy (1921- 
1928). They established the framework for a formal judicial system similar to 
that which the Soviet Union had erected along European lines during the NEP. 
Mid-1955, when the regime prepared to complete the socialization of agriculture, 
industry, and commerce, was another period of extrajudicial terror, calling to 
mind Stalin’s efforts to force collectivization during the late 1920’s and early 
1930's. 

When in 1956-1957 the Chinese actually began to curb the power of the 
police and other nonjudiciai agencies, and to flesh out the skeleton of the formal 
judicial system, they were following the very recent example of Stalin’s heirs. 
But in 1957-1958, while Soviet de-Stalinization was continuing to produce 
reforms that provided greater protection to individuals charged with crime, the 
antirightist movement abruptly launched China on a new course. Without re- 
turning China to the 1949-1953 level of terror, it put an end to efforts that 
had seemed to be leading the country toward some degree of judicial autonomy, 
with safeguards for those suspected of antisocial conduct; the movement spurred 
the creation of a police-dominated, highly integrated system of judicial and 
extrajudicial sanctions. China has subsequently maintained this course, while 
the fate of the criminal process under Soviet de-Stalinization has been more 
complex.1*® 

Izvestia, the official newspaper of the Soviet government, has heaped scorn 
upon the post-1957 Chinese system of administering justice as a mockery of 
socialist legality.°° American cold war rhetoric has long proclaimed the lawless- 
ness of Chinese Communist rule. What conclusion should be reached by a 
detached evaluation? From the state’s point of view, it can be argued that the 
contemporary criminal process is not arbitrary in conception. The values and 
goals of the Chinese Communist regime are protected by a vast body of rules 


149. See note 30 above. 

150. “Revolutionary Theory Is Guide to Action: On the Dictatorship of the Prole- 
tariat,” Izvestia, May 17, 1964; translated in CDSP, 16.21:3-8 (June 17, 1964). Trans- 
lation from the Current Digest of the Soviet Press, published weekly at Columbia Uni- 
versity by the Joint Committee on Slavic Studies, appointed by the American Council of 
Learned Societies and the Social. Science Research Council. Copyright 1964, vol. XVI, 
no. 21, the Joint Committee on Slavic Studies. 


48 INTRODUCTION 


that proscribe a broad spectrum of behavior considered by the regime to be 
antisocial. A refined series of administrative and criminal sanctions stimulates 
compliance with these rules. A comprehensive network of official and semiofficial 
institutions, acting in accordance with prescribed procedures, identifies, appre- 
hends, investigates, and judges those who are suspected of violating rules, and 
imposes sanctions upon offenders. These institutions act not only to suppress 
and punish offenders but also to reform them, to deter others, to educate the 
populace, and to satisfy society’s sense of just retribution. Because the goals 
of the criminal law go unrealized to the extent that the innocent are punished 
and the guilty remain free, these institutions strive to reach reliable results. But, 
without placing an undue premium upon speed, they also seek to operate 
efficiently in the sense of wisely utilizing their limited resources to process within 
a reasonable period of time a large number of suspected offenders. 

As thus defined, reliability and efficiency are competing interests.'°' The 
Chinese have attempted to achieve an optimum accommodation between them 
by resorting to informal, secret, and inquisitorial factfinding. Their view is that 
in such a setting the truth is more likely to emerge and the case will be processed 
more quickly than it would be in formal, public, and adversary hearings in 
which they believe hairsplitting lawyers would frustrate and delay substantial 
justice. The Chinese recognize that inquisitorial procedure elicits false confessions 
in a certain proportion of cases, and they rely on careful investigation and review 
to correct such errors. Because all offenses and offenders are not of equal concern 
to the state, institutional resources are husbanded by allocating factfinding and 
decision-making functions, and by varying procedures according to the gravity 
of the case. Thus, minor cases are handled by low-ranking police personnel and 
their semiofficial assistants in very informal ways. Serious cases are processed 
by more expert and responsible police officials who are expected to act with 
greater care. Because most criminal sanctions are deemed more severe than 
administrative sanctions, in criminal cases the conclusions of the police are re- 
viewed by the procuracy and the courts. Although the constitutional separation 
of powers among the three law enforcement agencies is more apparent than real 
and they in fact serve as constituent units of a single administrative structure, 
the separation of functions that does exist provides a significant check upon 
reliability despite the fact that all three agencies operate in an informal, secret, 
and inquisitorial manner. The reviewing role of the court is not vitiated by its 
use of an administrative rather than a judicial decision-making pattern, with 
the trial judge merely recommending a decision; for institutional decision mak- 
ing facilitates uniform adjudication and sentencing in large numbers of similar 
cases. 

Obviously the system lodges broad discretion in law enforcement personnel 
and in the Party officials who approve important or difficult decisions; but 
rene ef these authoritative persons is free to act without regard to a variety of 
principles that have been established to guide his discretion, and an appellate 
court is always available to review the exercise of that discretion. As further 
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evidence of its interest in preventing the abuse of discretion, the regime can 
point to the low value that it attaches to finality of decision, permitting error to 
be challenged at any time. Moreover, when persons have been erroneously con- 
fined, the government seeks to minimize the adverse consequences by means of 
apology and, in cases of the gravest hardship, through compensation or public 
status-restoration ceremonies. In addition, officials who violate prescribed pro- 
cedures are disciplined. 

Those aspects of the criminal process relating to reform of convicted persons 
can also be said to reflect rationality and a concern for preventing abuse of 
official power. Correctional authorities use a system of graded positive and 
negative incentives to stimulate those who undergo productive labor and thought 
remolding to conform their behavior to articulated standards. In order to avoid 
any abuse of discretion, these authorities must obtain the approval of both the 
competent public security unit and the local court before a prisoner’s sentence 
can be modified. Similarly, before prisoners who are about to be released can 
be assigned to involuntary service in remote geographic areas, labor camp au- 
thorities must have their conclusions approved by the competent public security 
unit. 

On the other hand, a close look at this regulatory edifice reveals a system that 
leaves a great deal of room for arbitrary action. The rules defining antisocial 
conduct are often so vague that it is difficult for the citizen, if not the official, to 
say with any degree of certainty what acts fall within their ambit. Moreover, 
many important substantive rules are not published and, while informal modes of 
norm communication may actually provide fair warning, complaints voiced 
during the brief “hundred flowers” period suggest the contrary. Furthermore, 
some rules are only enforced at certain times and others are frequently altered, 
as the Chinese leaders manipulate the population, alternating periods of great 
tension with periods of relaxation. The regime has also not been reluctant to 
apply proscriptions both analogically and retroactively. There is thus little that 
an individual can do to defend himself against a charge of having violated the 
substantive rules.1°* 

Chinese procedural rules also deny a suspect a meaningful opportunity to 
defend himself. Held incommunicado by the police, not informed of any specific 
charge, precluded from confronting the witnesses against him or even knowing 
their identity, denied the services of a defender, wholly dependent upon the 
police to search for witnesses and evidence that might support him, a suspected 
offender is severely limited in his ability to rebut the charge against him. More- 
over, intensive interrogations in an inquisitorial setting, long periods of detention 
between interrogations, constant repetition of the theme of leniency for those 
who confess. and application of other psychological techniques to break the 
suspect's resistance create an inherently coercive environment that elicits many 
confessions. Although police investigation and review procedures attempt to 
separate the authentic from the spurious, the fact that false confessions some- 
times go undetected by the police is a subject of continuing concern. In cases in 
which the police seek criminal rather than administrative punishment, the safe- 
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guard of review by the procuracy and the courts appears to detect only some 
of these false confessions. At the time of such review the defendant is usually 
acquainted with the accusation, but otherwise his ability to defend himself is no 
greater than during the period of police investigation. Similarly, although he 
can initiate appeal and postconviction review, he is not permitted to play an 
active part in those proceedings; nor does he participate significantly in the 
processes for commuting or extending his sentence, or for revoking his condi- 
tional release. 

At every stage of the criminal process the fate of the defendant depends 
entirely on the degree of conscientiousness and ability of government and Party 
officials, and he seldom has an opportunity to see and persuade the most au- 
thoritative of these officials. The process has no place for independent actors 
who might defend the accused against abuses committed by those who administer 
it. Even certain aspects of the system that in theory provide checks against 
abuses, in practice add to its arbitrariness. Too often, for example, the fact 
that the system places no premium upon speed means that an innocent person 
remains in jail for months before his release. And, as we have seen, the flexibility 
that permits an erroneous decision to be challenged at any time can be utilized 
by the state, long after original disposition of the case, to reopen it and to in- 
crease a prisoner’s sentence. Finally, perhaps most importantly, the environment 
within which the criminal process functions discourages the defendant from 
utilizing even the limited opportunities to defend himself that do exist. For ex- 
ample, if the defendant chooses not to confess to the police, he knows that he 
runs the risk of suffering increased punishment as one who “resists” recognizing 
his guilt and beginning his self-reform. If he confesses and later regrets it, he 
may recant when interviewed by a procurator or a judge; yet he knows that if 
he does so and is disbelieved, this will be regarded as a severe aggravating cir- 
cumstance. And initiation of appeal or postconviction review poses a similar 
threat. 

Both in basic assumptions and in institutions and practices, there are some 
obvious parallels between the traditional and the Chinese Communist sanctioning 
systems. Many of these parallels derive from the great extent to which interests 
of the Chinese state have always prevailed over those of the individual. Thus, 
it has been assumed that justice in Chinese courts is the exclusive preserve of 
the state; that no independent actors such as lawyers should be permitted to 
intrude; that the accused is generally a bad person and would not make proper 
use Of a meaningful opportunity to defend himself; that he is the best source of 
evidence and should be interrogated according to inquisitorial procedures likely 
to elicit his confession; and that confessions, if not legally required, are at least 
eminently desirable. A substantive criminal law that is of uncertain application, 
that is status-oriented and discriminates against certain classes of people, and 
that permits proscriptions to be applied both by analogy and retroactively has 
deep roots in China. The same can be said of a system staffed by adjudicators 
who have not received significant legal education, are ideologically orthodox 
administrative officials, and are subject to sanctions that include immediate re- 
moval from office for seriously mistaken decisions. Indeed, Max Weber’s ap- 
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praisal of the traditional system as “a type of patriarchal obliteration of the line 
between justice and administration” * would appear to apply to the Communist 
system. 

To be sure, there are important differences between the traditional and con- 
temporary systems. Because the Communist government and its semiofficial 
substructure extend to every corner of society, relatively autonomous local groups 
no longer impose sanctions for many kinds of offenses. (But contemporary in- 
formal sanctions ranging from criticism to struggle resemble some of those 
formerly meted out by clan, village, and guild.) Although we do not know to what 
extent a defendant who has connections with China’s new elite can favorably 
influence the handling of his case, wealth no longer appears to constitute a major 
advantage. Extortion and other forms of corruption by law enforcement officials 
have been largely eradicated and, given the passive role of the defendant, there 
is little on which he can legitimately spend money for his defense. The Commu- 
nist failures to publish many important rules and to conduct most trials in public 
represent other noteworthy changes. Yet, on the whole, the similarities with 
tradition seem more striking and more significant than the differences. 

To suggest that the past does not conflict with, but rather reinforces, the 
Chinese Communist attitude toward the criminal process is not to say that the 
past holds the only key to understanding the contemporary process. Although 
since 1957 the Chinese system has departed from the Khrushchev model and 
even from the Stalinist model, it still bears many marks of Soviet influence.” 
Its ideology remains explicitly Marxist-Leninist-Stalinist, viewing the criminal 
law as a prime instrument for conducting the struggle against class enemies. Like 
Soviet law until 1936 and Soviet practice for a period thereafter, Chinese law 
emphasizes the class status of the defendant. Many of the norms that continue to 
be enforced, such as those that proscribe counterrevolutionary acts, are of ob- 
vious Soviet origin. The vagueness of some of these norms, the failure to publish 
many, their frequent revision, and their selective enforcement according to 
periods of tension and relaxation, ali call to mind Stalinist justice. Moreover, the 
analogical application of the criminal law can be said to rest on pre-1958 Soviet 
principles as well as upon Chinese tradition, and there are Soviet precedents for 
retroactively imposing criminal punishment. The procuracy and the court struc- 
ture, along with China’s extrajudicial institutions, also reflect Soviet experience. 
The police-imposed sanction of rehabilitation through labor resembles labor 
camp sentences meted out by Stalin’s Special Board of the Ministry of Internal 
Affairs; it also has some similarities to the compulsory resettlement and labor 
imposed by contemporary Soviet antiparasite legislation. Informal administrative 
sanctions ranging from criticism to struggle, though similar to some of the 
sanctions imposed by local groups in traditional China, also resemble some of 
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those dispensed by Soviet comrades’ courts.'™ The security defense committee 
shares some of the characteristics of the voluntary organizations for the pro- 
tection of public order that the Soviet Union has employed in various forms.'°° 
And contemporary Chinese processing of criminal cases suggests the secret, 
inquisitorial, and summary judicial procedures sometimes used under Stalin 
for counterrevolutionary offenders who were not sentenced by the Special Board. 
Finally, the Chinese emphasis upon confession by the defendant has Soviet as 
well as traditional antecedents, while Party control of judicial decisions is firmly 
grounded in Stalinist practice, if not theory. 

Yet to label the criminal process in contemporary China as “quasi-Stalinist” 
would be to obscure important differences between it and the Stalinist model. 
For example, since the 1949-1953 period the use of the criminal process as an 
instrument of terror has not been so prominent under Mao as it generally was 
under Stalin. The Chinese Communists have sought to apply criminal punish- 
ments less readily and to make greater use of persuasion, ideological incentives, 
and social and administrative pressures to make people conform. On the other 
hand, when the criminal process is invoked, in ordinary cases as well as in 
counterrevolutionary cases, Chinese procedures provide the defendant less 
protection than he received from Stalinist methods of handling ordinary crimes. 
Even in the darkest days of Stalinism, nonpolitical trials were often public, with 
defense counsel playing a role and the defendant having an opportunity to con- 
front his accusers and to benefit from other procedural protections.'”' 

Perhaps, at least at this early stage of scholarship on Chinese law, including 
the obviously significant but relatively unexplored law of the Nationalist era, one 
can best view the contemporary criminal process as an adaptation of traditional, 
Nationalist, and Soviet elements. When pondering the possibilities of future 
change in the Chinese system it may be useful to bear in mind recent Soviet 
experience.'°’ By the time of Stalin’s death the transformation of the Soviet 
Union from a largely agrarian to a highly industrialized society had set in motion 
in every area of endeavor new forces that led to greater emphasis on specializa- 
tion, professionalization, and scientific thought. Decades of terror and privation 
had intensified popular desires, shared even by Stalin’s principal lieutenants, to 
achieve human dignity, security, self-fulfillment, and comfort. His death released 
these aspirations, and Khrushchev, a more self-confident leader, sought to cope 
with them in what was perceived to be a vastly improved international and 
domestic situation for the Soviet Union. It was Khrushchev’s belief that, given 
the advanced level of Soviet development and the broad popular support of the 


155. Beginning in 1953 in a number of major factories, the Chinese experimented with 
the use of Soviet comrades’ courts. See “Introducing the Soviet Union’s Comrades’ Courts 
for Enterprises,” JMJP, Oct. 17, 1953, p. 3. By 1957, however, these institutions seem to 
have been generally superseded by methods of imposing administrative sanctions that are 
less clearly Soviet in origin. 

156. See generally Dennis O'Connor, “Soviet People’s Guards: An Experiment with 
Civic Police,” New York University Law Review, 39:579-614 (1964). 

157. See Berman, pp. 58-63. 

158. This paragraph is based on Fainsod, pp. 109, 116-121, 124-125, 439-452, 461- 
462, 577-598. 
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regime, terror had become unnecessary and unwise. He acted on the assumption 
that enlistment of creative energies and individual initiative is essential to the 
functioning of a highly industrialized society, and that this requires a legal system 
that will minimize popular feelings of fear and resentment and will instill a sense 
of security in the social order. His response was a program of de-Stalinization, 
which had as a major feature the reform of criminal procedure and criminal law. 
The result has been termed an “enlightened” totalitarianism that has taken 
important steps toward regularizing the administration of justice and strengthen- 
ing the protections of the defendant without yielding the regime’s ultimate power 
to sweep aside any restrictions should that be necessary to maintain itself. 

There are far too many variables and unknowns to the problem to permit 
responsible prediction about whether China may begin to evolve in this direction 
to a more enduring extent than it did during the mid-1950’s. Certainly no in- 
exorable rule of social development requires China, with its distinctive character- 
istics, conditions, and history, to follow the Soviet path in this respect.’°® It has 
been apparent that pressures to increase specialization, professionalism, and 
functional autonomy are being suppressed by an aging but still zealous first 
generation of revolutionary leaders who are obsessed with maintaining Party 
domination of all aspects of life. Also, “socialist education” campaigns that call 
for the sacrifice of personal interests to those of the community continue to 
stifle aspirations for individual self-fulfllment and greater material comforts. 
Yet it should take a substantial period of time before pressures such as these be- 
come as great as those that were released by Stalin’s death. China is still a largely 
agricultural, industrially backward country, whose development is several dec- 
ades behind that of the Soviet Union of 1953. Furthermore, although an at- 
mosphere of suspicion and insecurity pervades contemporary Chinese society, 
and although at this writing the implications of the “Red Guard” movement in 
mid-1966 are unclear, the level of terror has not yet returned to the Stalinist 
proportions of the regime’s earliest years. Thus, when Mao passes from the scene, 
the pent-up aspirations with which his heirs will have to deal may not have the 
same degree of force as those that led to de-Stalinization; and efforts to reform 
the criminal process in order to create a climate of greater security for the in- 
dividual may be correspondingly less. Much may depend upon factors such as 
how a new generation of Chinese leaders perceives its country’s international 
position. If the civil war with the Nationalists persists and the leaders of the 
People’s Republic feel surrounded by hostile powers, the prospect for liberaliza- 
tion of the criminal process will be dimmer than otherwise. The same is likely to 
be true if they lack confidence in their ability to maintain popular support at 
home. Perhaps the least hazardous prediction one can make about the criminal 
process at this juncture is that, as long as Mao remains in power, we are un- 
likely to witness any substantial improvement in the plight of the individual in 
relation to the state. 

159. Chinese writers appear to be moving toward this view as they seek to explain 
China’s departure from the Soviet model. They reject any suggestion that this departure 


is revisionist, and argue that slavish application of Soviet criminal procedure would consti- 
tute dogmatism. See Jen Chen-to and Ho En-t’ao, p. 121. 
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Our country’s penal system should be founded on the basis of the principle 
of the people’s democratic legal system. Our state is a people’s democratic 
state. 
legalwsystem. Only by having a strong legal system can we more effectively 
develop the functions of the state and safeguard the people’s rights. Therefore, 
the principle of a legal system is a basic guide to state organs, especially judicial 
organs, for conducting their activities. One of the important aspects of guaran- 
teeing that activities of judicial organs conform to the demands of the legal 


system is that whensjudicialsergans"epply punishment tovcriminalsythey»must: 
handlewmattersinsaccordancewwithYaw® Judicial organs can only impose punish- 
ment on the basis of the law and 
It is not permissible 
to handle matters not in accordance with the law. 
Lectures (September 1957)* 


The violation of socialist legality has become a practice in the state life of 
China. Distorting the Marxist-Leninist teaching about the Party’s role in the 
system of the dictatorship of the proletariat, the Chinese leaders assign the 
Party agencies not the role of organizers and educators of the masses but 
that of a “command force,” which defines and regulates all the activity of 
local agencies of authority, the courts and the prosecutors. The persistently 
repeated postulates that “policy is the power of command” and that the Party 
worker is the ‘commander of production’ are a sort of theoretical justification 
for this kind of practice. 






sits at the bench himself and 
d in the press as positive 









starts to decide cases. And such instances are pres 
experience. 
“Revolution 
to Action: On 
of the Proletariat,” 
17, 1964)? 


Dictatorship 
(May 


A Note on the Materials 


Part II could, of course, be organized in a number of ways. A word about the 
particular form of organization used here may be appropriate. Chapter I is designed 
to provide a brief introducti resent Chinese thought 
of the criminal law. 







i. Pulse. 

2. Translated in CDSP, 16.21:5 (June 17, 1964). Translation from the Current Digest 
of the Soviet Press, published weekly at Columbia University by the Joint Committee on 
Slavic Studies, appointed by the American Council of Learned Societies and the Social 
Science Research Council. Copyright 1964, vol. XVI, no. 21, the Joint Committee on 
Slavic Studies. Reprinted by permission. 
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i Generally 
these sanctions are considered in order of increasing severity. However, rehabilitation 
through labor (Chapter IV) is treated before supervised labor (Chapter V) because 
the materials that discuss the evolution of supervised labor from the criminal sanction 
of control illustrate Chinese efforts to distinguish between criminal and noncriminal 
sanctions, These materials relate closely to Chapter VI, which deals with Chinese 
efforts to distinguish between criminal and noncriminal conduct. The remainder of 
Part II traces the successive stages of the formal criminal process from detection 
and detention to reform through labor and release. 

In addition to official documents and pronouncements and articles from various 
Chinese newspapers, most of Part II is derived from three sources: the treatise 
Chung-hua jen-min kung-ho-kuo hsing-fa tsung-tse chiang-i (Lectures on the general 
principles of criminal law of the People’s Republic of China); the law review 
Cheng-fa yen-chiu (Political-legal research); and interviews with former residents 
of the PRC. Each of these sources merit reliminary comment. 












or procedure available in the non-Communist world. They were written by four 
scholars — Li Meng, Chu Yii-huang, Ch’en Tse-chieh, and Li Chieh — of the Teach- 
ing and Research Office for Criminal Law of the Central Political-Legal Cadres’ 
School in Peking “on the basis of collective discussions within the [teaching and 
research] office.”® The Lectures were prepared not only for officials who were 
temporarily relieved of their duties and assigned to formal legal training but also for 
officials who were required to engage in study while continuing in active service. 
This treatise did not purport to be so scholarly and comprehensive as the treatises 
said to be in use at regular institutions of higher learning. Rather, its aim was to 
provide “a necessary theoretical foundation for the solution of certain important 
problems in practical work.” 4 


nd procedure described in Part I and were completed in the 
spring of 1957, just before the climax of the movement to “let a hundred flowers 
bloom.” Thus, although the authors were careful to employ conventional techniques 
of argumentation and to phrase their analysis and recommendations in cautious 
language, their treatise was €SséhitiallyWa lawiireformemanifesto. It sought, in the 
words of its preface, dated April 20, 1957, “to re-evaluate [outmoded legislation] 
and to make it more concrete on the basis of the new situation and experience.” © 
Unfortunately for the authors, the antirightist movement occurred between the 
time the manuscript was completed and the time it was published in September 
1957. In an attempt to adapt to the radically new situation, the authors appended 
a “brief statement prior to printing,” dated August 20, which apologized for their 
inability to reflect the significance of “this hectic struggle” in their book and “to 
make it more concrete and to enrich and revise it according to the new spirit . . .” 6 
Plainly enough, the Lectures had to some extent become obsolete before publication, 
This creates a problem concerning use of the Lectures in this work. I have drawn 
upon this treatise in two ways. I have frequently quoted passages from it that, even 
since the antirightist movement, continue to represent prevailing Chinese attitudes 
toward the criminal process. I have chosen other excerpts, even though their con- 


. Lectures, Publication Explanation, p. 3. 
. Lectures, Publication Explanation, p. 1. 
. Lectures, Publication Explanation, p. 3. 
. Lectures, Brief Statement Prior to Printing, p. 1. 
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tinuing authoritativeness has been undermined, to document the evolution of Chinese 
doctrine and to illustrate Chinese awareness of alternatives to views that have been 
in vogue since the great upheaval of mid-1957. In reproducing selections of the 
second type I have directed the reader’s attention to the fact of their obsolescence 
if the context does not suggest it. 
From 1959, when the periodical Fa-hsiieh (Legal Science) ceased publication, 
shen it too ceased publication, at least tical-Legal 
Research was 
founded, as a bimonthly, in 1954. Its sponsor was the Chinese Political Science and 
Law Association, which had been established the preceding year. Among the maga- 
zine’s assigned tasks was “the introduction of the Soviet Union’s jurisprudential 
theory and advanced experiences in political-legal work.” 7 Beginning with the first 
issue of 1959 it was published jointly by the Chinese Political Science and Law 
Association and the Institute of Legal Research of the Chinese Academy of Sci- 
ences. In 1960 it became a quarterly. As the selections in Part II indicate, afterethe” 
*..% | . e} { . i . ] e part t f te SS ourgeois’”” 
iet Vi that 
the magazine was originally created to propagate. Except for an occasional policy 
pronouncement by a major official, the articles from Political-Legal Research pur- 
ported to express only the views of their authors. Nevertheless, even when a debate 
was conducted in the pages of this periodical, it always reflected the accepted limits 
of the particular period and the then current Party line. After 1959 Political-Legal 
Research published few detailed discussions of contemporary legal subjects. Thus, 


many of the selections that appear below are from the 1958-1959 era. 
The presentation of seconde ines presen the most novel coniribution of 
Part II. Despite the availability of thousands of knowledgeable former residents of 


the People’s Republic, few social scientists and no lawyers took significant advantage 
of this opportunity to conduct extensive interviews concerning contemporary Chinese 
life until very recently, and virtually no interview data have been published. Only 
Robert Jay Lifton’s pioneering work Thought Reform and the Psychology of To- 
talism,® which presents and analyzes data from interviews with twenty-five Westerners 
who had been imprisoned in China and fifteen Chinese refugees, stands as an ex- 
ception. Yet, for the reasons stated in Part I, interviewing is an indispensable tool 
for the understanding of contemporary Chinese legal processes. At an early period 
of my research a man who had served as a trial court judge in mainland China 
from 1950 to 1954 wrote me: 












The following are some of my suggestions on the correct study of Communist 
Chinese law for your reference: 


Of course, you should collect the legal documents promulgated by the Com- 
munist Party as the main source of your research. However, I am convinced 
that this method will never enable you completely to understand the nature of 
Chinese Communist law. In addition, it will have a seriously dangerous influ- 
ence on the thought of your students. 


7. Tung Pi-wu, “Congratulations on the Founding of the Periodical Political-Legal 
Research,” CFYC, 1:1 (1954). 

8. Thought Reform and the Psychology of Totalism, A Study of “Brainwashing” in China 
(New York, 1961). 
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I recall that before the fall of the Chinese mainland young students with 
curiosity tried to understand the nature of the Communist Party from its docu- 
ments. As a result, many young people went over to the Communist side. In 
the early period of the Communist occupation of the mainland, capitalists, 
former political officials, landlords, and many other people of various strata were 
taken in by the Communist policies and decrees, such as New Democracy, the 
Common Program, the Land Reform Law, the Counterrevolutionary Act, and 
so forth. They returned to the mainland from various places where they had 
sought refuge, only to lose their property and their lives. Even to date, many 
young overseas Chinese are attracted by the brilliant documents published by 
the Communist Party. They do not realize that the published document is one 
thing, and practice is another. 

This is especially true for those legal scholars who live under social systems 
that are different from Communist China’s and whose methods of research 
are entirely different. In free countries the judiciary is independent, and every- 
one is required strictly to observe the express rules of law. This, however, is 


not the case in Communist China. Whend»was.teceivine my "specialjudicialtrain- 

ing, I was repeatedly told that in the execution of law, the interest of the vari- 
i » Any mechanical ap- 
plication of legal provisions will result in the error of dogmatism. After all, law 
is an instrument of political class struggle. Therefore, during each political 
movement These in- 
structions were the criteria on which court decisions were based, and they were 
by no means open to the public. Thus, in doing your research work, you 
should never accept at face value the published policies and statutory docu- 
ments. Instead, you ought to try to understand the essence of Communist law 
from living examples while studying the statutes and decrees published in each 
period. If you depart from this, it will not be possible to achieve anything. 






All the interviews that are interspersed in the following materials describe personal 
experiences of the informants. In many of these interviews professional participants 
in the administration of justice, such as public security officers, relate the details 
of cases that they handled. In many others, objects of the system, such as defendants, 
describe their own histories. Other interviews are the accounts of ordinary citizens 
who witnessed the events in question. Stories that informants were told by others, 
gossip, rumors, and similar matter are excluded. Most of the accounts presented 
below, which are a portion of those I have recorded, have been selected because 
they appear to be fairly representative of the ways in which Chinese law enforce- 
ment processes operate. In order not to reveal the identity of informants, in these 
accounts I have resorted to pseudonyms and have occasionally omitted identifying 
details. In other respects the information is presented virtually as I recorded it in 
the course of each interview.® 


9. For a more extended discussion of my methods and experiences interviewing in Hong 
Kong, see “Interviewing Chinese Refugees: Indispensable Aid to Legal Research on China,” 
Journal of Legal Education, 20.1:33 (October 1967). 


Chapter | The Ideology of the Criminal Law 


A. Traditional Conceptions 


B. Communist Ideology 


In hearing cases I am as good as anyone else, 









Analects! 





the period of our country’s transition to socialism the role of the criminal law 
in guaranteeing this transition is of major significance. We need a revolutionary 
legal system; we are not utopians. But in the construction of socialism in our 


country the criminal law only plays a supplementary role. Thesundertakings” 
of our country’s socialist economic and cultural construction are themselves 





in Our country. But in the countries of the exploiters, the system of exploita- 
tion which a small number of rulers strive to preserve is itself something that 
ceaselessly creates and produces crime. The contradictions between the ruling 
class of a small number of exploiter groups and the vast class of laboring 
masses who are ruled are irreconcilable and develop more sharply every day. 
In order to protect the interests of the minority exploiting class the rulers 
resort to violence. And the criminal law has become one of their principal 
measures for putting into effect this kind of violent rule. 

Lectures (September 1957)? 


What are the goals of the criminal law in contemporary China? How does the 
government of the People’s Republic of China seek to rationalize, legitimize, and 
limit the application of punishment? What do Chinese scholars mean when they 
say criminal law is a less “fundamental” method of social control in the PRC than 
in bourgeois countries? How do they explain the continuing need for punishment 
after the substantial completion in 1956 of “socialist reform” of the economy? Does 
the Chinese Communist leadership endorse Marx’s prediction of the eventual wither- 
ing away of the state, including the criminal law? The excerpts that appear in this 
chapter suggest answers to these questions and provide some insight into the ideo- 
logical setting of the criminal process. 


1. XII, 13; translated in Bodde, p. 384. 
pe ie! 8 
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"A. TRADITIONAL CONCEPTIONS: 


Before undertaking to survey the contemporary scene, we should know something 
about traditional Chinese conceptions of law. 


ITEM 1 


The following article, written by Professor Schwartz just prior to the advent of 
the antirightist movement, is an invaluable aid to consideration of problems of conti- 
nuity and change in the unfolding of the world’s oldest existing legal system.® 





[Benjami “On Attitudes toward Law in China,” in Milton Katz, Govern- 
ment under Law and the Individual (Washington, D.C., 1957), pp. 27-39] 


No attempt will be made in this paper to account for all attitudes toward law 
which can be met in the millennial history of China. Our attention will rather be 
focused on what might be called thefiiain@ineyoti@onfudian development: While 
the attitudes discussed are typical they are by no means universal and do not 
even represent the views of all those in Chinese history who have called them- 
selves Confucianist. The same holds true of our brief survey of the modern 
scene. 

What might be called the typical Confucian attitude revolves about a basic 
dichotomy — 

The importance of this dichotomy can hardly be exaggerated. Not only does it 
have extremely ancient roots but it is linked with certain central events in 
Chinese history. This historic association lends the antithesis a resonance it 
would not have if it were merely based on a conceptual distinction derived in 


abstracto. Li is associated with the great figure of Confucius himself while fa 
is associated with the harshly despotic Ch’in dynasty which united the Chinese 


world under the control of ageentralizedebureaueratiovempire in the third cen- 
tury B.C, 


Now we have available certain conventional English equivalents of these two 
terms. Li has been translated as “propriety” while fa has been translated as 
“law.” On the basis of these translations, one might assume that any discussion 
of law in China would revolve about the concept of fa. 

Unfortunately the actual situation is much more complex. The term /i em- 
braces a far richer range of meanings than anything encompassed by the pale 
word “propriety.” On the other hand, Western words such as “law,” “droit,” 
and “Recht” are freighted with enormous accumulations of meanings. Finally, 
the word in i 

e thus find that while some mean- 
ings of the word /i may overlap with some meanings of “law,” the meaning of 
the word fa is hardly coextensive with all the meanings attributed to the word 
“law.” 

Thus, instead of attempting to find single-word definitions of these terms, it 


3. For other stimulating studies, see Bodde, p. 375, and the works cited there in note 1. 
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would perhaps be better to attempt to describe in as brief a compass as possible 
(with all the risks of error involved) some of the major associations with them. 

In the background of the concep ere lurk certain assumptions which re- 
semble some of the assumptions underlying Western conceptions of natural law. 
One is the 
bOth"thewhumansandethemonhuman"worlde(raoy As far as human society is 
concerned, this tao is normative — it tells us what human society ought to be 


or what it “really” is in a Platonic sense. As in Western conceptions of natural 
law, we are constantly confronted with the problem of how actuality is related to 
the normative order. In the view of Confucius, his own period was marked 
by a tragic falling away of actuality from the tao. In the past — particularly 
during the early Chou dynasty — the tao had actually been realized in actuality. 
Thus in studying the institutions of the historic past one was, in effect, recover- 
ing the pattern of the fao. 

So far, we are strongly reminded of some of the basic assumptions underlying 
concepts of natural law in the West. However, when we come to examine more 
closely the concrete vision of this “natural” order. we immediately note a marked 
difference of focus. 










As in some modern 
schools of sociology, social role is the key term in the Confucian definition of 
| nots eo 


social structure: 
clude 


the structure of society is basically a network of relations of . 
persons)enacting,certainsocialitoles: Social roles do not merely place individuals “= {4 oc 


in certain social locations but also bear within themselves normative prescrip- ““ note 
ue 





tions of how people ought to act within these roles. The notion “father” does 
not refer to a social status but prescribes a certain pattern of right behavior. 


It is this, of course, which has led many to speak of the amportanee»ofspersonal 

inti a : Lyon , hi taal ; 

aE lati ; ing accord 

tomnorms"prescribedsbyssocialeroles: Later Confucianism reduces these relations 
to the “‘five relations’ — relations between father and child, husband and wife, 
elder and younger brother, ruler and subject, friend and friend (the latter ¢ (thos 
being the most “personal”). These categories are presumed to embrace all 
fundamental relationships. Actually the “ruler-subject” relationship involved a 
tremendous variety of patterns of behavior based on one’s position in an elabo- 
rate hierarchy. 

Now within this structure 











hey are the rules governing the behavior of the individual 
in his own social role and governing his behavior toward others in their social 
roles. Actually /i has a wider range of meaning. The character is derived from 
the name of an ancient sacrificial vessel and many of the prescriptions of [i 
involving sacrifices to ancestors and gods’ festive rites, etc. belong to the categor 
of religious ritual. This, indeed, may have been the original sense of the term. 





‘Smeény However, leaving aside the much debated question of Confucius’ religious 
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attitude, there can be no doubt that the purely human aspect of li has become 
of central importance with him even though the religious rites continue to form 
i an integral part of the wholgrder of tao. 










Confucian thought is marked by an extremely 
strong feeling for the antithesis between moral force or spiritual force and physical 


coercion. So strong is this feeling, that moralsforcesisepracticallyeequatedwiththe 
good while anvthing associated with the sanction of physical coercion is tainted 


<With"@Vil®Granet has gone so far as to maintain that moral force was regarded 
as a magical potency by the Chinese. A man in whom moral force has won the 
ascendancy will naturally live up to the ethical demands of his social role. He 
will submit to /i without hesitancy. Furthermore, the moral force which the 
noble man manifests in his behavior and in his attitudes acts as a radiating 
force, as it were, bringing others into its field of radiation. Hence the etre 


Furthermore, while the prevalence of li depends on the prevalence of this moral 
force, moral perfection of the individual can only manifest itself in outward 
behavior as /?. There are, to be sure, many schools of thought within Con- 
fucianism concerning the actual relationship between moral perfection in the 
individual and /i. Some maintain that Ji is merely a manifestation of the moral 
perfection of individuals. Others maintain that it is Ji itself which, through 
education, brings about the moral improvement of men. Others maintain that 
only the ancient sages possessed moral perfection innately, while mankind as a 
whole must acquire it through the training in Ji. In all cases, however, the moral 
force which works within men and the /i which manifests itself in external con- 


. duct are inseparable. 


Within the ideal Confucian order, the institution of government would play a 
qpeciliarly Testietediroley The good ruler and his ministers would, on the one 
hand, provide the people with an example of proper behavior according to li 
(it should be noted that many of the duties of li are confined to the ruling 
classes), and on the other hand would educate the people in Ji. Within the 
ideal system, the ruling class becomes a sort of focal point of this moral force. 
Presumably the foundation of such a state would rest wholly on moral force 
rather than on physical coercion. 
When we come to examine some of the concrete prescriptions which come 












There are points at which rules 
Id come under the heading of civil or 
rce, support of parents, burial responsi- 
e family, the status of concubines, etc. 


of li impinge upon matters which w 
private law in the West — marriage, di 
bilities, disposition of property within 








It is important to remember here that /i is not a body of rules designed to 
take care of every circumstance. Li is an instrument for training character, and 
nourishing moral force. In a society where /i prevails, unbridled self-interest is 
placed under effective control from within, as it were. Men may continue to 
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have individual interests, and these interests are legitimate up to a point; but 





‘resolved. Both sides will be ready to make concessions, to yield (jug), an 
the necessity for ditigationswillebetaveided! In such a society any highly explicit 


system of civil law would be unnecessary. 

It is at this point, by the way, that the Confucian conception of li becomes 
linked to the Confucian attitude toward the whole realm of what we call “indi- 
vidual rights.” Individuals have legitimate interests, to be sure, and in the good 
society these interests will be taken care of (in accordance with requirements 
of the individual’s social status). To surround these interests with an aura of 
sanctity and to call them “rights,” to elevate the defense of these individual 
interests to the plane of a moral virtue, 

The proper predisposition with regard to 
one’s interests is the predisposition to yield rather than the predisposition to 
insist. A man who has led a life conforming to Ji will know how to behave 
properly when his interests are involved. 

These, it seems to me, are some of the main characteristics of Ji and the 
question remains — are we here dealing with a variety of law? According to 
some Western definitions of law, the roles of li would definitely fall under the 
category of law. Stammler maintains that law includes any rule of conduct con- 
sidered to be inviolable, universal, and independent of the wishes of the indi- 
vidual, whether such rule is supported by political sanction or not. However, 
if /i is law, it is law within a restricted framework. Presumably, in most Western 
conceptions of law the primary focus is on human behavior in various given 
circumstances. The subjects of law are only of interest to the extent that they 
are involved in the legal action. In Ji the primary focus is on the relations of 
social roles, and the rules of conduct are significant because they are concerned 
with these relations. 

Now in discussing /i so far we have been describing the ideal social order. 
Both Confucius and his followers were only too acutely aware that actuality 
falls short of the ideal. 











and that there are whole periods 
when /i cannot be made to preyail. There is even the notion that in periods of 
deep economic distress the masses cannot be led by li. The economic distress 
itself, of course, is generally attributed to the ruling class’s failure to conform 
to the demands.of li. e li canne : 

Fa is enacted law designed to keep order by the 
appeal to the fear of punishment. It is thus based directly on the sanction of 
force. So closely i associated with punishment, that the word has become a 
. Fa thus represents the sanction of force in 
a very direct and literal sense and its first and primary meaning is penal law. 
Where /i is ineffective in maintaining public order, fa must take over. 






However, since Confucianism recognizes that there are always elements in 
human society which must be controlled by fa— that human reality almost 
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embodi is ele defect 
It is recognized as a 
necessity but deprecated. “If the people be led by laws,” states Confucius, “and 
uniformity sought to be given them by punishments, they will try to avoid 
punishments but have no sense of shame. If they be led by virtue and uniformity 
sought to be given them by Ji, they will have a sense of shame and, moreover, 
will become good.” Li and fa produce as it were their own corresponding psy- 
chologies. 
it cannot become a transmission belt for transmitting virtue to the 
people and the people will not be curbed by an inner moral force. Fa makes its 
appeal to the bare interest in avoiding pain. It works with a simple hedonistic 
pleasure-pain psychology. Not only does it lead men to think in terms of self- 
interest in avoiding punishment but #akes"themmlitigious*— makes them skilled 
in the ways of@fanipulatingdaws toysuittheiryowneinterestsy In a society domi- 
nated by fa, the people as a whole will all develop the peculiar talents of the 
shyster lawyer and the sense of shame will suffer. 

In one of the Confucian classics we find a fierce diatribe against a minister 
who has publicized a penal code (by having it engraved on bronze vessels). 
There is a double offense here — the heavy reliance on fa and its publicization. 
This act, it is contended, will inevitably lead to a litigious spirit on the part of 
the people. They will no longer look to their superiors for an example of moral 
behavior but “appeal to the letter of the text hoping that, by chance, they may 
succeed in their argumentation. . . . They will reject li and appeal to your 
text.” Here we note that the psychology which underlies the litigious spirit has 
nothing to do with the psychology which underlies Ji. There is another significant 
point made in this passage which reflects an important facet of the whole Con- 
fucian attitude toward law. “The ancient kings,” states our author, “deliberated 
on circumstances in deciding (concerning the punishment of crime).” The Con- 
fucian view that where men are guided by Ji, conflicts are easily resolved, has 
made it possible for for the unique- 
ness of every human situation i and 
a corresponding skepticism toward all attempts to subsume all possible circum- 
stances under certain generalized legal categories. As a result, the judge — whom 
we may presume to be a man guided by /i— will (within limits) simply think 
of the legal code as providing certain guidelines but in 










even base his judgment on some situation described in the classics rather than 
on the provisions of the code. Hence, as one Chinese author states, “it is the 
judgment and not the law which makes justice.” 

These, it seems to me, are some of the major characteristics of the Confucian 
concept of fa, as it developed in the centuries immediately following the Master’s 
death. However, as we know, the Confucian gospel by no means found im- 
mediate acceptance in the stormy period which followed his death. It is inter- 
esting to note, however, that many of the basic antitheses established by Con- 
fucianism (which undoubtedly rested on a much older substratum of thought) 
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furnish the frame of reference within which later thought operates. Thus in 
the ‘we have the emergence of a group of po- 
litical philosophers known as th or “Jegalists” in current Western 
literature. Their view of the nature of fa is strikingly similar to that of Confucius. 
Fa is penal law — directly based on the sanction by force. It presupposes that the 
people can be led only by an appeal to the pleasure-pain principle. However, 
not only do the legalists accept these definitions, but they frankly and boldly 

Ss soc Contemporary events 
led them to a radical disbelief in /i and moral force as ordering principles of 
society. 

However, their thought is not only eharacterized by a revaluation of fa but 
by what might be called its heavily statist orientation. Living in an environ- 
ment where great powers were contending for domination of the Chinese world, 
they offered themselves to the rulers of this world as experts in the science of 
power. By relying on fa, the ruler would be able to establish a Draconian order 


within his borders. However, this was not the final end. ee 


polit d dong ae 
possible ultimate victory in the international struggles of this period of “con- 
tending states.” Beyond their addiction to harsh penal law, the legalists thus 
became the advocates of what Max Weber would call the “rationalization” 
(within the limits of the period) of the social order from the point of view of 
enhancing the power of the state. They were advocates of the bureaucratic 
principle, of something like a conscript army, of sweeping economic reforms, 
etc. S. 2 


















State “@ 


We know, of course, that the Ch’in dynasty, which finally united the Chinese 
world during the third century B.C. into a centralized bureaucratic empire, actu- 
ally operated within the framework of a legalist philosophy. It not only estab- 
lished a harsh and detailed system of penal law but, by the very nature of 
bureaucratic government, brought about an enormous extension in what might 
be called administrative law. It also initiated all sorts of institutional changes by 
government enactment. 1 dhs 


While the dynasty was short-lived, this historic experience strongly conditioned 
the whole subsequent orthodox Confucian attitude toward (which, gi J 
ironically, must be translated as ‘ L 

force, oppressive d le | ; "te 


all these are the urthermore, all attempts 
to improve society by heavy reliance on 
enactment has also been 
sumably, the common denominator between this meaning of fa and its meaning 
as “penal law” are the facts that (1) the sanction of force lies behind both, (2) 
they both try to reform men “externally” by using incentives of reward and 
fear, (3) in both, the reliance on Ji is neglected. 

While the Ch’in dynasty disappeared, while Confucianism subsequently be- 
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came the official state philosophy, the basic structure of the centralized bureau- 
cratic state created by the Ch’in remained. To the extent that the Chinese state 
has had to rely on the machinery of compulsion and rules based on the sanction 
of force (and it has probably had to do so to the same extent as any other state) 
at it has relied on a machinery whose basic skeletal structure was created by the 
Ch’in legalists. 

Now, if we survey the immense period from the second century B.C. until 
the 1911 revolution, we find a considerable — albeit extremely slow — growth 
in the area of law. More and more detailed criminal codes make their appear- 
ance, culminating in the imposing Criminal Code of the late Ch’ing dynasty. 
There is a steady accumulation of rules governing government administration 
coinciding with the growing complexity of government. There is a slow evolution 


and we also 







have the emergence of 
Furthermore, while the official codes are thought of as criminal codes, they 
actually contain some categories which would fall under the heading of civil 
law in the West. Finally, we even find the 
(not lawyers). Almost invariably, however, such specialists occupy a lowly 
position in government both in rank and in prestige. 

In spite of this modest growth of law, however, the Confucianized environ- 
ment plays a decisive role both in shaping the direction of legal development 
and in inhibiting this development. We have what Professor Ch’ti T’ung-tsu 










heinous crimes against the 
t so that the realm of /i 









“five relations” receive particularl 
which is supposed to rest on th 










Furthermore, much of what can be called 
civil law in these codes involves matters which impinge closely on the realm 
of /i— laws of inheritance, marriage, disposition of property, etc. While such 
laws appear in the law books, the general assumption is that respectable people 
will be able to settle such matters outside of court. In other civil matters local 
custom plays a much more important role than enacted law. While custom does 
not enjoy the high moral standing of Ji, it is superior to fa. It is not enacted; 
it does not rest on the sanction of political force; and it is generall | 
with the spirit of li. On the whole, however 











and of an elabo- 
rate system of Tegal interpretation. It has inhibited the emergence of a class of 
lawyers and has, in general, kept alive the unfavorable attitude toward the 
whole realm of fa. 

When we turn to the modern scene, we find that the politically articulate 
classes in China are often extremely hostile to the typically Confucian attitudes 
on these matters. It is remarkable that both the Nationalist Government and 
the present Communist regime have both been committed to a reversal of the 
Confucian attitude toward fa chih (rule of law). The Nationalist Government 
not only proclaimed its devotion to fa chih but made great efforts with the 
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help of foreign advisors to frame a modern legal code. Here, as elsewhere, it was 
unable to implement its professed intentions to any great degree before 1949, 


but its professed intentions are undeniable. Contrary to the ofa hi of many, 


_ceives of this term. — 

In spite of this transvaluation of values in connection with the “rule of law,” 
however, it would be extremely dangerous to assume any automatic connection 
between the modern enthusiasm for fa chih and commitment to Western types 
of liberalism. 

_legalist conception of the function of law rather than to the whole series of as- 
sociations linked with the phrase “rule of law” in the Anglo-Saxon West. There 
have been many sincere liberals in China both in and outside of government who 
have indeed thought of fa chih in the sense of the Western “rule of law.” When 
one reads Chiang Kai-shek’s China’s Destiny, however, one finds that his primary 
association with fa chih is with the “respect for law’ as a method of inculcating 
discipline in the undisciplined Chinese masses — with law as a necessity in a 
modern industrialized and bureaucratized state. In order to bring China to the 
rank of a first-class power, China must become a modern state with a modern 
military, industrial, and administrative system. Such a system is inconceivable 
without fa chih — the rule of law. It is noteworthy that in the same chapter in 
which Chiang speaks of the “rule of law,” he — like Sun Yat-sen before him — 
deprecates the exaggerated insistence on the freedom of the individual. There 
is, to be sure, an entirely novel element here — the notion of the sovereignty of 


the people. the law, 
even though it rests on sa 












When we turn to the Communists, we must, of course, distinguish between 
the ultimate utopia and the Soviet Stalinist model of state. In the original con- 
ception of the ultimate Communist utopia, law, of course, would play as negligi- 
ble a role as in the ideal Confucian society. The social origins of crime would 
have disappeared and conflicts of interest would not arise. In the Stalinist model, 
however, contrary to popular impression, law must play a central role. The 
interest in law is not a post-Stalin phenomenon in the Soviet Union. Stalin him- 
self stated in 1936 that “we need the stability of law more than ever.” Here 
again, as with our Chinese legalists, law disciplines the people and makes them 
a pliable instrument for attaining the objectives of the state. Again, the machinery 
of modern industry, political administration, and military administration presup- 
poses the existence of an elaborate network of rules governing the people’s be- 
havior. The timid talk about legality in the post-Stalin period in the Soviet Union 
actually involves the hope that the respect for legality will be extended from 
those areas where it already enjoys enthusiastic state support to the realm of 
personal rights. 


i 
poe 
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The 
viet attitude. The regime i 
certain well-defined areas. 
women, freedom of marria 
On the whole, however, 


oward law is very similar here to the So- 
extremely interested in fostering respect for law in 
In certain narrowly prescribed areas — rights of 
— it even impinges on the realm of personal rights. 






eisqsocial welfare theresisestilisaystrongskinship, (probably not conscious) to the 


legalisteconceptionvofethesfunction*oflawedt should be noted that some of the 


ancient legalists also maintained that social welfare was the ultimate goal. 

All of this should lead us to a fresh look at some of our own unexamined 
assumptions concerning the “rule of law.” The experience of Western Europe, 
particularly of the Anglo-Saxon West, has tended to establish an immediate 
mental association between reverence for the sanctity of law, freedom of the 
individual, and legal limits on the power of government. Yet even in the West 
it is well to remind ourselves that the growth of Roman law in the late Middle 
Ages coincided with the emergence of the absolute states. It is also extremely 
interesting to note that Max Weber — a man formed in a German rather than 
an Anglo-Saxon environment — tended to link the growth in the “rationality” of 
law in the modern world with the necessities of the absolutist bureaucratic state 
on the one hand and with capitalism on the other. It should be immediately 
added that Weber does not associate capitalism with the freedom of the indi- 
vidual but with the growing bureaucratization of human society. 

It is undoubtedly true that a reverence for the sanctity of law is a necessary 
prerequisite for the emergence of a democratic state — that no such state is 
conceivable where such a reverence does not exist. It is probably also true that 
an absolute state which attempts to inculcate respect for legality within cerain 
prescribed limits is not creating a very firm basis for such a respect. On the 
other hand, it is important to note that something akin to the old Chinese legalist 
conception of the role of the law has not only existed in various times and places, 
but has actually found concrete implementation. 


When we turn to China, we find that there is yenyelittlesingherspastetraditions 


of thought, historic experience, or even in her contemporary experience which 





There are those who opti- 
mistically maintain that if the present Communist regime is able to establish 
a respect for legality in the areas where legality concerns the state, there will 
be a growing clamor for the extension of legality to other areas. Actually one 
might also argue the very opposite case. At the present time, there is a close 
association between the emphasis on legality and the attempt to control every 
aspect of individual life. It is possible that a revulsion against this control might 
carry with it a reversion to early antinomian attitudes. At any rate, it would be 
in China, the growing emphasis on the 





ertainly other factors must also intervene if this end 
is ever to be achieved. 
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"B, COMMUNIST IDEOLOGY. 


Before embarking on an excursion into the ideology of Chinese Communist 
criminal law, a preliminary word might be said about the dmportanceyofeideology* 
Although in legal affairs, as in other spheres of Chinese Communist activity, one 
may not be certain of the degree to which ideology influences the actual operation 
of the system, it seems clear that it has some substantial effect. Available documen- 
tation and extensive interviews indicate that the results reached by the legal system 
are certainly expressed in ideological terms. Indeed, this ideology provides legal 
cadres with the only vocabulary, concepts, and method of analysis that they know. 
It would be surprising if their daily study and repeated rationalization of conduct 
in terms of ideology did not. have an impact upon their future conduct. Moreover, 
administrators of the system of criminal justice have emphasized the practical im- 
portance of ideological clarification (see Item 8). The student of Chinese criminal 
law therefore ignores Chinese political-legal theory at his peril. 


ITEM 2 


The following excerpts are from a speech made by Mao Tse-tung on the eve of 
Communist assumption of power over the entire mainland of China on October 
1, 1949. These brief remarks provided a theoretical framework for the application 
of criminal punishment during the early years of Communist rule and continue to 
have major doctrinal significance. 


fed the People’s Democratic Dictatorship” (address in commemo- 
ration of the 28th anniversary of the CCP), JM/JP, July 1,4949]}" 


[T]he Western bourgeois civilization, the bourgeois democracy, and the plan for 
a bourgeois republic all went bankrupt in the minds of the Chinese people. Bour- 
geois democracy has given way to a people’s democracy under the leadership of 
the proletariat, and a bourgeois republic has given way to a people’s republic. A 
possibility has thus been created of attaining socialism and communism through 
the people’s republic, of attaining the elimination of classes and of attaining a 
harmonious world . . . The bourgeois republic has existed in foreign countries 
but it cannot exist in China because China is a country oppressed by imperial- 
ism. The only road [for China] is through a people’s republic under the leader- 
ship of the proletariat. 

[U]nder the leadership of the Chinese Communist Party, Chinese revolutionary 
theory and practice have made great forward strides, fundamentally changing 


the face of China. - to now, the Chinese people have had these stWo"major= 


This is to solidify the worker class, the peasant class, the petty bourgeoisie, and 


4. For recent studies of Chinese Communist ideology, see Franz Schurmann, Ideology 
and Organization in Communist China (Berkeley, Los Angeles, and London, 1966); Stuart 
R. Schram, The Political Thought of Mao Tse-tung (New York, Washington, D.C., and 
London, 1963); A. A. Cohen, The Communism of Mao Tse-tung (Chicago and London, 
1964). For the pre-1949 development of Maoist thought, see the landmark works: Benjamin 
Schwartz, Chinese Communism and the Rise of Mao (Cambridge, Mass., 1951); Conrad 
Brandt et al., 4 Documentary History of Chinese Communism (Cambridge, Mass., 1959). 
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the national bourgeoisie and to«@Hit®™thémmeintosaenationaleunifiedefront under 
the leadership of the worker class, and develop it into a state of the people's 
democratic dictatorship led by the worker class with the alliance of workers 
and peasants as its basis . . . 

“You are too provocative.” We are talking of dealing with domestic and 
foreign reactionaries, that is, imperialists and their running dogs, and not of 
dealing with any other people. With respect to these people [foreign and do- 
mestic reactionaries], the question of whether we are provocative does not 
arise. 


or not. i line between reactionaries and revolutionaries, 


by exposing the conspiracies and plots of the reactionaries, by arousing vigilance 
and attention among the revolutionaries and by raising our own morale while 
eliminating the awesomeness of the enemy — can the reactionaries be isolated, 
conquered, or replaced. In front of a wild beast you cannot show the slightest 
cowardice. We must learn from Wu Sung [one of the 108 heroes in the famous 
Chinese novel, All Men Are Brothers, who killed a tiger with his bare hands] 
on the Ching-yang ridge. To Wu Sung, the tiger on the Ching-yang ridge would 
eat people all the same whether they provoked it or not. You either kill the 
tiger or are eaten by it; it is one or the other. 





at is just what we are. The 
experience of several decades, amassed by the Chinese people, tells us to put 
the into effect. That is, it tells us to deprive 
reactionaries of the right to speak out and only to allow the people to have the 
right to speak out. 





: Under the 
leadership of the worker class and the Communist Party, these classes solidify 
to form their own state and elect their own government so as to put into effect 


a dictatorship over the «rtifitingedogs"6flimperialism==the"landlordectassyethe 


nd their hench- 
men representing these classes —to suppress them, permitting them only to 
behave properly and not to talk and act wildly. If they want to talk and act 
wildly they will be immediately repressed and will be given punitive restraints. 







. The right to vote 
only to the people and not to the reactionaries. These two aspects, 
democracy among the people and dictatorship over the reactionaries, combine 
to form the people’s democratic dictatorship. 

Why should it be done this way? Everybody clearly knows that if it were 
not this way, the revolution would fail, the people would meet with disaster, 
and the state would perish. 


‘DonieeyoulwaneHoliniMAstatewauthority% We went to, but we do not 
want to at present We@annonwantitoatipresentyW hy? Because imperialism still 
exists, GOMestioueactiGnaresSUINEXSHMind classes within the country still exist. 
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which refers 


mainly to no ee the country’s 
defense and thesprotection Of the people’s"interests, and with this as a condition, 


, under the leadership of the 
working class and the Communist Party, from an agricultural to an industrial 
country and from a new democratic society to a socialist and communist so- 
ciety, of eliminating classes and of realizing [a state of] harmony. The state ap- Plouss 
paratus such as the army, police, and courts consists of instruments by which Aas 
classes oppress classes. SE fT, opt’ 
M@nentiofloppressioneswislentmand mor benevelenty’ “You are not benevo- “°*" 
lent.” Just so. We decidedly will not apply a policy of benevolence to the 
reactionary acts of the reactionaries and reactionary classes. We only apply a 
policy of benevolence among the people, and not to the reactionary acts of the 
reactionaries and reactionary classes outside the people. 
[The function of] the people’s state is to protect the people. Only when 
there is the people’s state is it possible for the people to use democratic 
methods on a nationwide and all-round scale to educate and reform themselves, 
to free themselves from the influence of domestic and foreign reactionaries (this 
influence is at present still very great and will exist for a long time and cannot 
be eliminated quickly), nd ideologies acquired 
from the old society and not t0 let themselves walk the erroneous road pointed . 
out by the reactionaries, but to continue to advance and develop toward a has 12 
socialist and communist socie 
















i iey that is, are methods of (es 
. When the people break the law they should be , duc 
punished [other than by imprisonment or death], imprisoned, or given the 
death penalty. But these are individual situations, and they differ in principle 
from dictatorship over the reactionary class as a class. 


Obviously, Mao’s speech offered convenient justification for the organized terror 
that was to sweep the country as the regime destroyed the old order, consolidated 
its power, and began to reshape society by means of the land reform, suppression 
of counterrevolution, “three-anti” and “five-anti,” liquidation of counterrevolution, 
and other mass movements.® Since the principal targets of these movements were 
“reactionaries” rather than “people,” according to Mao’s doctrine there were no 
barriers to the application of violence to them. Note that Mao, who at that time 
had already had some twenty years of experience in governing “liberated areas,” 
gives short shrift to the ultimate Communist goal of the “withering away of the 
state” and emphasizes the need to strengthen the legal organs for the exercise of 
dictatorship over the reactionaries. 


1. What factors might have shaped this attitude? 
2. CRG? aaa atarainge 


b. Is he simply adhering to the Stalinist orthodoxy of the day? 
c. Did the situation confronting him allow any practical alternative? 


5. For valuable accounts of the first period of nationwide Communist rule, see A. Doak 
Barnett, Communist China: The Early Years, 1949-55 (New York, Washington, D.C., 
and London, 1964); Richard L. Walker, China Under Communism: The First Five Years 
(New Haven, 1955). 
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2. Why would a Communist revolutionary government want to use courts as well 


as en and army for the elimination of its opponents? 


a. “When the people... [are] punished [other than by imprisonment or 


death], imprisoned, or given the death penalty” — isethise*persuasion*and™notecos 
ercion”? 


b. Does he mean that methods of persuasion will be applied to the people as a 
class but not to the reactionaries as a class? 
c. What implications might this have for the conduct of the criminal process? 


e. Should the theory of one law for the reactionaries and another for the people 
be deemed Confucian or Communist? 
4. Does American criminal justice have an ideology? What are its sources? 


ITEM 3 


This initial selection from the Lectures suggests that the Chinese have adopted 
the standard Marxist explanation of the causes of crime. At the time the Lectures 
were first published, in September 1957, socialist reform of agriculture, industry, 
and commerce had been substantially completed only a short time. In subsequent 
years the Chinese have been sorely troubled by the intractability of the problem of 
crime, especially during the period of severe economic hardship in 1959-1961. Yet 
there is no evidence that the persistence of the problem has spurred them to discard 
orthodox formulas and to undertake serious inquiry into the causes of crime. It is 
interesting to note that, after almost half a century of struggling with crime, the 
Soviet Union has recently begun to recognize the need for research in criminology.® 

Also of interest in this item is the Chinese resort to the Soviet technique of dealing 
only in selected, relative percentages and not providing aggregated legal statistics. 


[eeeettares} September 1957), pp. 49-55] 


In his book, The German Ideology, Marx explained the essence of crime. He 
pointed out: “Just as with law, crime is also the struggle of the isolated indi- 
vidual against the relationship of domination. It, too, does not derive from 
the individual’s pure whimsy. Just the contrary, the conditions that give rise 
to crime are the same as the conditions that give rise to the current domi- 
nation.” * This explains that crime is conduct that opposes and undermines the 
interests of the ruling class. Crime did not exist before human society created 
the relationship of dominance between ruler and ruled. 

The primitive commune system was the first form developed by human so- 
ciety and also was the first stage in the development of human society. In this 
stage there were neither exploiters nor exploited, neither rulers nor ruled: 
“. . . all disputes and misunderstandings were settled collectively by the entire 
group of those who were concerned — the clan or tribe — or were settled be- 
tween the various clans; . . . in most instances, time-honored custom adjusted 






6. See, e.g., V. Kudryavtsev, “Pressing Problems of Soviet Criminology,” Sovetskaya 
Yustitsia, 20:6-9 (October 1965), translated in CDSP, 17.48:12-13 (Dec. 22, 1965). 

7. Complete Collection of Marx and Engels, first Russian edition, Book Four, p. 312 
(quoted in Vyshinsky, Questions on Theory of State and Law, Law Publishing House, 
1955, p. 25 [as in original text]. 
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everything.” § Crime as “the struggle of the isolated individual against the re- 


lationship of dominance” did not exist. Theseonecepteofscrimeswaseereated only” 
after the emergence of private property, the split of society into classes, and the — 
formationsofetherstate; This has already been thoroughly proved by the classic 


writings of Marxism-Leninism. 

Since the emergence of private property, the split of society into classes and 
the formation of the state, the slave system, the feudal system, and the capitalist 
ownership system have all been systems of exploitation built upon the basis 
of private property. Under these systems of exploitation the 
became the exploited. Their lives sank into a state 
were in this way as Lenin said in his book, 
State and Revolution: the exploitation of the masses and the extreme poverty 
into which their lives have sunk are the basic social causes of the excesses 
which violate the rules of common living.® 

It can be seen from this that the various systems of exploitation that are built 
upon the basis of private property are the social sources of crime. This explains 
why the phenomenon of crime has always existed throughout the long historical 
period of the various exploiting class societies. 

In modern capitalist countries the phenomenon of crime is increasing even 
more widely. This is something that is directly determined by the essence of the 
capitalist system, the nature of the capitalist economic base, and the system of 
class inequality. The basic law of modern capitalist development is [the means 
for] the cruel exploitation of the laboring people and the bankruptcy and poverty 
of the great majority of residents. Unemployment and poverty compel a portion 
of the laboring people who still do not understand their own class interests to 
commit crimes. Thus this also is determining the wide increase in crime in the 
various modern capitalist countries. 

Besides the decisive role played by economic causes in the ceaseless increase 
in crime, in modern capitalist countries, especially in America, the decadent 
morality of the ruling class, which is reflected in art, culture, and movies, is also 
involved. This kind of rottenness in the spirit of the people also plays a definite 
role in the ceaseless increase in crime. 

We can use the figures of crime occurring in America as an example of the 
wide increase in crime in the various modern capitalist countries. There were 
1,517,026 felony cases in America in 1940; 1,790,030 in 1950; and 2,036,510 
in 1952. In 1955, such cases increased to 2,264,450. 


It is just because the AMECEERTSRE Rai tr se sons at ai 
that bourgeois criminal law scholars always think of every possible method to 


cover up this fact when they discuss the causes of crime. They attempt to use 
various methods to prove that the causes of crime have no relation to the social 
and economic system. For example, one school attempts to prove that the com- 
mission of crime is an act of absolute free will not influenced by any outside 












8. Engels, Origin of the Family, Private Property and the State, People’s Publishing 
House, 1954, p. 92 [as in original text]. 
9. See Lenin, State and Revolution, Liberation House, 1949, pp. 114-115 [as in original 


text]. 
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phenomenon. One school attempts to prove that some people are seemingly 
born criminals, and therefore crime has absolutely nothing to do with the social 
and economic system. Another school attempts to prove that crime does not 
arise from contradictions of the class society as a whole, but is created by indi- 
vidually isolated social factors (such as the high price of food, and bad housing 
conditions). Very obviously, all these attempts themselves serve the purpose of 
bourgeois class interests; their aim is to make the masses of people abandon 
the class struggle; they vainly hope to make the capitalist system into a perma- 
nent, unchanging social system and to obstruct the development of society. 

It is only socialist legal theory guided by Marxism-Leninism that for the first 
time revealed the truth that the existence of the exploiting system is the source 
of crime. 

The facts of the more than seven years since the founding of the People’s 
Republic of China show that under the people’s democratic system, the funda- 
mental cause of crime — the system of private ownership of the instruments 
of production and the means of production— is gradually being eliminated. 
Our country’s cultural and educational undertakings have played a role in help- 
ing the people of our country establish the correct world outlook of dialectic 
materialism and in propagating lofty Communist ideology and morality. Thus, 


but it is 
also ceaselessly conducting a firm struggle on the ideological front with the 
remnants of capitalist and feudal ideologies which are one cause of the occur- 
rence of that phenomenon in our country. This explains that our country’s 
social system itself is not a cause of crime. The existence of the phenomenon of 
It is a historical phenome- 
non that cannot be completely eliminated for a fairly long period of time. 
Specifically, there are the following five causes: 

First, the existence of imperialism and of the remnants of the overthrown 
reactionary classes. Imperialism will certainly never idly watch the undertakings 
of socialist construction in our country. Domestically, the remnants of the over- 
thrown exploiting classes will certainly never desire their own death. Those 
SA , exploiting classes that are about to be eliminated will certainly never stop 

oe 








resisting. 

wae This objective situation shows that, since the founding of our country, we 
v a have dealt with an extremely complex and sharp class struggle. The aggressive 
“Ne group headed by America has never desired to give up its aggressive designs 
upon our country. Also, American imperialism is at present still illegally oc- 
we ‘\ cupying our territory, Taiwan, and supporting the reactionary group of Chiang 
Pe Kai-shek in a vain attempt to conduct a restoration [movement]. For this reason, 
wage they have continually used conspiratorial and contemptible methods to send 
oe their secret agents and spies to infiltrate the mainland and also to support 
a the remnant counterrevolutionary force in the conduct of counterrevolutionary 

4 sabotage activity. 
Second, the dregs of the old society, such as hooligans, swindlers, habitual rob- 
bers, and the enemy’s counterfeit [KMT] military, government, police and 
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military-police personnel who served [as such] for a long period and who have 
not gone through reform or are difficult to reform. They are still attempting to 
live a decadent, rotten, exploiting, and parasitic life, and continue to do evil 
and to conduct various kinds of criminal activities. In recent years our country 
has conducted a series of social reform movements. A great number of these 
dregs left over from the old society have, through education, reformed into new 
persons and now engage in labor and production. But we still have not attained 
the thorough reform and liquidation of this group. This is a problem that cer- 
tainly cannot be completely resolved within a short period of time. These dregs 
of society who have not been reformed or are difficult to reform, not only do 
wrong by sexually violating [women], swindling, stealing, and engaging in other 
such criminal acts, but they also entice some youths and juveniles into organizing 
groups of hooligans or thieves. Some of them even collaborate with counter- 
revolutionaries in the conduct of counterrevolutionary sabotage activity. 

Third, in the period of transition to a socialist society, the bourgeoisie still 
exists in our country. We know that “[a]s long as exploiting classes and ex- 
ploited classes exist in society, class struggle will continue to exist. But our 
country was originally a country oppressed by foreign imperialism. Because 
of this special historical condition of our country not only is there a struggle 
between the working class and the national bourgeoisie, but there also has been 
and still exists a relationship of alliance between them.” 1° 

As for [separate] elements of the Chinese bourgeoisie, their ideology is both 
progressive and backward. But the class itself has a common character, and 
this reflects the capitalist ideology of exploitation of hired labor. This ideology 
is manifested in sole pursuit of profit, speculation, and cunning; damaging public 
interests to benefit private interests; rottenness and decadence. This ideology is 
extraordinarily dangerous to the masses of people. In his Capital, Marx has a 
very vivid section describing the nature of the bourgeoisie. He said [quoted], 
“Like nature which abhors a vacuum, capital abhors making no profit or little 
profit. With proper profit, capital can be fearless. Ten percent [profit] can safe- 
guard the use of capital at any place; twenty percent can make it active; fifty 
percent can lead to positive audacity; 100 percent can make men disregard all 
men’s law; and 300 percent can make men disregard crime, even to the point 
of not caring about the risk of being hanged.” 1! Therefore, in recent years, 
although the bourgeoisie of our country is in the midst of being reformed and 
of being eliminated, the unlawful bourgeois elements still inherit and support 
the poisonous principal social class foundation left over by all the exploiters 
and reactionary rulers of the old society. In the past some unlawful elements 
among the bourgeoisie carried out the “five poisons” [the objects of the “five- 
anti” movement]. Later they also engaged in criminal acts of resisting socialist 
reform. Even after the elimination of the bourgeoisie, individual bourgeois ele- 
ments will still carry out definite criminal acts. 


10. Liu Shao-ch’i, “Report on the Draft Constitution of the People’s Republic of 


China” [as in original text]. 
11. Marx, Das Capital, People’s Publishing House, 1953, Book One, p. 961 [as in origi- 


nal text]. 
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As for the entire nation there still exists a certain number of producers of 
small commodities. Although they are in the midst of being reformed, they 
still accept the corrosive social foundation of the exploiting class ideology. 

Fourth, the remaining feudal and bourgeois ideologies still exist in the people’s 
consciousness. Their source is [to be found in the fact] that social consciousness 
lags behind existing development and is influenced by the foreign capitalist 
world. Thus this causes a few irresolute laboring people to behave in a way 
that undermines the people’s democratic legal order on certain problems. For 
example, the criminal acts of compelling arranged marriages and mistreating 
children and women are engaged in under the controlling influence of feudal 
ideology. The bourgeois ideology remaining in the people’s consciousness, such 
as selfishness and self-interest, may be manifested in theft, corruption, hooli- 
gan[like] acts, and criminal acts that are destructive of social order and public 
property. Because these bad ideologies and habits inherited from the old so- 
ciety cannot be liquidated within a short period of time, these criminal acts 
which originate from the feudal and bourgeois ideologies remaining in the 
people’s consciousness not only exist at present, but will be impossible to elimi- 
nate for a fairly long period. 

Fifth, old China suffered a long period of imperialistic, feudalistic, and 
bureaucratic exploitation and enslavement, and its economy and culture were 
both very backward. In the several years since the founding of the People’s Re- 
public of China, although there has been great change and rapid improvement, 
the level of productive force at our country’s present stage still cannot completely 
satisfy the needs of the people’s life. Therefore, this phenomenon of backward- 
ness and poverty cannot be completely changed within a short period of time. 
Because of the economic poverty and cultural backwardness left over from the 
old society, some people will oppose the interests of society with their indi- 
vidual interests, their motives being accumulation of wealth and egoism. Thus, 
this has made some people commit criminal acts, manifested mainly in crimes 
against property. 

The reasons [stated] above show that the occurrence of the phenomenon of 
crime is not a product of the people’s democratic system of our country but is 
SS. And it is just for this reason that it will 
Actually, because of the superiority of the people’s 
uae system of our country, and following the socialist undertakings of 
construction and socialist reform which have been victoriously conducted, cer- 
tain crimes have been greatly reduced. “On the basis of statistical materials of 
people’s courts in the great majority of districts of the entire country, criminal 
and civil cases of first instance heard in local people’s courts of the various 
levels in 1955 decreased four to five percent as compared to 1954.” “The cases 
of economic crimes of unlawful capitalists decreased more than sixty percent.” 1? 
Again, for example, criminal cases in Peking in 1956 decreased fifty-two percent 
in comparison with 1955. It can be expected that following the development 
of socialist construction and socialist reform in our country, the number of 





12. Tung Pi-wu, President of the [Supreme] Court, Speech given at the Third Meeting 
of the First Session of the National People’s Congress [as in original text]. 
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criminal cases will tend to be further reduced in the future. But this certainly 


does not mean that in a certain period and in a certain district, the phenomenon 
of an increase in some kinds of cases will not emerge. But such increase will be 
a temporary or a limited phenomenon. In view of the general tendency, the 
number of criminal cases will decrease. 


ITEM 4 


One cannot hope to understand any legal phenomenon in contemporary China 
without first ascertaining the precise period in which it occurred. In every country 
the resources of law enforcement are limited and must be largely allocated to the 


principal policy objectives of the society. However, ima country ‘thateproceeds: 
idly bedi seaguentamaupenes ae eer é r 


requiring commensurate reallocation of law enforcement resources. Item 4 elaborates 


the regime’s view of the criminal law as an instrument for implementing those 
objectives that enjoy highest priority during a given period. 


feetares (September 1957), p. 28] 


The criminal law of our country mainly attacks counterrevolutionary crimi- 
nals and criminals who murder, commit arson, steal, swindle, rape, and commit 
other crimes that seriously undermine social order and socialist construction. 
We must make it clear that the 














In order to realize this task, the form and the important points of the struggle 
and on the basis of 
the change and development in the political and economic situation. During 
the period of restoration of the national economy, the central tasks of the state 
were sternly to suppress counterrevolutionary activity, to consolidate the revo- 
lutionary order, and to restore the national economy. At that time, our country’s 
criminal law also met the needs of the movement to reform the land system, the 
resist America and aid Korea movement, the movement to suppress counter- 
revolution, the “three-anti’” and ‘“‘five-anti’” movements, the movement to re- 
organize the security of society, and all other social democratic reform move- 
ments, and it punished counterrevolutionary criminals and all other criminals 
in order to safeguard the smooth conduct of the work of restoring the national 
economy hen our country entered the period of planned eco- 
nomic construction, the general task of the state has been to realize socialist 
nd to establish socialism. Criminal law 
also closely evolves around and sefyes the task of this great struggle. Because a 
good social order and the full development of the activism of the citizenry are 
necessary conditions for guaranteeing the victory of our country’s economic 
construction, it therefore appears 











and all other 
criminals who endanger the social order, and strengthen the struggle against 
criminals who encroach upon the lawful interests of citizens. Since 1953, the 
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judicial organs of the various levels have paid attention to strengthening the 
struggle against these criminals. On the eve of the great social revolutionary 
high tide in 1955, the class struggle was extremely intense. Counterrevolutionary 
and other hostile elements took advantage of that opportunity to engage in wild 
sabotage activity. The struggle to liquidate counterrevolutionaries thus became 
one of the central tasks of the people throughout the country. Because of the 
correct leadership of the Party, this struggle won a decisive victory and safe- 
guarded the rapid development of the high socialist revolutionary tide. At 
present, a fundamental change in our country’s internal political situation has 
already occurred. The main task of the Party and of the people of the entire 
country at present is to concentrate our strength to transform the nation as 
quickly as possible from a backward agricultural country into an advanced 
industrial country. 













g We must 
further strengthen the people’s democratic Tegal system and consolidate the 
order of socialist construction. g 
All state organs and state 


the state so that the people’s 
" - 3e 15 





personnel must strictly observe the law 






From this it can be seen that because the state’s task of struggle changes, 
the central task and the form of struggle of the criminal law change accordingly. 


a. Does it mean that, for identiog conduct, a counterrevolutionary convicted 


in 1955 might receive a severe sentence and one convicted in 1956 a milder sentence? 

b. Does it mean that a defendant might enjoy a greater degree of procedural 
protection in a 1956 prosecution than in a 1955 prosecution? 

c. Might he be convicted in 1955 and not in 1956? 

d. Bearing in mind that in our country we have campaigns such as those against 
vandalism, theft, and jay-walking, how should similar questions be answered about 
our own system? 

2. Item 4 is also interesting because it reflects the Party line for the 1956-1957 
period that, to be successful, the criminal law must not only punish but must do so 
according to “a complete [set of] laws” that is “strictly observe[d]” in order to 
guarantee “the people’s democratic rights” and thereby reinforce their sense of 
security in the social order and their “activism” in production. By “the people,” do 
the authors mean everyone or only the nonreactionaries? 


ITEM 5 


The following excerpt ae to spell out the S6al8"for Which™h@l@HINese=strive 
(Beeetares\( September 1957), pp. 177, 180] 


We know that criminal punishment is only one coercive measure of the 
state, is only one instrument. In itself, it certainly has no “goals.” Therefore, 
the so-called goals of criminal punishment actually refer to the goals of people’s 


13. Resolution by the Eighth National Party Congress of the Chinese Communist Party 
on the Political Report [as in original text], 
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courts in applying punishment to criminals (called for simplicity the goals of 
punishment). 

On the basis of the above-mentioned tasks of people’s courts of our country, 
we believe that the applying punishment to criminals 
may be expressed [as follows]: 






Stating them separately, these are: 

(1) To punish and reform criminals so that they will not commit crimes 
again; 

(2) Through punishment of criminals, to warn unstable elements in society 
so that they do not walk the road of crime; 

(3) Through punishment of criminals, to educate the citizenry and also 
to inspire them to rise and to struggle against the various kinds of criminals. 


The above is an explanation relating to the three aspects comprising the 
goals of punishment in our country. From the standpoint of the theory of 
criminal law, the first aspect is called “special prevention,” and the second 
and third aspects are called “general prevention.” 












oth general and special prevention emerge simultaneously. 
sidedness in their methods of thinkin 





cannot u 
in 1951 had to be sentenced to death, while in 1956 another counterrevolutionary 
who committed the same serious crime could be sentenced to fifteen years 
of imprisonment; why, in a factory where production order was good and 
where few incidents occurred, a worker who on [one] occasion violated labor 
discipline and thereby caused the death of another worker, was given a suspended 
sentence of two years of imprisonment, while in another factory where incidents 
happened quite often and the same criminal act occurred, he should be sentenced 
to three years of imprisonment. The reasoning for this is that, when people’s 
courts apply punishment, besides the goal of special prevention, they also have 
[in mind] the goal of general prevention. 


1. The authors recognize that the stated goals may often be inconsistent with one 
another. What weight do they attach to each? 
a. Do their examples suggest that the aims of deterrence and education are 
always to be preferred to the aim of reform? 
b. Do these examples have nothing to do with reform but suggest the balancing 


of deterrence and education against asfourth;~unstated=egoalb=~thateof»satisfying»the 


In this respect consider the following comment on traditional Chinese law: “The 
mere existence of the law was intended to deter the commission of such [antisocial] 
acts, but once they occurred, the restoration of social harmony required that the 
law be used to exact retribution from their doer.” 14 


14. Bodde, p. 375. 


In our country’s punishments, dees picstion.asd- spall pentention 
ntimately assovinte W hen punishment is applied to criminals by people’s courts, 
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2. What other goals might be embraced within the ambiguously articulated first 
goal stated in Item 5? What about the often voiced call to “suppress” counterrevo- 
lutionaries and other major criminals? 

a. Is this designed to achieve merely what we commonly term “disablement,” 
that is, taking dangerous persons out of circulation in society? 

b. Is it designed to prevent recidivism through the imposition of harsh punish- 
ment? 

The material in subsequent chapters reveals a good deal about the priorities that 
are accorded to these goals in practice. 


ITEM 6 
This makes clear the 
e will see in later 


chapters that the authors’ plea did not go unheeded, although they undoubtedly 
neither anticipated nor desired the manner in which the regime responded. 


(eeHFES|(Seprember 1957), pp. 187-188] 
The main kinds of criminal punishmentappliedsby people's courtsyareuniform: 


But it has to be pointed out that, becausé%ourcountry’secriminalecodeshasmot, 
yetebeen»promulgatedthe various methods of punishment and problems eel et cae 
their application are not covered by uniform provisions of law. Thus, there 

For example: some punishments are 
the same in nature but differ in name (the death penalty is sometimes called 
capital punishment); some punishments are the same in name but differ in 
nature (the term of reform through labor service is sometimes as high as eight 
years, and actually is imprisonment for a fixed term; and sometimes reform 
through labor service is a punishment of a reformatory nature that does not 
deprive [the offender] of freedom). Also, the scope of application and the princi- 
ples of application of the various punishments are not completely consistent. 
This, of course, is a phenomenon in the process of the development of our 
revolutionary legal system that is difficult to avoid. But in order to meet the 
requirements of the state’s continual, daily strengthening of the people’s demo- 
cratic legal system, on the basis of a summary of our past experience, we should 
and correctly establish our country’s penal system. 

What kind of penal system should be established in the criminal code of our 
country? What punishments should be prescribed? How should these punish- 
ments be applied? And what should be the relations among the various methods 
f punishments? In this lecture, we will study these problems. 












tates that differ in nature thus have penal systems that differ in nature. We be- 
lieve that when we are establishing our country’s penal system, we must start out 
from the nature of our country and grasp the following principles: 

(1) On the basis of the situation of the class struggle of our country and 
the requirements of the struggle against crime, we should establish a penal 
system that fits the different crimes and that is coordinated, but one which 
has no duplications or contradictions. During the period of transition in our 
country the class struggle manifested very complex circumstances. At present, 
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although there is generally a downward trend in the number of crimes committed, 
the phenomenon of crime is still extraordinarily complex. Crimes differ in the 
degree to which they endanger society. There exist not only counterrevolutionary 
crimes that greatly endanger society and other serious crimes that endanger the 
interests of the state and people, but also very minor crimes such as minor bodily 


injuries that occur as a result of the disputes of daily life. In order to meet this” 


smany*kinds. Even though we need relatively severe punishments, we also need 
the various relatively light punishments. Of course, «hesvarioussmethods of 
punishment, from the lightest to the most severe, 





(supplementary punishments). Any punishment we establish should not be 
one that we can do without; it should not overlap other punishments and its 
boundaries should not be confusing. 


ITEM 7 


This is a long excerpt from a famous speech delivered by Chairman Mao Febru- 
ary 27, 1957. It provides the most up-to-date formulation of the theoretical frame- 
work for the application of punishment in China. This speech was originally de- 
livered to a closed session of the Supreme State Conference at a time when the 
Party was attempting to stimulate a genuine “blooming and contending” among 
intellectuals. It was not made public, however, until June 18, 1957, shortly after the 
“antirightist” movement had been launched, that is, when the Party had initiated a 
new era of rigorous control and repression. The published version of the speech 
is widely held to have altered the oral version substantially, not only by having 
“made certain additions,” as is conceded, but also by having made significant de- 
letions. 

It is difficult to overestimate the continuing impact of this speech, even though, 
as Mao indicates, it represents largely a restatement of a theme that he had been 
elaborating for a number of years. Because of Mao’s godlike status and the im- 
portance that the Chinese Communists attach to ideology, his chef d’ceuvre has af- 
fected every aspect of the criminal process. 


(MaoTseag) “Pobtems Relating to the Correct Handling of Contradictions Among 
the People” (address at the 11th enlarged meeting of the Supreme State Conference, 


Feb. 27, SP, FKHP, 5:1-4, 5-7, 8-9] 


I. Two Types of Contradictions Which Are Different in Nature 


The victories of the 
democratic revolution of the bourgeosie and of the socialist revolution, coupled 
with our accomplishments in socialist construction, have rapidly changed the 
face of old China. Now we see before us an even more beautiful future for the 
mother country. The days of national disunity and turmoil which the people 
detested have gone forever. Led by the worker class and the Communist Party, 
and united as one, our 600 million people are engaged in the great work of build- 
ing socialism. Unification of the country, unity of the people and of the various 
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nationality groups within the country — these are the basic guarantees for the 
certain victory of our undertakings 





To think that there were no more 
contradictions would be naive and would not accord with objective reality. 
We are confronted wit 










» These two 





types of 


In order to understand correctly these two different types of contradictions, we 
should first clarify what is meant by the people and what is meant by the 
enemy. The concept of the people has different meanings in different countries, 
and in different historical periods in each country. Take our country for example. 
During the Anti-Japanese War, all those classes, strata, and social groups which 
resisted Japan belonged to the category of the people, while the Japanese im- 
perialists, Chinese traitors, and the pro-Japanese parties were enemies of the 
people. During the War of Liberation, the United States imperialists and their 
running dogs —the bureaucratic bourgeoisie and the landlord class — and 
the Kuomintang reactionaries who represented these two classes, were the 
enemies of the people, while all other classes, strata, and social groups which 
opposed these enemies belonged to the category of the people. At this stage 
of building socialism, all classes, strata, and social groups which approve, 
support, and participate in the undertakings of socialist construction belong to 
the category of the people, while all those social forces and groups which 
resist the socialist revolution and are hostile to and try to undermine socialist 
construction, are enemies of the people. 











le those between the exploited class and the exploiter class 
also have, apart from their antagonistic aspect, a nonantagonistic aspect. Con- 
tradictions among the people have always existed. But their content differs in 
each period of the revolution and of the building of socialism. In the conditions 
existing in China today, what are called contradictions among the people include: 
contradictions among the worker class; contradictions among the peasant class; 
contradictions among the intellectuals; contradictions between the worker class 
and the peasant class; contradictions between the worker class and the peasant 
class on the one hand and the intellectuals on the other; contradictions between 
the worker class and other laboring people on the one hand and the national 
bourgeoisie on the other; contradictions among the national bourgeoisie; etc @urge 










hese include contradictions between the interests 
of the state and collective interests on the one hand and individual interests 
on the other; contradictions between democracy and centralism; contradictions 
between the leaders and the led; and contradictions between certain state per- 


sonnel, with their bureaucratic demeanor, and the masses - 
tradictions are also contradictions among the people. 
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In our country, the contradictions between the worker class and the national 
bourgeoisie belong to [the category of] contradictions among the people. The 
class struggle between the two belongs, generally, to [the category of] class 
struggle among the people. This is because of the dual nature of the national 
bourgeoisie in our country. During the period of the democratic revolution of 
the bourgeoisie, it had a revolutionary nature on the one side, and it also had 
a compromising nature on the other. During the period of the socialist revolu- 
tion, it exploited the worker class for the acquisition of profits on the one side, 
while it supported the Constitution and was willing to accept socialist reform 
on the other. The national bourgeoisie differs from the imperialists, the landlord 
class, and the bureaucratic bourgeoisie. Contradictions between exploiter and 
exploited, which exist between the national bourgeoisie and the worker class 
are antagonistic ones. But, in the concrete conditions in our countr antagonistic 
itradiction thesea ae 0. classes PER = rand ? 
En FFesanta seb iatin’ ‘ones and re 0) ed in a peaceful way. But if they 
are not properly handled, if the policy of uniting, criticizing, and educating 
the national bourgeoisie is not adopted or if the national bourgeoisie does not 
accept this policy of ours, then contradictions between the worker class and 
the national bourgeoisie can turn into contradictions between the enemy and us. 











Naturally, a 
problem between the enemy and us is also a kind of problem of right and 
wrong. For example, the problem as to who, ultimately, is right and who is 
wrong between domestic and foreign reactionaries — imperialism, feudalism, 
and bureaucratic capitalism — and us is also a problem of right and wrong, 
but it is different in nature from a problem of right and wrong among the people. 

Our country is a people’s democratic dictatorship, led by the worker class 
and based on the ? Its 
first function is to suppress the country’s rea¢tionary classes and parties and the 
exploiters who resist the socialist revolution, to suppress all those who undermine 
socialist construction; that is to say, icti 

For instance, to arrest certain counterrevolutionaries 
and convict them of crime, and for a period of time not to give the landlord class 
and the bureaucratic bourgeoisie the right to vote or the right to speak out 
freely — all this comes within the scope of dictatorship. In order to protect 
the social order and the interests of the vast [number of] people, it is also 
necessary to put dictatorship into effect over robbers, swindlers, murderer-arson- 
ists, hooligan groups, and all kinds of bad elements who seriously undermine 
social order. The second function of this dictatorship is to defend our country 
against subversive activity and possible aggression by the foreign enemy. When 
this kind of situation occurs, it is the task of this dictatorship to resolve the 
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external contradictions between the enemy and us. The aim of this dictatorship is 
to protect all the people so that they can labor in peace and build our country 
into a socialist country that has modern industry, modern agriculture, and 
modern science and culture. Who is to exercise the dictatorship? Naturall 

it must be the worker class and the people led by igs etitihliakigy 
The people cannot exercise dictatorship over 


emselves; nor can a part of the people oppress another part. dsawbreaking 


butithis»is»dift peenieninden ma ship to suppress tl ; 
* Democratic centralism is in effect among the people. Our Con- 
stitution prescribes that citizens of the People’s Republic of China have freedom 
of speech, of the press, of assembly, of association, of procession, of demonstra- 
tion, of religious belief, and so on. Our Constitution also prescribes that state 
wae organs put democratic centralism into effect and must rely on the masses 
eh bo of people and that the personnel of state organs must serve the people. Our 
socialist democracy is the broadest of democracies and cannot be found in any 
bourgeois country. Our dictatorship is known as the people’s democratic dictator- 
ship, led by the worker class and based on the worker-peasant alliance. 
This indicates that the democratic system is in effect among the people, while 
the worker class, uniting with all people who have the rights of citizens, pre- 
eminently the peasants, puts dictatorship into effect over the reactionary classes 
and parties and those who resist socialist reform and socialist construction. 
Having the rights of citizens means having freedom and democratic rights 
in a political sense. 
But this freedom is freedom under leadership and this democracy is democracy 
under centralized guidance, not anarchy. Anarchy does not conform to the 
interests or wishes of the people. 
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Any attempt to use administrative orders 
, ‘ or coercive methods to resolve ideological problems or problems involving 
right and wrong will not only be ineffective, it will also be harmful. We cannot 
eliminate religion by administrative orders; 
: We cannot compel people to give up idealism, and we 
ism. In resolving all problems of an 
volving disputes among the people, we can 
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ideological nature or problems 
only use democratic methods, I 
and persuasion-education, and we cannot use coercive, oppressive methods. In 
order effectively to engage in production and study and in order to live ordered 
lives, the people request their government and the leaders of production and 
of cultural and educational organs to issue various kinds of appropriate ad- 
ministrative orders of a coercive nature. It is common sense knowledge that 
there is no way of maintaining social order without administrative orders of 
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this kind. This [the method of using administrative orders] and the method of 


using persuasion-education to resolve contradictions among the people comple- 
ment each other. 


reliance on 
In 1942, we worked out the formul to describe < Kaa 
this democratic method of resolving contradi e people. To 
elaborate, this means to start off with a desire for unity and to resolve con- 
tradictions through criticism or struggle so as to achieve a new unity on a new 
basis. According to our experience this is a proper method of resolving con- 
tradictions among the people. In 1942 we used this method to resolve contradic- 
tions within the Communist Party, namely, contradictions between the dogmatists 
and the rank-and-file Party members, between dogmatist ideology and Marxist E heft 
ideology. Previously, in intra-Party struggles, the “left” dogmatists used the y lessess 
method of “ruthless struggle and merciless attack.” This method was wrong. ~ CU the 
In criticizing “left” dogmatism, we did not adopt this old method, but rather } fs 
we adopted a new one which started out from a desire for unity, distinguished —— 
clearly between right and wrong through criticism or struggle, and achieved a 
new unity on a new basis. This was the method used in the “rectification 
[movement]” of 1942. After a few years, in 1945, when the Chinese Communist 
Party convened its Seventh National Congress, unity was really achieved through- 
out the Party, and a great victory of the people’s revolution was won. It is first 
necessary to start out from a desire for unity. Without this subjective desire 
Would 

not this then be the same as “ruthless struggle and merciless attack”? Would 
there be any Party unity left? It was in this experience that we found the formula: 
“unity-criticism-unity,” that is, punishment of the past in order to have caution 
in the future, and treatment of the illness in order to save the patient. We 
extended this method beyond our Party. It was used very successfully in the 
various bases of Japanese resistance to deal with relations between the leader- 
ship and the masses, between the army and civilians, between officers and 
[ordinary] soldiers, between different units of the army, and between different 
groups of cadres. It can be traced back to still earlier times in the history of _ 
our Party. We began to build our revolutionary army and bases in the south pay 


in 1927 and ever since then Saino ( 
«between the Partysandethewmassesssbetween the army and civilians, between 
officers and [ordinary] soldiers, and to deal with other relations among the ve 
people. But, during the period of resistance to Japan, we established this 
method on a foundation of even greater awareness. After the liberation of the 
entire country, we used this method — “unity-criticism-unity” — in our relations 
with other democratic parties and with industrial and commercial circles. Now, 
our task is to continue to extend and make still better use of this method among 
all the people; we request all our factories, cooperatives, stores, schools, [govern- 
ment] organs, organizations, in a word, all the 600 million of our people, to 
use it in resolving contradictions among themselves. 
. We have already spoken on this problem of using democratic methods 







administrative orders alone will not work in 
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to resolve contradictions among the people many times in the past, and in 
our work we have, fundamentally, acted in this way. Many cadres and many 
people have a practical understanding of the problem. Why then do some people 
now feel that this is a new problem? The reason is that, in the past, the struggle 
between domestic and foreign enemies and us was very sharp, and there was 
not so much attention paid to contradictions among the people as there is 
now. 


e admit that it is some- 


times easy to confuse them. We had instances of such confusion in our past 
work. In the work of liquidating counterrevolutionaries, good people were 
mistaken for bad. Such things have happened before, and still happen today. We 
have been able to keep our mistakes within bounds because it has been our 
policy to prescribe that there must be a clear distinction between the enemy and 
us and to prescribe that mistakes should be rectified. 

Marxist philosophy holds that the law of the unity of opposites is a funda- 
mental law of the universe. This law exists everywhere, in the natural world, 
in human society, and in people’s thinking. Opposites in contradiction unite 
as well as struggle with each other, and thus impel things to move and change. 
Contradictions exist everywhere, but as things differ in nature, so do con- 
tradictions. In any given thing, the unity of opposites is conditional, temporary, 
and transitory, and hence relative; struggle between opposites is on the other 
hand, absolute. Lenin gave a very clear exposition of this law. In our country, 
the number of people wh erstand it is gradually increasing. But for many 
s one thing, and its application in observing and 
dealing with problems ite another. Many people do not dare to admit 
publicly that contradictions still exist among the people in our country. But these 
contradictions are just what impel our society's forward development. Many 
people refuse to admit that contradictions still exist in a socialist society, with 
the result that when confronted with contradictions in society they withdraw and 
take a passive position, They do not understand that socialist society grows more 
united and consolidated precisely through the ceaseless process of correctly han- 
dling and resolving contradictions. For this reason, we need to explain things 
to our people, first of all to our cadres, to help them understand contradictions 
in a socialist society and what methods to adopt to handle such contradictions 
correctly. 







1. Does the above elucidation of the concept of “the people” and “the enemy” 

clarify its meaning? 

a. What if A is a poor peasant who out of hunger steals a day’s rice ration 
from the public granary — is this a contradiction among the people? 

b. What if A is a former rich peasant? 

c. What if B is a worker who picks a fight with and kills C, a coworker, 
over C’s attentions to B’s wife — is dictatorship likely to be exercised over him on 
the ground that he is a murderer? 
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d. Or is he one of the “[l]Jawbreaking elements among the people [who] will 
also be subjected to punitive legal restraints”? 
e. What if C is not a worker but a “bureaucratic capitalist”? 
f. What if B is a “bureaucrat-capitalist” and C a worker? 
2. What difference is the classification likely to make anyhow? Might it determine: 
a. Whether or not a prosecution will be initiated? 
b. What procedure might be applied? 
c. What punishment might be assessed? 
3. According to Mao, who should make the classification and at what point? 


ITEM 8 






essay was the first of a series that appeared in 
part of 1958 on the problem 





. The series is of interest not only because of the 
content and the understandable diversity of the views expressed, but also because 
the authors are practical men of affairs who served as judges and professional ad- 
ministrators of the legal system prior to undertaking study and research at the 
principal school for training government cadres in law. 


[“Are All Crimes To Be Counted as Contradictions Between the Enemy and Us? 
Are They All To Be Regarded as Objects of Dictatorship?’ CFYC, 3:73-76 
(1958)] 


Editor’s Note: Are all crimes to be counted as contradictions between the enemy 
and us; are they all to be regarded as objects of dictatorship? This is at present 
still a debated question among some comrades in political-legal circles. 

On the basis of our understanding of the circumstances, when the students 
of the research class of the Central Political-Legal Cadres’ School debated this 


question there were generally threesdifferentopimions among them. One believed 


that if it [an act] constitutes a,eni and if a sentence has been imposed, then 
it is Aifeparemtiniansied ccanntnonanainnandnnse 20 an object of 


dictatorship. Another believed that a crime for which a sentence has been 
imposed is not necessarily a contradiction between the enemy and us and 


an object of dictatorship, but [the 
category of] . Still another believed that one 


@ 


@ 


who commits a crime and is sentenced is always an object of dictatorship, but (2 
such a case does not necessarily involve a contradiction between the enemy 


and us. 

As a beginning for the discussion of this question we are publishing the 
speeches made at the debate meeting by three comrades, Teng P’ing, Yii T’ich- 
min, and Kao Ming-yii. Naturally, these are not their final opinions, and even 
less are they the conclusions of the school’s research class. We hope that the 
comrades will link them to actual political-legal work and examine and study 
them on the basis of the principles in which Chairman Mao instructed us in the 
essay, “Problems Relating to the Correct Handling of Contradictions Among 
the People.” 
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Lawbreaking Elements Among the People Definitely Cannot All Be Treated 
as Objects of Dictatorship, by ormerly deputy director of the 
department of justice, Hopei province 





When the people break the law and are placed under punitive legal restraints, 
do they all become objects of dictatorship, and are all such cases in the nature 
of contradictions between the enemy and us? Comrades engaged in the people’s 
judicial work have different understandings with respect to this question. I be- 
lieve that of those lawbreaking elements among the people who are sentenced, 
some are involved in problems concerning the enemy and us and should be 


objects of dictatorship. But thesmajority=belongeto{thewcategory Of] "those 


who commit ordinary crimes among the people, and sentencing them is puni- 
ivel ratihter thet ncemred ; ' meted hipseil 


Chairman Mao, 
in his article “On the People’s Democratic Dictatorship” has said it this way: 
“When the people break the law, they should be punished [other than by im- 
prisonment or death], imprisoned, or given the death penalty. But these are in- 
dividual situations, and they differ in principle from dictatorship over the 
reactionary class as a class.” In his article “Problems Relating to the Correct 
Handling of Contradictions Among the People,’ Chairman Mao again said, 
“Lawbreaking elements among the people should also be subjected to punitive le- 
gal restraints, but this is different in principle from using dictatorship to suppress 
the enemies of the people.” On the basis of the principles in Chairman Mao’s in- 
structions, we should specifically study why punitive restraint according to law of 
lawbreaking elements among the people is different from [imposition of] dictator- 
ship over the enemy. 

First, we should clarify the question of who exercises the dictatorship and 
over whom it is exercised. In the present stage of revolution in our country, we 
have put into effect the people’s democratic dictatorship. It is in substance 
a proletarian dictatorship, and the organs of state power (such as the army, 
the public security organs, the courts, and the procuracy) are instruments of 
the dictatorship. Class enemies and counterrevolutionaries are the main objects 
of the dictatorship. In order to maintain order in socialist construction so that 
the laboring people may peacefully labor, dictatorship must also be enforced 
against all kinds of bad elements. They are also our enemies. As for the people, 
“[t]he system of dictatorship does not apply among the people. The people 
cannot exercise dictatorship over themselves; nor can a part of the people 
oppress another part.” 1° This is a premise which cannot be forgotten in the 
consideration of whether someone is to be treated as an object of dictatorship. 
This being so, it is necessary to distinguish who are the people and who are 
the enemies. 

‘In the present stage, during the 
period of building socialism, all classes, strata and social groups which approve, 
support and participate in the undertaking of socialist construction belong to the 


15. Mao Tse-tung, “Problems Relating to the Correct Handling of Contradictions Among 
the People” [as in original text]. 
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category of the people. All-social-forces-and.groups-which-resist-the-socialist 


> 

> pe —-_ bad » They are hooligans, hoodlums, 
thieves, murderers, va al swindlers, and chose who commit crimes of corrup- 
tion, : abeorder"in the cities and in 
the country, and [other] ‘cri als ti sncloteninse public order and seriously 
violate the law and disrupt discipline. Some comrades do not oppose this 
concept. But they believe that when the people break the law and are sentenced, 
they become bad elements and are no longer people. According to their view, the 
people do not break the law. Such an understanding and view are, of course, 
not correct. When Chairman Mao and other leaders of our Party refer to bad 
elements, they always list a number of criminals under this concept, and though 
some leaders list more [categories] on the basis of given circumstances in given 
districts, nobod: ‘ 
ments. What does this mean? It means that there is a difference between ordinary 
criminals among the people and bad elements. Therefore, it would be a serious 
error if, in adjudication work, we did not recognize ordinary criminals among 
the people but indiscriminately called them bad elements and treated them 
as objects of dictatorship. 

In the second place, let us again study the questions why enemies and bad 
elements who commit crimes must be objects of dictatorship (of course, these 
elements are also objects of dictatorship when they [commit acts which] do 
not amount to crimes), and why ordinary criminals among the people are not 
objects of dictatorship. This is mainly because their crimes are different in 
nature. How are they different and of what do the differences consist? 










246 ~~ 


Let us first talk of the situation in which the enemy commits crimes. They * 


commit counterrevolutionary crimes, such acts as subversion of the state regime, 
armed rioting, murder of people involved in the revolution, and state personnel, 
organization of secret agents and spies, theft of state military and political 
secrets and intelligence, spreading poison, arson, and [setting off] explosions. 
Those who commit these types of crimes all come from the enemy classes, or they 
are insurrectionists who have been bought over by enemy classes or foreign 
imperialists. Their crimes are organized, planned, and have a goal. Once the 
criminal act of a counterrevolutionary is realized, it will cause a certain degree 
of loss to the undertakings of socialist construction in one place or in one section. 
Whether the results of the sabotage are great or small, the goal is always the 
attempt to overthrow the state regime led by the worker class, the futile 
attempt to restore the rule of the landlords and the bourgeoisie. It is very 
apparent that these types of crimes are in conflict with the basic interests of 
the working class and the whole people and involve the question of life or 
death. Therefore, we must put dictatorship into effect against those who commit 
these types of crimes. To do otherwise would be to commit an error of principle. 

Let us next talk of the situation in which bad elements commit crimes. The 
crimes they commit seriously undermine the order of socialist construction or 


16. Mao Tse-tung, “Problems Relating to the Correct Handling of Contradictions Among 
the People” [as in original text]. 
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infringe the socialist system of ownership. For example, some make a profession 
of stealing and regularly steal the property of the state and the people. Some 
masquerade as state personnel and swindle people everywhere. Some regularly 
gather together to fight, destroying public order and creating havoc. Some are 
full-fledged hooligans and rape women. Some openly rob and commit deadly acts 
of robbery on the roads and other such crimes. Some of these bad eggs are 
elements of enemy classes. Others are the dregs remaining from the old society. 
Their crimes are also planned and have a goal; moreover, they are committed 
regularly and consistently. The crimes of these bad elements often upset the 
social order in a given place for a given period and create uneasiness in the 
people. These crimes play the role of coordinating directly with counterrevolu- 
tionary sabotage, and are often utilized by counterrevolutionaries. In order to 
consolidate the social order, to protect the interests of the public, and to enable 
the people to labor peacefully, dictatorship over elements that commit this 
type of crime must be put into effect. 
What, then, are the situations in which crimes are committed by ordinary 
criminals from among the people? 
For example, a nurse who was looking after a 
child was derelict in her duty, and the child fell in the water and drowned. A 
cadre who was leading civilian workers in the maintenance of a dike left his 
position without authority, and as a result the dike was breached, and a large 
area of cropland was inundated. For another example, there is the crime of 
inflicting bodily injury, such as when one party was injured as a result of being 
beaten up in a “fighteoceasionedeby*awquarrely There are also the crimes of 
bigamy, @nistgeatinent, interfering with the freedom of marriage of others, 
and crimes arising from traffic and transportation incidents 
that cause serious consequences, and so forth. Most of the c ces arisin 
from these crimes infringe individual interests or 


or certain policies, laws, or decrees of the state. Although constitute a 






. Especially from the point of view of the lawbreaker himself, he does 
; and there 
is no question of life or death. Moreover, most of these crimes are individual 
situations which occur on [one] occasion, and many are of a negligent nature. 
Obviously, such crimes among the people are completely different in nature 
from the crimes of the enemies and bad elements. Having made clear the nature 
of the problem, we may study further the task and goal of the proletarian 
dictatorship. Chairman Mao said that the task of dictatorship is to resolve 
contradictions between the enemy and us both inside and outside the country, 
and that the goal of dictatorship is to defend the peaceful labor of all the people 
so as to build our country into a socialist state with modern industry, modern 
agriculture, and modern science and culture. Since life or death contradictions 
between the enemy and us do not exist between lawbreaking elements among 
the people and the worker class, and since lawbreaking elements among the 
people are not the principal underminers of the order of socialist construction, 
when they have broken the law, 
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cording to law. Why is it necessary to treat them as objects of dictatorship? 
Is this not extending the scope [of the definition] of the enemy? What is the 
purpose of forcefully putting dictatorship into effect over them? Obviously there 
is no reason for it. The purpose of our differentiating between the nature of 
crimes here is to distinguish between the enemy and us in the adjudication of 
cases, and it is not to impose punitive restraints on people who commit crimes. 

In order to make the nature of the problem somewhat clearer, let us list a 
few cases aceon 

(1) A certain girl, A, had been at loggerheads with another girl, a neighbor, B. 
One day, A could not find her stool (it was actually not lost) and suspected that 
B had stolen it. She cursed B indirectly. B came to her house and questioned 
her about whom she was cursing. This made A even more suspicious, and 
she cursed B by name. B cursed back, and the two began to fight. A knocked 
B over with one butt of her head. B, being weak, could not get up, and A 
continued to hit and kick her. B was injured as a result of the beating. After 
B made a complaint, the court sentenced A to imprisonment for several months. 

[In another case] in a certain city there was a gang of persons without proper 
employment. They regularly went to public amusement places, acted indecently 
with women, and insulted and cursed the masses. When they met resistance, 
they joined together to beat up those who resisted and then dispersed. As a 
result, women did not dare to go to public amusement places. When this gang 
went to see movies, they did not buy tickets. When the ticket seller refused 
them [admission], they beat him up and smashed the tables, chairs, and stools. 
The leaders were sentenced to criminal punishment after they were arrested by 
the city. 

Both these cases appear to be cases of the unlawful beating up of others. But 
if we analyze the facts of the cases in detail and compare them, it is not difficult 
to see that they are completely different in nature. The former was a case of 
breaking the law on [one] occasion as a result of a quarrel; the latter was a case 
of habitual conduct. The former only caused damage to an individual; the latter 
endangered social order and resulted in unrest among the masses. Thus we may 
come to the following conclusion: the former involved a lawbreaker from 
among the people for whom punitive restraint according to law is necessary but 
who cannot be regarded as an object of dictatorship. The latter involved hooli- 
gans, and they are objects of dictatorship. 

(2) Some civilian workers who were repairing a dike were eating. A and 
B, seated opposite each other, were jesting with each other. A stood up, grabbed 
some dirt and put it into B’s rice bowl. B then gave A a kick and accidentally 
kicked him in the testicles, which led to the latter’s death. This was accidental 
homicide for which there must be conviction. But this negligent causing of a 
crime on [one] occasion is completely different from the counterrevolutionary 
murders and rape-murders which we often see. So the case of B can only be 
treated as that of a crime committed by [one of] the people. B absolutely cannot 
be handled as a bad element and treated as an object of dictatorship. 

Does this mean that so long as one is from among the people, no matter what 
crime he commits, he cannot be made an object of dictatorship? Of course not. 
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orig 1 history of the ¢ . Even if one is a laboring person, if 
because he has been bought over and utilized by the enemy or for other reasons 
he commits a crime of sabotage with a counterrevolutionary purpose, or if he has 
been corroded by bourgeois ideology and has degenerated into a person who 
: habitually steals and robs, then such a person has changed in nature, betrayed the 
@. \~ people, and become a counterrevolutionary or bad element, and naturally he 
< is an object of dictatorship. When handling cases, if the question of whether 
je jo" or not he [the criminal] is an object of dictatorship is considered only from the 
4” aspect of origin and [class] status, and the nature of the facts of the case is not 
investigated, then this is the theory of [taking into account class] status alone 
and is equally wrong. 





then, is the difference between dictatorship-and nondictatorship? Of course, there 


is a difference. The crimes of the people and those of the enemy and the bad 
elements are different, and this has determined our different treatment, a dif- 
ference which is expressed in several ways. For example, in cases in which 
the consequences of a crime committed by a counterrevolutionary and a crime 


wh 3? committed by a laboring person are approximately the same, it is because the 
ts 4 crimes are different in nature that the counterrevolutionary is more severely 
gw punished than the laboring person. As for a landlord class element, even if he 
Xs has not violated the state’s criminal law, he does not have the right to vote for 
Re a given period. As for counterrevolutionary and bad elements, even if the circum- 
we stances of their lawbreaking are minor and it is not necessary to sentence them 


(en to imprisonment, they may still be sentenced to deprivation of their political 
goer wo rights for a number of years. If their crimes are sufficient to sentence them to 
imprisonment, when they are so sentenced they may in addition be deprived 

th Ne of their political rights for a number of years. Sentencing these elements plays 
pe a role in suppressing them. As for the people, if their lawbreaking acts do not 
constitute acts for which they can be sentenced, they can only be given criticism- 
education or other sanctions that are prescribed by administrative laws, but they 

~ definitely cannot be given the punishment of deprivation of political rights. If 
their acts constitute crimes, but not counterrevolutionary crimes or the type of 
crime committed by bad elements, when they are sentenced they cannot in 
addition be deprived of their political rights. Punitively restraining lawbreaking 
elements among the people, in accordance with law, is “punishment for the past 

in order to have caution in the future” and is not ression. Therefore, such 








The handling according to law of lawbreaki ments among the people 
emerged as a supplementary educational measure. All of these [the above] 
are legal differences and political differences. 

Some comrades classify cases as follows: those in which there is a sentence 
are cases of contradictions between the enemy and us; and those in which there 
is a violation of the Security Administration Punishment Act are cases of 


IDEOLOGY OF THE CRIMINAL LAW) 95 


contradictions among the people. This method of understanding the problem 
is terribly mistaken, because contradictions are things that exist objectively 
and have their own concrete conditions and characteristics, and these concrete 
conditions and characteristics determine their nature. In the process of resolving 
contradictions, a person can only make a is of their concrete 
circumstances and thereby find out thei aracteristics and understand their 
nature. 










He definitely cannot decide the nature 
of the contradictions through [looking at] the measures and methods for resolving 
them. It is also this way in handling cases. If we want to ascertain what the 
nature of a case is, we must, in the process of handling it, make a concrete analysis 
of the entire process of the case, the various elements of which it is composed, 
the motive, purpose, and methods of the criminal, the circumstances of his 
origin and history, the consequences of the crime and the other concrete circum- 
stances, and from the analysis find the special characteristics of the case in order 
to distinguish what the nature of the case is. In order to prevent bias we should 
also listen attentively to the opinions of the masses. Only in this way can we 
reach a relatively correct conclusion about the nature of a case. Some people 
say that when the people break the law, cases in which they are sentenced to 
death are cases of contradictions between the enemy and us. Not discussing for 
the moment how many lawbreaking elements among the people should be 
sentenced to death, but just from the point of view of the method of under- 
standing the problem, this view is equally mistaken, because what determines 
the nature of a case is its own concrete facts and not our written judgment. 
On the contrary, the judgment as to what kind of punitive legal restraint and 







on the basis 
of the nature of the facts of a case, the degree [of seriousness] of the crime, 
the degree of responsibility, the criminal’s demonstration of repentance and 
reform, and other concrete circumstances. Therefore, that method which does 
not start out from a concrete analysis of the facts of a case but rather uses 
the criterion of whether or not there is a sentence to classify the nature of the 
case, is a kind of unconsciously idealistic or subjectivistic method. As for 
the enemy’s subjective desire, he wants to do as much as possible to destroy us. 
But because of a high degree of vigilance and all kinds of work on the part of 
special organs and the vast [number of] people, the enemy’s sabotage has been 
limited to the smallest degree. Some of the enemy are discovered before they 
have attained their goal of sabotage. If they have radically reformed their 
previous wrongs, some of them may be exempted from criminal sanctions. 
But it cannot be said that the nature of the problem is not a problem between 
the enemy and us. As for persons who violate the Security Administration 
Punishment Act, “[s]ome of the persons . . . are various kinds of originally 
[thoroughly] bad elements. They steal and swindle property, act indecently and 
obscenely with women, disrupt public order, interfere with public safety, 
spread rumors and make trouble, and engage in other such unlawful activities. 
These bad elements are the objects of our dictatorship. Against their unlawful 
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activities dictatorship must be put into effect and punishment imposed. It is 
‘ only because the circumstances of their violation of the law are relatively minor, 
do not constitute crimes, and are insufficient for giving criminal sanctions, that 
: he they are given definite administrative punishments. For these reasons, in this sense 
the Security Administration Punishment Act is a weapon by means of which the 
people put dictatorship into effect against various kinds of bad elements.” 7 
In summary, of those who receive criminal punishments, some are counter- 
revolutionary elements, some are bad elements, and some also are lawbreaking 
elements among the people. Of those who are punished under the Security 
Administration Punishment Act, some are ordinary lawbreakers among the 
people, and some also are various kinds of bad elements. If we do not concretely 
analyze involved and complex cases but rather, for the purpose of determining 
whether a defendant should be the object of dictatorship and whether there 
is a contradiction between the enemy and us, invariably use the criterion of 
whether or not the defendant has been sentenced, the result inevitably will be 
to blur the line between the enemy and us in the adjudication of cases, and 
both “left” and right deviations may emerge. 


* 
x 

+ 
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1. Does the concept of “bad elements” complicate or clarify the application of 
the theory of contradictions? What types of persons are “bad elements”? 

2. Does Teng P’ing take the position that the distinction between the two kinds 
of contradictions is significant only for purposes of determining punishment? If 
so, in what respects is it significant for determining punishment? 

a. Does he mean that punishment of a counterrevolutionary or a bad element 
will be heavier than that of a member of the people who commits the same crime? 

b. Or that the punishment will be different, the former, for example, being 
deprived of political rights and the latter not? 

c. Or that different goals may be sought in punishing the former (for example, 
“suppression”) and the latter (for example, “punishment for the past in order to 
have caution in the future”)? 

3. Also of importance in Teng’s essay is his discussion of the concept of “law- 
breaking acts” that “do not constitute acts for which . . . [people] can be sentenced” 
and that warrant only “sanctions that are prescribed by administrative laws.” The 








Does our own system recognize anQntermediate category 
between criminal and noncriminal conduct? 






17. Lo Jui-ch’ing, “Explanation of the Draft Security Administration Punishment Act 
of the PRC” [as in original text]. 


Chapter Il (Informal Adjustment and Sanctioning! 


A. The Neighborhood Apparatus 

1. Precommunist Institutions 

2. A Preliminary Note on Relevant Soviet Institutions 

3. Chinese Communist Institutions 
The Neighborhood Police + Street Offices and Residents’ Committees * 
Security Defense Committees + People’s Militia * Mediation Commit- 
tees * Communist Party and Communist Youth League + Organiza- 
tional Outlines 


B. The Neighborhood Apparatus in Action 
1. Mediation 
2. Nonmediation Sanctioning 


C. Selected Sanctioning Procedures 
1. Comrades’ Courts 
2. Adjustment Committees and The Socialist Patriotic Pact 
3. Party and Youth League Disciplinary Procedures 
4, Disciplinary Procedures for Government and Factory Employees 


The village or district forms one whole, and eachwindividual-insituisebut “a” 
cog-wheel"in’ the "social’machine: He must work with the rest, or the whole 
machine will get out of gear. Personality disappears, and ostracism of a com- 
plete and oppressive kind is the fate of those who venture to oppose them- 
selves to the public opinion of those about them. Armed with the authority 


derived from this condition of popular sentiment, the»villagewelderswadjust 


. They settle questions of trespass, they arrange money 






In this way a large proportion of 
criminal business never reaches the courts of the mandarins, but is adjudicated 
upon by the village elders, with the consent and approval of the inhabitants. 

to public functionaries against the judgments 
thus given, and the magistrates, as in duty bound, express their surprise and 
horror that such an irregular procedure should have been followed. But this 
is only one of pretty Fanny’s ways. It is perfectly well known to every mandarin 
in the empire that a vast amount of business which should fall on his shoulders 
is borne by his unofficial colleagues, and he is quite content that it should be 
so. He only bargains that, in case of necessity, he may be free to disown 
them and all their works. 


disputes, and they grant divorces to husbands impatient of the failings of their 
wives. It is seldom that in such cases their decisions are not final. 
however, oak overstep the limits which surround civil causes, and «usumpeto 


Sir Robert K. Douglas, 
Society in China (1895)! 
1. London, pp. 112-113. 
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After the masses have been aroused, not only can criminals be vigorously 
subdued, the confidence of the masses in on-the-spot reform of criminals can 
also be strengthened. Originally, the masses demanded the arrest of some 
criminals for handling according to law, but after they themselves had struggled 


against and had subdued those criminals, ‘thesmasséS"believedethatlocal*reform 
on to a higher level.” 
Chang Ting-ch’eng, “Work Re- 


port of the Supreme People’s 
Procuracy” (Jan. 1, 1965)? 


A. THE NEIGHBORHOOD APPARATUS 


1. Precommunist Institutions® 


How to strike a balance between persuasion and coercion and how to allocate 
the persuading and coercing functions among governmental and nongovernmental 
institutions are difficult problems in the maintenance of every social order. The first 
quotation that introduces this chapter recalls the fact, already mentioned in Part I, 
that during the Ch’ing dynasty elders and village gentry, clan leaders, and guild 
members dealt with a great many instances of antisocial conduct and that in doing 
so they did not confine themselves to persuasion. Respected friends, relatives, neigh- 
bors, and middlemen also played a role, especially in helping to adjust minor fric- 
tions. As Sybille Van der Sprenkel has described the processes of these unofficial 
local groups: 


“The form of intervention ranged from completely private mediation at one end 
of the scale to public adjudication at the other, the one shading into the other 
almost imperceptibly as public opinion was felt to be more strongly involved. 
There was rarely any question of contestants agreeing in advance to accept the 
decision of an impartial umpire: the process was rather a struggle to exert and 
resist pressure, either between the parties, through an intermediary, or between 
authority backed by growing public opinion and the individual subject to that 
authority.” 4 


Moreover, 












Despite the fact that this 
which required the magistrate personally to hear such cases, the government ac- 
quiesced in the practice.® 

This system of unofficial adjustment and sanctioning freed the energies of of- 
ficialdom for more important tasks and saved the government a considerable amount 
of expense. Nor could the government overlook the political desirability of permitting 


2. JMJP, p. 3. 

3. The summary in subsection 1 is based largely on: Van der Sprenkel; Ch’ti T’ung-tsu, 
Local Government in China Under the Ch’ing, pp. 116-129; K. C. Hsiao, pp. 290-294, 
342-348. 

4, P. 117. 

5. See Jerome Alan Cohen, “Chinese Mediation on the Eve of Modernization,” Cali- 
fornia Law Review, 54:1201—1226 (August 1966). 
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local people to dispose of relatively unimportant violations in accord with local 
customs and procedures, 

groupynot only because it effectively punished offenders, but also because the process 
of doing so often constituted ameeffectivesinstrumentforseducating»the»group in 
community values. In addition, permitting the group to handle most violations with 
which it was intimately concerned had the more than incidental virtue of enabling it 
to avoid the loss of prestige that would have been suffered from revealing its internal 
troubles to outsiders. Finally, because the Ch’ing courts, far from being guardians of 
individual liberty and procedural fairness, inspired dread among the people, extra- 
governmental sanctioning also seems to have been 
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rs, complaina 
erthele lespite the fact that in practice sanctioning by unofficial persons 


disposed of many controversies involving antisocial conduct, BO 
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Y which contained the caecatinias mi majority 
of China’s population. The methods adopted by the government differed in detail 
from time to time and place to place, but the most prominent of them generall 
represented some variant of what has for centuries been known as the 
system.® 






ITEM 9 


The following excerpt from C. K. Yang describes this system as it was revived 
by thesNationalist»government and indicates some of the reasons for its failure to 
displace the unofficial sanctioning process both during the imperial regime and dur- 
ing the Republican era. Unlike C. K. Yang, some authorities on twentieth-century 
China state that ten families formed a chia and ten chia formed a pao.* 

Item 9 also suggests the limited extent to which the legal system that was shaped 
by the Nationalists as an instrument of modernization actually succeeded in break- 
ing tradition’s hold upon rural China. 


[C. K EH Chinese Village in Early Communist Transition (Cambridge, Mass., 
1959), pp. 102-104, 105-108] 


The Republican formal political structure consisted of the central government, 
the provincial government, the county government, and the subdistrict (ch’ii) 
offices which were the operational agencies of the county government. It can 


be said that in practice the system*of"formal»government»stoppedsatithescounty 
level, a county in China having on the average about 200,000 to 300,000 popula 





nd that, traditionally, the village community was 
not a formal unit in the central government system. To increase the effectiveness 
of governing such a large population with a scantily staffed county government, 
there had developed the system of collective responsibility, or pao chia, rooted 
far back in Chinese history, especially in the “new policy” of the Sung prime 
minister Wang An-shih (1021-1086). Since Wang An-shih’s time, for eight 
centuries the system had been alternately practiced and abandoned in response 
to the demands of historical situations. 


6. For a comprehensive discussion of the pao-chia under the Ch’ing, see K. C. Hsiao, 


Rural China, Ch. 3. 
7. See Martin C. Yang, A Chinese Village (London, 1947), pp. 244-245. 
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J governing unit. IP982ethe™Nationalist=government=revived~thewcollective 
~“tesponsibility:system. The ostensible purpose was to use it to tutor the population 





100 MATERIALS 









political order within the county functioned mainly 
unity leadership, with the county government 


through the informal local 
self- 


as the supervising agent; and 


in self-government in preparation for democratic constitutional rule, but the 
actual objective was to use the system to combat the spreading of the Communist 
movement in the countryside. 


The system was based on the family*assthe»primary,.unit,of-collectivestespon- 


en families 
formed a pao, and ten pao formed a chia. In this particular locality, several chia 
formed a Asiang, sometimes called an administrative village, a unit usually 
composed of several villages, and the hsiang was subordinated to the subdistrict 
(chi) office of either the county or municipal government. The subdistrict 
office was usually a part of the county government, but since the vicinity of 
Nanching belonged to the Greater Canton metropolitan administrative area, the 
subdistrict office was under the municipal government. From the municipal 
government the line of political authority traced upward to the central govern- 
ment. It was through these levels of organization that political authority reached 
down from the national capital to the individual families in the village. 

In Nanching there were twenty-three pao and two chia, both of which formed 
a part of a hsiang of five villages with headquarters in a village about two miles 
away. The subdistrict office was located in Pingan Chen. In terms of population, 
the pao unit here was composed of about 50 persons, the chia of slightly over 
500, and the hsiang of about 6,000. 

Organizationally, each family sent a representative to elect the head of a pao, 
and the heads of the chia and hsiang were each elected by the respective con- 
stituting representatives. The headship of these-units of collective. responsibility 

hich became official only after the govern- 
ment had added its formal appointment. The chief of the subdistrict office was 
directly appointed by the municipal government (by the county government for 


territories beyond the municipal area) without even the formality of indirect 
election. rte ayormaitinaneicantasityemamciasentee TOP TOW =the 
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Being such, its main function was ¢oyassis# he" goverimientiin the administra- 


tion of law and the execution of policies, 






rough the democratic 
process. Concretely speaking, the head of each unit was held responsible to the 
superior chiefs for the good conduct of all constituents and for transmitting 
government orders to them. He and the entire constituent membership were 
held collectively responsible for anything that went wrong, and especially for 
harboring any illegal elements in the locality, the crime of one individual theo- 
retically bringing punishment to all. As a part of routine function, the head of 

births, deaths, marriages, 
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movements of his constituents, and any unlawful activities found among them. 
He helped the tax collector to collect taxes, and in wartime, with population 
records in hand, he aided in conscription. 

Facts show that, from its revival by the Nationalist government in 1932 to its 
termination by the Communist conquest in 1949, the system accomplished little 
in the Nanching area with respect to either its ostensible or real functions. With 
the family as the basic collective unit responsible to the superiors for law and 
order, the individual member had no direct role or active interest in the op- 
eration of the system. Devised essentially for facilitating the flow of central 
authority down to the village and family level, there was no genuine popular 
participation in the functioning of the units. After seventeen years of its existence 


(1932-1949) in this village, theevillagersehadegained~littlesknowledge»of» 





alized syst “collective 
responsibility. During the Republican period, open gambling ‘and opium smoking 
were alternately permitted and suppressed in the big city. During the periods 
of suppression, gambling houses and opium dens would mushroom in the sub- 
urban villages, including Nanching. The system of collective responsibility did 
nothing to suppress them. Corruption of the officials was of course one factor 
in the situation, but since this factor operated in the city also, a further explana- 
tion must be sought to explain the fact that the favorite hiding place for bandits 
and illegal traffic was not the big city, where the impersonal social milieu 
provided an easy cover for lawless elements, but the intimate rural community 
where primary group pressure was strong. One explanation is that the system of 
collective responsibility, the only agent of formal government in the village, was 
not effectively integrated with the local agents of social control. Another is 
that the informal power structure was not averse to occasional gambling, limited 
illegal traffic, or even harboring bad elements among kinsmen so long as they 
did not disturb the local peace. 
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Lack of interest and 


knowledge in formal government on the part of the responsible personnel was 
another; the heads of pao and chia units were generally untrained in government 
affairs, and they received no remuneration for their services; many heads of 
pao units were illiterate peasants, and the others barely literate, incapable of 
reading any elaborate government documents, the essential communication links 
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in the operation of an extensive system of central authority. We were told by the 
villagers that one chia chief, having over 500 people under his charge, had been 
an illiterate — obviously the kind of man who in an uncompensated position 
commanded little respect from the community and could not make the power of 
his office felt; and during the period of our investigation, only one chia chief was 
a man of influence in the village. Generally, men of wealth and power in the 
community shunned such posts. 


‘Phen there-was the:factor of 'structuralineompatibility.in-graiting-the-family 













in order to produce a national 
political order out of heterogeneous groups. Conflict between the particularistic 
and universalistic systems was seen in many instances of defective operation of 
the pao chia organization. On the pao level, the leaders representing families 
had not risen above family interests and identified their position with the interests 
of the state, a condition plainly evident in the lack of sincere interest in helping 
with tax collection, conscription, and other official duties. On the higher chia 
level, where the unit comprised 100-odd families often distributed across the 
clan boundary, inter-clan conflict made smooth operation of the organization 
difficult. One chia leader in Nanching, Lee Feng, always had trouble in getting 
co-operation from the member families under him because many of them 
belonged to the Wong clan, which had traditional conflicts with his own clan. 
The particularistic nature of the village as a localistic communal structure 
contributed similar difficulties to the functioning of the hsiang unit. Nanching 
always had had conflicts with a neighboring village some two miles away, but 
the two villages were lumped together in the same hsiang. It was clear that co- 
operation between the two villages could not be expected so long as vital interests 
based on the village communal units remained unaltered, and that if, for instance, 
one village insisted upon the suppression of gambling in another village, the 
action might well end in a feud. ( i i 
i ies was common to 
other parts of China, Fei noting the same phenomenon in his Yunnan study.) 
For the peasants, the village was a self-contained little world in which most 
of them were born, lived, and died; and only what happened in this little world 
aroused their intimate interest. They had a sound knowledge of such happenings 
and the ways in which they were handled organizationally, but since contacts 
between leaders and the members were close, any elaborate hierarchy of au- 
thority was unnecessary. In fact, the homogeneous nature of the agrarian com- 
munity and the relatively simple and tradition-bound character of agrarian life 
rendered formalized laws and regulations both superfluous and uncomprehensible 
to the peasants. 


It should be noted that ignorance of national affairs did not necessarily mean 
unawareness of the existence of a higher political entity than the village and its 
immediate vicinity. The Nanching peasants knew concretely that there was a 
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class of people called officials or rulers who had little contact with them and 
whose power was not derived from playing a role in the local community life. 
They knew concretely that the power of these officials was traditionally used to 
maintain peace, order, and justice; that when robbers plundered their homes, it 
was the officials’ duty to apprehend the criminals; that in case of gross mistreat- 
ment by other fellowmen beyond the limit of the local mores one way to redress 
the wrong was to go to the subdistrict government in the neighborhood, where 
judicial and administrative powers were not differentiated. They knew that above 
the subdistrict officers were higher authorities to whom they could appeal their 
case — although the average individual did not know where the municipal or 
county government was located, and did not know the procedure of appeal. In 
other words, 


In fact, the peasants’ 
vocabulary contained the word “official” but not the term “government”; they 
spoke of government merely as kuan fu, or the house of the officials. 

It would seem that the pao chia system of collective responsibility might well 
have brought the greater political world nearer to the peasants, but its structure 
and functions were such that apparently the peasants had no more understanding 
of it than they had of the system of central government as a whole. 


2. A Preliminary Note on Relevant ‘Soviet Institutions 


As further background for considering the problems raised in this chapter, one 
should also refer to Soviet experience. 


ITEM 10 


foe. 7. enema to place renewed emphasis upon the 
progressive transfer to of the responsibility for imposing sanc- 
tions for minor violations of law and morality. These social organizations had flour- 
ished during the first two decades of Soviet rule but had subsequently faded into 


relative obscurity. Item 10 reproduces the pertinent portion of a speech by Premier 
Khrushchey that did much to stimulate the growth of these institutions. 


[N. SSN Problems of Theory” (report to the 21st extraordinary congress 
of the Communist Party of the Soviet Union, Jan. 27, 1959), Pravda, Jan. 28, 
1959, translated in John N. Hazard and Isaac Shapiro, The Soviet Legal System 
(Dobbs Ferry, N.Y., 1962), p. 15] 


Matters are approaching a situation in which public organizations, alongside 
and parallel with such state agencies as the militia and the courts, will perform 
the functions of safeguarding public order and security. This process is now 
under way. The size of the militia has been sharply reduced; the state security 
agencies in particular have been considerably reduced. 

Socialist society forms such voluntary organizations for safeguarding public 
order as the people’s!militiayscomrades*»courtswand™thesliker They all employ 
new methods and find new ways of performing public functions. The voluntary 
detachments of people’s militia should undertake to keep public order in their 
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respective communities and to see that the rights and interests of all citizens are 
respected and protected. 

The time has come when more attention should be paid to the comrades’ 
courts, which should seek chiefly to prevent assorted kinds of law violations. 
They should hear not only cases concerning behavior on the job but also cases 
of everyday deportment and morality, cases of improper conduct by members of 
the group who disregard the standards of social behavior . . . 

Of course, definite functions will remain with the courts, the militia and the 
Prosecutor’s office. These agencies will continue to function in order to exert 
influence on persons who maliciously refuse to submit to socialist society’s 
standards of behavior and are not amenable to persuasion. 


Like Confucianists, contemporary Soviet political theorists regard law as an instru- 
ment of coercion. They hold that in the current period of “expanded construction of 
communism” there will be less and less need to resort to governmental coercion and 
that organizations such as the people’s militia (volunteer police) and the comrades’ 
courts will bun an increasing role in the regulation of antisocial sion These 

i and are 
said to represent the first tentative steps towards the Communist of the withering 
can and do employ coercive measures, 


away of the state. Yet they obviously as 





when the comrades’ courts impose fines, require damage payments, or recommend 
an offender’s eviction from his residence, demotion in his job, or outright dismissal 
from employment. We will want to inquire about the extent to which knowledge 
of the Soviet volunteer police and comrades’ courts helps us to understand the 
variety of means for informally coping with relatively minor infractions of the 
social order in contemporary China. 





The following excerpt, taken from the longer quotation fro Tse-tung 
that appeared as Item 7, bears repetition here: 







“We advocate freedom under leadership and democracy under centralized 
guidance, but in no sense do we mean that coercive methods njay be used to 
resolve ideological problems and problems involving differenfiation between 
right and wrong among the people... . idco- 







3 ssive n order 
effectively to engage in production and study and in order to live ordered lives, 
the people request their government and the leaders of productiOn and of cultural 
and educational organs to issue various kinds of appropriate administrative orders 
of a coercive nature 













method of using administrative orders] 





8. For authoritative discussions of these organizations see Dennis O’Connor; and H. J. 
Berman and J. W. Spindler, “Soviet Comrades’ Courts,” Washington Law Review 38:842- 
910 (1963). 
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Administrative orders issued for the purpose of maintaining social order should 
also be accompanied by persuasion-education; reliance on administrative orders 
alone will not work in many situations.” ® 


1. Does Mao clearly draw the line here between those situations in which only 
persuasion may be applied and those in which coercion may be applied? What 
does Mao mean when he says that coercive methods may not be used to resolve 
“problems involving differentiation between right and wrong among the people” but 
that they may be used to enable the people “effectively to engage in production 
and study and . . . to live ordered lives”? 

2. If prevailing theory does not help us to determine in what circumstances 
coercion may be applied, can it at least enable us to determine who may apply 
coercion? Recall Mao’s 1949 statement (Item 2) that “the army, police and 
courts are instruments by which classes oppress classes.” But note that above Mao 
speaks of “various kinds of appropriate administrative orders of a coercive nature” 
being issued not only by those agencies, but also by “leaders of production and 
of cultural and educational organs.” In reading the following material, consider: 

a. If persons other than government officials may apply coercion, who might 
they be? 

b. Who are the successors to village, clan, and guild adjusters and adjudicators? 
To what extent are their functions comparable to those of their predecessors? 

c. Does China have counterparts to Soviet volunteer police and comrades’ 


courts? 
[TEMS 11A-11B, {HENEIGHBORHOOD "POLICE 


Before describing the contemporary semiofficial, local elite, we should introduce 
the neighborhood police organization that presides over this elite. An official police 
force is essentially a twentieth-century phenomenon in China. By the end of the 
nineteenth century the complete breakdown of the Ch’ing dynasty’s pao-chia system 
and the flagrant abuses of the magistrate’s staff stimulated a search for more 


reliable methods of detecting and apprehending criminals. The*police»system»adopted» 
the” Republican" era"ahd which is still in operation on Taiwan. 


Item 11A is part of a statutory complex enacted at the end of 1954 (sce Items 
12A and 12B) in order to consolidate and make uniform the urban organizational 
system. A key unit in the system is the public security station. It is the lowest unit 
in the formal police structure and usually is responsible for the same area that 
is served by a city street office (Item 12A). 

has a chief, one or several deputy chiefs, and a 
small number of office staff who divide administrative burdens. Some staff members 
are occupied with keeping accurate records on the number and identity of all 
persons in every household in the area. Others are responsible for the special files 
regarding residents who have had other than trivial brushes with the police. A 
staff member, called the security secretary, is normally on duty at all hours to 
expedite the process of handling whatever public order problems may arise. In 
addition to the office personnel, every public security station has a number of 
patrolmen, each of whom patrols a particular beat. The number of patrolmen 
varies with the size and population of the place and might range from seven to 


9. Mao Tse-tung, “Problems Relating to the Correct Handling of Contradictions Among 
the People,” pp. 5, 6. 
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eighteen per station, with an average of perhaps eleven. Oftenstheresiseonewpatrol- 
man for the area under the jurisdiction of each residents’ committee (Item 12B). 


Items 11A and 11B provide a comprehensive description of the duties and general 
powers of the police, indicating their broad authority over the populace. 


ITEM ILIA 


Actor Hi passed at the 4th meeting of the Standing Committee of the NPC, 


Dec. 31, 1954; promulgated by the Chairman of the PRC, Dec. 31, 1954), 
FKHP, 1:243-244] 


Article 1. In order to strengthen the security of society, to preserve public 
order, to protect public property, and to safeguard the rights of citizens, city 
and county public security bureaus may establish public security stations in 
districts under their jurisdiction. 

Public security stations are subagencies through which city and county public 
security bureaus administer the work of security. 

Article 2. : 

(1) To safeguard the enforcement of laws relating to public order and 
the security of society; 

(2)efo “suppresscurrent»sabotage»activity, of counterrevolutionary ele- 
ments; 

(3) To prevent and to check sabotage activity of bandits and other 
criminal elements; 

(4) To control counterrevolutionary and other criminal elements accord- 
ing to law; 

(5) To regulate household registration; 

(6) Do regulateytheaters, cinemas, hotels, engraving, radio equipment, 
and other such trades and also explosives, inflammables, and other dangerous 
articles; 

(7) To protect the scene of major crimes and to assist the relevant 
departments in solving the cases involved; 

(8) 

(9) elating to heighten- 
ing revolutionary vigilance, observance of law and public order, and respect for 
social morality; 

(10) Actively to participate and to assist in the conduct of work relating 
to the welfare of residents. 

Article 3. Public security stations shall be established on the basis of the size 
of districts, the size of their population, social conditions, and work requirements. 

Article 4. Public security stations shall each have a chief, one or two deputy 
chiefs, and a number of people’s policemen. 

Public security stations shall conduct their work under the direct leadership 
of city or county public security bureaus or subbureaus. * 
Article 5 i 
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visits from the people. Moreover, they must report on their work at meetings of 


residents or of residents’ committees and listen to»eriticisms~andsuggestions»of 


Article 6 Personnel of public security stations must faithfully observe the 


law and observe work discipline. Dheysmayenoteviolatestheslaw~oredisrupt- 


Article 7. Railroad and water public security stations shall be managed with 
reference to the provisions of this Act. 


ITEM 11B 


passed at the 76th meeting of the 
Standing Committe NPC, June 25, 1957; promulgated by the Chairman 


of the PRC, June 25, 1957), FKHP, 5:113-116] 


Article 1. The people’s police of the People’s Republic of China belongs to 
the people. It is one of the important instruments of the people’s democratic 
dictatorship and is an armed administrative force of state security. 

Article 2.<Thetasks"of'the"people’s*policewshallebes in accordance with law, 
to suppress counterrevolutionary elements, to prevent and to check the destruc- 
tive activity of other criminal elements, to preserve public order and the security 
of society, to protect public property, and to protect the rights and lawful 
interests of citizens, in order to defend the people’s democratic system and to 
safeguard the smooth conduct of the socialist construction of the state. 

Article 3. The people’s police 
maintain intimate links with them, attentively li 
their supervision, and must 
strive to serve the people. 

Article 4. The people’s police is led by the Ministry of Public Security of the 
People’s Republic of China and local public security organs of the various 
levels. The organizational and administrative structure of the people’s police 
shall be [covered] by provisions separately issued by the State Council. 

Article 5 

(1) To prevent, to check, and to investigate the sabotage activity of 
counterrevolutionary and other criminal elements, and to apprehend offenders 
who evade investigation, adjudication, or execution of sentence; 

(2) To control counterrevolutionary and other criminal elements in 
accordance with law; 

(3) To guide the work of security defense committees, and to lead the 
masses in conducting the work of preventing [the activities of] secret agents, and 
preventing banditry, robbery, and arson; 

(4) To guard courts, to escort offenders who are in custody, and to 








always 
n to their opinions and accept 
and the law and 


(5) xplosives, virulent poisons, guns and ammunition, radio 
equipment, the printing and casting trades, and the engraving trade in accordance 


with law; 
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(6) 

(7) To regulate the residence, travel, and other affairs of aliens and 
Stateless persons in accordance with law; 

(8) , vehicles, and drivers; 

( and safety at public places and mass meetings; 

(10) To preserve order at railway stations, piers, airports, and on trains and 
vessels, and to protect the safety of passengers and transport; 

(11) To protect the safety of foreign embassies and consulates in China; 

(12) To guard the safety of major organs, factories, mines, enterprises, and 
other such departments; 

(13) To supervise public health and the cleaning up of the appearance of 
cities; 

(14) To conduct fire prevention work; 

(15) Dovtracepropertytakensbysrobberysorstheft; to look for missing 
children and persons whose whereabouts are unknown, to help injured persons 
and those who suddenly fall ill and are in an isolated and helpless state; 

(16) To transmit forecasts ofmaturaledisasters»to residents and actively to 
assist the relevant departments in mobilizing the masses to adopt measures to 
prevent and to eliminate disasters; 

(17) Actively to participate and to assist in the conduct of other work 
relating to the welfare of the masses; 

(18) P6"eondet propaganda’ work among the masses for heightening rev- 
olutionary vigilance, devotedly protecting public property, observing the law, 
observing public order, and respecting social morality; 

(19) [To deal with] all other matters within the scope of the responsibilities 


of the people’s poli 
Article 6. 
(1) ounterrevolutionary and other 


criminal elements in accordance with law. 


(2) When they may summon and interrogate 
OE sh a errors with law. 

(3) With respect to and the security of 
society but whic r impose 


security administration punishment in accordance with law. 

(4) If, in the performance of their duties, the people’s police encounter 
an emergency situation, such as resistance to arrest, rioting, attack, forcible 
seizure of firearms, or any other use of violence to destroy the ‘security of 
society, which persists despite efforts to check it, they may use their ape ote 
when necessary. 

(5) The people’s police, for the purpose of urgently pursuing an offender 
or quickly saving a citizen whose life is in danger, may borrow any instrument of 
transportation or communication belonging to [state] organs, organizations, 
enterprises, or individual citizens. 

(6) [They may exercise] other [powers within the] jurisdiction of the 
people’s police as prescribed by law. 
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Together with the public security stations, city street offices and city residents’ 
committees were established on a nati wide basis at the end@ofeb9S4r- These 
institutions were designed apparatus in carrying 
on the manifold activities of running urban society. They are still functioning 
today, although in some cities their names may be different as a residual effect of 
the largely unsuccessful 1960 movement to establish urban communes.!° For example, 
in certain large cities the street office is called the “commune” and the residents’ 
committee is called the “brigade.” 






ITEM 12A 


: : _ at the 4th meeting of the Standing Committee of the NPC, Dec. 31, 1954; 


promulgated by the Chairman of the PRC, Dec. 31, 1954), FKHP, 1:171-172] 


Article 1. In order to strengthen the work of city residents and to make more 
intimate the links between residents and their government, the people’s councils 
of city-administered districts and undistricted cities may, in accordance with 
work requirements, establish street offices to serve as their subagencies. 

Article 2. City-administered districts or undistricted cities with a population 
ofa@nore than’ 100,000" shalivestablish»street»oflicesy city-administered districts or 
undistricted cities with a population of less than 100,000 but more than 50,000, 
if their work actually requires, also@may establish street offices; city-administered 
districts or undistricted cities with a population of less than 50,000 shall generally 
not establish street offices. 









Article 4. The tasks of street offices shall be as follows: i, 
(1) To manage those affairs relating to the work of residents that are Like 
turned over to them by the people’s councils of cities and city-administered bitin 

districts; 
(2) To guide the work of residents’ committees; fi < Rs ¢ 
(3) To report opinions and requests of residents. tae 
Article 5. 
plexity of 





nd, according to the com- 
ir work and the size of the area of their jurisdiction, a number of 
When necessary, street offices may each have a deputy director. 
treet offices shall each have three to seven full-time cadres, one of whom will 
be concerned with women’s work. 

The director, the deputy director, and the staff of each street office shall be 
delegated by the people’s councils of city-administered districts and undistricted 
cities. 






10. See generally Henry J. Lethbridge, China’s Urban Communes (Hong Kong, 1961). 
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Article 6. The various work departments of the people’s councils of cities and 
city-administered districts may not directly allocate tasks to street offices without 
the approval of the relevant people’s council. 

Article 7. Office expenses of street offices and salaries of their personnel shall 
be provided exclusively by the people’s council of the province or of the city 
directly under the central authority. 


mo 


Ts"the "street oflicesa*massvorganization®™”, Does it make any difference? 
ITEM 12B 
— : . . 
However, the chairman and other 


members of the residents’ committee also tend to play a considerable role in 


handling the various kinds of disturbances that arise. For example, -~wheneaedfight 
j 1 aes 


he may be notified of its occurrence by a bystander, or one or both disputants 


ey OE ee 
person who specializes in security defense or mediation work is available, 


edealewith"the"problem"The recommendations of the committee member are often 


heeded by the disputants, in part because, in view of the large scope of the residents’ 
committee’s activities, it is important to maintain good relations with its members. 


A T SF THE PRC FOR THE ORGANIZATION OF (ciTy RESIDENTS] 
[COMMITTEES (passed at the 4th meeting of the Standing Committee of the NPC, 
Dec. 31, 1954; promulgated by the Chairman of the PRC, Dec. 31, 1954), FKHP, 
1:173-175] 


Article 1. In order to strengthen the organization and work of residents of 
city streets and to promote their public welfare, residents’ committees may be 
established according to residential districts i 
eSuneilS? or their subagencies, of city-administered districts, and undistricted 
cities. 











bl] 


Article 2. The tasks of residents’ committees shall be as follows: 
(1) To manage affairs relating to the public welfare of residents; 


(2) PoerepértSpinionseand requests of residents to local people’s councils 


or their subagencies; 


(3) Mowmobilizesesidents,to respond to calls of the government as well as 


to observe the law; 
(4) Potleadsecuritydefense work of the masses; 
) liatendi Laete 
Article 3. The organization of residents’ committees shall be as follows: 
(1) Residents’ committees shall be established in accordance with the liv- 
ing conditions of residents and with reference to the area of jurisdiction of public 


pat household list sections. The extent of this area is generally from one 


(re poo die sytem 
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‘ QGarcey?> ; 
Residents groups*shallebeestablished directly under the residents»committee. of. , : 
Residents’ groups generally shall be composed of fromediiteenstomfortyshOuse~ “com ttees 


holds. No residents’ committee may have more than seventeen residents’ groups. 

(2) Residents’ committees shall have seven to seventeen committee mem- 
bers. Each residents’ group shall elect one member to the residents’ committee. —* 4 . - 
Moreover, a chairman and one to three vice-chairmen shall be selected by and ,9, 4) 
from among the committee members; one of them shall be designated to take 
charge of women’s work. 

Residents’ groups shall each have a chief. Generally, the member of the 
residents’ committee shall concurrently serve as chief. When necessary, one or 
two deputy chiefs may be elected by the group. When a committee member is 
selected as chairman or vice-chairman of a residents’ committee, the group that 
elected him may elect another chief. 

(3) Residents’ committees [in areas] where the number of residents is 
relatively small shall generally not establish work committees but the committee 
members shall divide responsibility for the various items of work [among them- 
selves]. Residents’ committees [in areas] where the number of residents is 
relatively large, if their work actually requires it and if the people’s council of the 
city approves, may establish permanent or temporary work committees which 
shall conduct their work under the unifying direction of [their respective] 
residents’ committees. Permanent work committees may be set up according to 
social welfare (including special compensatory allowances), security defense, 
culture-education-health, mediation, women’s [activities], and other work [cate- 
gories], with five being the maximum number of permanent committees allowed. 
The dissolution of temporary work committees shall be announced upon con- 


clusion of their work. _- comma lias dermal & Residents’ Comm « 


committeesworky but they shall as much as possible assign only one function 
to each person so that no individual’s work burdens are excessive. 





but they may not serve as members of residents’ committees, group chicfs, or 
members of work committees. When necessary, a group chief has the right to 
prevent such residents from taking part in certain meetings of the group. 
Article 4. Every term of office for residents’ committees shall be one year. 
When a committee member is for some reason unable to serve in this capacity, 
he may be replaced at any time in a regular election or a special election. 
Article 5. 













to attend meetings relating to them which are convened by 
residents’ committees. Moreover, théy must observe ‘residénts’committees* 


a — a pacts relating to the public interest of residents. 


tories where staff and workers reside in concentrated groups, résidents’”"Com=» 
under the unifying guidance of the people’s councils, 
or their subagencies, of city-administered districts and undistricted cities; or 
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committees organized by labor unions and composed of members of the families 

of staff and workers shall concurrently perform the work of residents’ committees. 
Article 6. In city districts where minority nationality groups reside together, 

these 

where the number of minority households is relatively small, they may separately 

set up residents’ groups. 


Article 7. If ents and other organs of the people’s council of a 
city or a city-administered dis 


with the approval of the 
people’s council of the city or the city-administered district, do so in accordance 
with a centralized plan. These work departments may exercise professional 
guidance over the relevant work committees of residents’ committees. 

Article 8. 
relating to the public interest. When conducting their work 
following the principles of democratic centralism and volunt 
shall fully develop democracy and 

Article 9. Miscellaneous public expenses of residents’ committees and sub- 
sistence allowances given to their members shall be provided exclusively by the 
people’s council of the province or of the city directly under the central authority, 
in accordance with standards the provisions for which shall be separately issued 
by the Ministry of Interior. 

Article 10. In order to meet expenses of managing affairs relating to the 
common welfare, residents’ committees, with the consent of the residents con- 
cerned and with the approval of the people’s council of the city-administered 
district or of the undistricted city, in 
accordance with the principle of voluntarism. Apart from this, residents’ com- 
mittees may not conduct any other solicitations or fund-raising among residents. 

The amount of funds solicited for the common welfare and an itemized 
account of their expenditure shall promptly be made public after the matter has 
been concluded. 







and pacts 







m of the masses, 


ITEM 12C 


Ge cia) Ey in 
Shanghai” (speech at the 75th administrative meeting of the Shanghai Municipal 


People’s Government), Chieh-fang jih-pao (Liberation daily, Shanghai), Dec. 17, 
1954] 





The formation of residents’ committees in Shanghai started in April 1951, at 
the request of residents and on the foundation of lane organizations set up by 
residents during the early days of liberation. [ esidential areas are 
largely composed of long narrow lanes that lead into larger'streets.] In the course 
of employment registration in the city, these committees Were reorganized and 
their respective areas redemarcated in September 1952. the same time, 
additional committees were formed in all parts of the city Where none had 
existed. By the end of the first half of this year, the city had 
committees, 109 committees composed of members of the families of staff and 
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workers, and over 36,000 residents’ groupsMoresthane95,000.persons»served» 


Under the leadership of the Chinese Communist Party and the people’s 
government and in co-operation with women’s lane organizations, residents’ 
committees did a great deal of work in the three years from April 1951 to the 
first half of this year. They sueceededenot only in making more intimate the 
links between the masses of residents and the government but also imeattracting 


«public»afiairsy They played an active role in economic rehabilitation and con- 
struction as well as in various democratic reforms in Shanghai. 
First, residents’ committees organized the masses of residents to sponsor l ie 


welfare” enterprises’ for their common benefit. For instance, they have set up 0 


organized 106 nurseries, 4,632 literacy classes and over 9,000 newspaper + 
reading groups. Records show that in 1953 alone they mediated-no-less-thame cl 
-T5;000 disputes aniong the residents: Sanitation campaigns have been universally 


launched, garbage bins have been provided, and urinals constructed. At the same 0. tins 
time, according to the residents’ requirements, the committees have undertaken 
road repairs, sewer clearing, protection of public equipment, precautions against 
fire and natural calamities, and maintenance of peace and order. These services 
have solved the problem of satisfying the demand for political and cultural 
studies on the part of residents who do not belong to any production organiza- 
tions, of improving the surroundings of residents, of strengthening the unity 
among residents, and of safeguarding social order so that the laboring people 
may set their minds at rest while engaging in production. 
Second, residents’ committees transmitted the opinions and requests of resi- 
dents to the authorities, further cemented the relations between the government Leak 
and the masses, and thus improved the work of state organs. eas ¥ 


ieee amon? 


Third, residents’ committees responded to the calls of the government, Lp v dows 
mobilized the masses of residents to observe government policies and decrees, pop - govt 
educated them, and raised their political consciousness. : 


Judging from residents’ committees which have undergone readjustment, nota- 
ble results have been achieved. The vast masses of residents have gained a 
better understanding of the relationship between lane work on the one hand 
and socialist construction, socialist reforms, and the consolidation of the people’s 
democratic dictatorship on the other hand. They have strengthened the unity 
among householders of various strata. They have denounced and exposed cer- 
tain remnant counterrevolutionaries. When readjusting their organizations, they 
promoted democracy, launched criticism and self-criticism, commended good 
people and good deeds, and dealt with violators of law and discipline. 


ITEMS 134-138, SECURMPYSDEFENSE|COMMITTEES” 


n the countryside, the county public 
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security bureau, situated at the county seat, is generally the lowest unit in the 

police hierarchy, The bureau generally assigns one of its staff to supervise public 

security work in a cluster of two or three rural communes, and this “specialeagent 
constitutes the lowest, oficial rung in theruralypolice” ladder. But, since each rural 

commune is composed of numerous far-flung production brigades and has a popula- 

tion of many thousands, shis®pOliceman=CannOtlkeepllil itouch! With™thersituation 
Abroughoutshisurisdiction “Bver a city” patrolman will ordinarily be responsible 

for an area that contains several thousand people, and, with factories, enterprises, 

schools, and other sizable units in his area, it is impossible for him to maintain 

the omniscience that the regime requires of its public security system. 






ese units continue to play a crucial role in the political-legal network 
not only in the countryside, where their relative freedom from continuing police 
supervision allows them broad scope, but also in the cities, where the official public 
security apparatus subjects them to closer scrutiny. It is largely because these 
security defense committees “penetrate into every corner,” as is said in Item 13 B, 
that the Chinese Communist regime has been so successful in developing what is 
widely regarded as the most thorough nationwide security system the world has 
known. 


ITEM 13A 


The Provisional Act of the PRC for the Organization of Security Defense Com- 
mittees (Item 13A), although promulgated in 1952, continues to provide the 
principles that govern the tasks, powers, and organization of these committees. 

In the 
city, for example, in practice the public security station or patrolman “guides” 
the masses in “electing” the committee. Even so, new @@étiéniswaresseldonmitheld; 
several public security officers have reported that only three such elections were 
held in ten years in their areas. Other “democratic” provisions, such as the re- 
quirements that committees periodically report to the masses and that awards and 
sanctions for committee members be decided upon by the masses, also do not 
seem to have been widely carried out. 

Certain organizational accommodations have had to be made in the light of post- 
1952 developments. Since the urban reorganization achieved by the legislation of 
December 31, 


~ 







rather than to a special 






security defe 







In either situation, al- 
though the 1952 Act places security defense work under the dual leadership of 


he public security station and the residents’ committee, dmmpracticeeectiveMeaderss. 


In the countryside, since the absorption of the administrative villages into the 
then newly @8tablishederuralycommunes in the latter part of 1958, each commune 
has assigned one or more members of the commune management committee to 
These security personnel, who are among the 
commune’s most powerful executives, normally devote full time to their duties 
and are paid from commune funds. With the aid of the county public security 
bureau's special agent in the area, they supervise the activities of the security de- 
fense committees usually set up in each of the commune’s constituent production 
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brigades. Although post-1958 readjustments have reduced the size of many rural 
communes, this has not significantly altered the organization of security defense 
work, 


F THE PRC FOR THE ORGANIZATION ORSECURITY 
(approved by the Government Administration Coun- 

cil, June 27, promulgated by the Ministry of Public Security, Aug. 11, 

1952), FLHP 1952, pp. 56-58] 


[PRO 






Article 1. In order to rouse the masses and to assist the people’s government 
in 
lutionary activity, and in defending state and public security, it is specially pre- 
scribed that securitysdefensescommittees’ be universally*established throughout 


the country, in every city after development of the movement for the suppression 
of counterrevolution and in every rural village after completion of the land re- 
form. 

Article 2. Security defense committees are mass security defense organizations. 
They are responsible for conducting their work under the leadership of the basic 
level government and public security defense organs. 

Article 3. When establishing security defense committees, organs, factories, 
enterprises, schools, and streets shall generally be taken as units in cities, while 
in rural villages the administrative village shall be the unit. The committees 
shall be composed of three to eleven members, depending on the number of 
persons in a unit and the complexity of its situation. There shall be one com- 
mittee chairman, and there may also be one or two vice-chairmen. 

After the establishment of security defense committees, in accordance with 
the needs of the situation and with the approval of city or county public se- 
curity bureaus, security defense groups may be established. They shall be com- 
posed of three to five activists elected by the masses; and they shall each have 
a chief and shall conduct their work under the leadership of security defense 
committees. 

Article 4. The election of members of security defense committees: 

(1) ' who have clear histories and 
proper demeanor, who excel in linking themselves with the masses, and who are 
enthusiastic about security defense work ommittee members. 

(2) When electing members of security defense committees, there shall be 
thorough advance preparation. A roster of candidates shall be presented by the 
masses, and shall be introduced, examined, and evaluated. After this [the evalu- 
ative process] is completed, the election shall be carried out. A new election 
shall be held every six months. Those who are re-elected may continue to serve. 
However, if during the term of office a majority of the masses consider it neces- 
sary, they may replace members in a regular election. 

Article 5. Th 

(1) To link themselv intimately with the masses and to conduct among 
the masses about preventing treason, espionage, 
arson, and theft and suppressing counterrevolutionary activity, in order to 
heighten the political vigilance of the masses; 
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(2) To organize and to dea@etheemasses in assisting the government and 
public security organs ; 
djutionariesyein order strictly to prevent counterrevolutionary sabotage activity; 

(3) To organize and to lead the masses in assisting the government and 
public security organs in conducting the work of education and thought reform 
among members of the families of counterrevolutionaries, striving to obtain 
their support for policies and measures of the government; 

(4) To rouse the masses collectively to adopt antitreason patriotic pacts 
and also to organize the masses conscientiously to execute them, in order to 
preserve the security of society. 

Article 6. The powers of security defense committees: 

(1) They shall be responsiblesforwarresting*and taking to the government 
or to public security organs ho 
are fugitives; but they have no power to interrogate or to hold such criminals 
in custody or to handle their cases. 

(2) They shall be responsible for dmyestigatingy watching, denouncing, 
and reporting mOneurrent\counterrevolutionaries but they have no power to ar- 
rest, to take into custody, to search, or to repress them. 

(3) With respect to the security of society and the work of control, they 
shall be responsible for educating the masses to preserve revolutionary order 
and for supervising the labor and production of those under control, for not 
permitting them to say or do whatever they please, and for promptly reporting 
the state of their behavior to public security organs; but they have no power to 
detain, to punish, or to drive them away [from the area]. 

(4) They shall assist public security personnel in maintaining order at 
places where counterrevolutionary sabotage has occurred and in protecting the 
scene of such sabotage, thereby facilitating on-the-spot investigation by public 
security organs; but they may not alter and deal with that scene. 

Article 7, Members of security defense committees must strictly observe all 
the following kinds of discipline: 

(1) Observe the laws and decrees of the government. 

(2) Keep work secrets and not divulge them. 

(3) Hold firmly to the principles of the people’s revolution, not conceal 
counterrevolutionaries, not harbor resentment and make maliciously false ac- 
cusations, and not corruptly accept bribes. 

(4) Unify and help the masses, and not coercively command them or rely 
on power to take advantage of them. 

Article 8. The leadership relationships of security defense committees [shall 
be as follows]: 

(1) Security defense committees in organs, factories, enterprises, and 
schools shall be under the leadership of the administrative organs and public 
security defense departments of their respective units. 

(2) Security defense committees of city streets shall be under the leader- 
ship of public security stations. Where there are residents’ committees, securit 
defense committees shall be under th 


andwresidents’\committeessIn outlying areas where there are no public security 
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stations, they shall be under the leadership of public security subbureaus and 
district public security assistants. 


(3) 
‘sentatives, 


(4) Security defense committees in coastal villages shall be under the 
leadership of coastal defense public security stations and coastal defense public 
security representatives. 

Article 9. Basic level governments and public security organs in the various 
places shall strengthen the leadership of the work of security defense committees 
and also establish necessary systems: 

(1) They shall require all security defense committees periodically to 
report on their work to the local masses, to invite the opinions of the masses, 
and to accept the criticism of the masses. 

(2) Those who are active and have conspicuous accomplishments in their 
work shall promptly be given commendations and rewards. Those who separate 
themselves from the masses and violate discipline shall promptly be given 
criticism and penalties. Before rewards or penalties are given they must be dis- 
cussed and decided upon by the local masses and approved by the leadership 
organs. 

Article 10. Provincial and city public security departments and bureaus may, 
on the basis of the spirit of this Act, formulate concrete measures for executing 
the Act and report them to the [authorities of] large administrative areas and to 
the Central Ministry of Public Security for the record. 

Article 11. After approval by the Government Administration Council of the 
Central People’s Government, this Act shall be promulgated and put into effect 
by the Central Ministry of Public Security. 












ITEM 13B 


To facilitate understanding of Item 13B (and some of the other material in this 
volume), a word should be said about rural organization prior to the advent of 


the ,people'sscommunes*in=theatterspart, of 1958 From 1949" to" 1958"the ‘Chinese 
Communists did a good deal of experimenting with rural organization. Yet, despite 
their elimination of the pao-chia system and their establishment of formal government 
atethenlevel of thesadministrativemvillageythesbasicwpatterm®of rural government was 
still a familiar one to those who #eéalleéd the Nationalist'regime (see Item 9). A 


cluster of families continued to form a natural village, although its affairs were now 
administered by leaders selected by Party and government officials from among 
politically reliable, enthusiastic village residents. As before, a group of natural villages 
in the same neighborhood formed the administrative village, which now had an elected 
people’s congress and a people’s council that constituted the lowest level of formal 
government in the countryside. At the level of the district (referred to by C. K. Yang 
in Item 9, as “subdistrict”) there continued to be a branch office of the county 
government that supervised the activities of the group of administrative villages within 
its jurisdiction. 

The pattern of agricultural organization, however, had been markedly altered by 
1958. The land reform of 1949-1953, which distributed land to individual peasant 
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families, was merely the first step on the road to “socialist reform” of agriculture. 
That road subsequently led China’s peasants from family farming through “mutual 
aid teams” and lower level cooperatives to collectives called “advanced agricultural 
producers’ cooperatives.” Although the details varied greatly, 

nd each 
cooperative had a he people’s communes were 
formed from the merger of the government of one or more administrative villages 
with the agricultural cooperatives in the area. 





[Shang Yin-pin, “Fully Develop the Militant Role of the Basic Level Seeunityer 
FYC, 5:71 (1958)] 


f Hopei province, like those of 
other regions throughout the country, 


and also grew up and became powerful during those movements. They were 
first established in rural villages and [at the level of] city streets. Later, they 
were established in factories, mines, enterprises, and cultural and health depart- 
ments. Following the three large-scale struggles to suppress counterrevolution, 
the 1956 changes in the ownership system, and some revisions in the work of 
basic level organizations, the security defense organizations also went through 
several relatively great changes. Each change enabled them to go further down 
the road toward even greater strength and perfection. Security defense com- 










s their unit. 
freed from having to take part in pro- 
duction. Some members of the security defense committees also concurrently 
serve as s or as deputy chiefs of the co- 
operatives. Besides this, in cooperatives and in production teams, security de- 
fense groups and security defense personnel have also been established. In the 
cities, in addition to the security defense organizations established in the suburbs 
and [at the level of] the streets, workshop or trade security defense organi- 
zations, or [crime] prevention organizations have also been established in factor- 
ies, mines, enterprises, organs, and schools. This has enabled the basic level 
security defense organizations — mass organizations — to penetrate into every 
corner. Their membership is also of a broadly representative nature. The great 


PR ar Ro I re ll of the Youth League and 
are activists. There also are neutral members of the masses. There are workers, 


peasants, students, and also technical personnel, engineers, professors, etc., who 
manifest the broad mass nature of this organization. It was last year’s national 
rectification and socialist education movements that particularly enabled the se- 
curity defense committees . . . to make even greater progress in organization 
and in the ideological demeanor of the cadres. Now the SDC is no longer an 
organization of a small number of activists nor only a band that links the 
public security organs with the masses. Rather, it is a militant unit that unifies, 
ey the struggle against the enemy and in conduct- 


ing social reform. 







Their chairmen are for the most p 


INFORMAL ADJUSTMENT AND SANCTIONING 119 





1. Compare the security defense commiitee to the pao-chia as described in Item 9. 
What are the major similarities and differences? Oneserucialedifferencesin™fact, “oF 


s subsequent 





materials demonstrate. In evaluating the security defense committee, bear in mind 
the following analysis of the theory of the pao-chia as adopted by the Ch’ing emperors, 


“Another distinctive feature of the pao-chia that deserves notice is that local 
inhabitants themselves were made to operate it, while local officials supervised 
its operation without taking any direct part in it. Such an arrangement had its 
advantages. By enlisting the help of the local inhabitants, the government ex- 
tended its control to the remotest hamlets without multiplying the number of 
government officials; by putting the pao-chia under the supervision of local of- 
ficials, it prevented the pao-chia heads from.acquiring undue power or influence. 


Under this system the : , 5 ; 
i — in other words they were made to 


spy upon themselves. Such mutual fear and suspicion were instilled in their 
minds that few of them dared to venture into seditious schemes with their fel- 
low villagers. Thus even if individual criminals could not be completely elimi- 
nated, the opportunity for instigating concerted uprisings was greatly reduced. 


: * 
the government in'Suppression"6f"rimes. A nincteenth-century Western writer 


correctly said of the Ch’ing dynasty that ‘what is ostensibly a paternal govern- 
ment ruling its subjects through their filial affection is in reality a tyrannical 
administration that maintains its power by fear and distrust.’ The pao-chia was 
one of the instruments employed by the emperors for this very purpose. To 
regard it as ‘an organization for census taking,’ ‘the self-government of old 
China,’ or ‘a system of local government,’ as some writers do, is to misinterpret 
not only the function of the pao-chia but also the nature of the imperial sys- 


tem.” 14 


2. On the basis of the following passage from™BermanjWusticeinmheU.SiSRy 
compare the security defense committee to the volunteer police, below called 
“People’s Patrols,” that have come back into prominence in the Soviet Union in 


recent years. 


The People’s Patrols are a sort of auxiliarypolicer The Russian term for them, 
druzhiny, is an old Slavic word referring to the band of comrades (druzhinniki) 
who advised the princes of Kievan Rus and at the same time formed the nucleus 
of their armies. Various organizations performing auxiliary police functions 
existed during the 1920’s. They were often known as ‘Commissions of Social 
Order.’ By 1930, these were reformed into ‘Voluntary Societies for Aiding the 
Police.’ In January 1930 there were 2500 such societies in the Russian Republic 
alone. In May 1930, through a charter issued by the Council of People’s Com- 








11. K. C. Hsiao, pp. 45-46. 
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missars, the societies were given a legal basis for the police functions they had 
been exercising. In the later 1930's, the Voluntary Societies were reorganized 
into Brigades and placed under strict central control. During World War II, 
‘Groups for the Protection of Social Order’ were formed to provide protection 
against spies, saboteurs, and line-crossers. Aviteretheewary the Brigades were 
reformed and 
and they devoted themselves largely to the enforcement of traffic regulations 
and automobile inspection. 

“Beginning in 1958, People’s Patrols, with some millions of members, were 


formed throughout the country. on Voluntary 
People’s Patrols SS em an God i by the 
earlier organizations. The statute lists the following tasks: 

1. To maintain publiewordér on streets, in stadiums, parks, and other public 
places, at meetings, demonstrations, sports events, etc.; 

2. Together with police, court, and Procuracy agencies, to combat petty 
crime hooliganism’. drunkenness, theft, violations of trade regulations, specu- 
lation, moonshining, and other offenses; 

3. To enforce traffiéfegulations; 

4. To combat neglect of children; 

5. To make suggestions to state and social organizations for taking meas- 
ures of influence against persons who violate public order; 

6. To send materials concerning offenders to Comrades’ Courts or adminis- 
trative agencies, to send druzhinniki as social prosecutors where necessary, and 
to report offenses in the press, wall newspapers, posters, window displays, and 
bulletins; 

ae°20 Spry apenas Tet population concerning the 
observance of the nd the prevention of anti- 
social offenses. 

“The druzhinnik has the right to demand that a citizen stop violating public 
order and to demand that he produce identification papers or a driver’s license; 
to take an offender to the headquarters of the Patrol, to the police, or to the 
local soviet; to obtain transportation for the victim of an accident or a crime; 
freely to enter clubs, stadiums, cinemas, and other public places, in order to 
maintain order. 

“The Patrols are not subordinate to any ministry or to any government 
agency, but he 1960 statute 
expressly places them under the direction of Communist Party agencies. 

“It is evident that in addition to powers normally exercised by regular police 
in all countries, the Patrols also have specific educational functions. They are 

i i-SOCi — for example, 
neglect of children. They sometimes ridicule offenders in the press or on public 
display boards (‘Billboards of Shame’), They speak to general meetings of 
workers and employees in enterprises and institutions. They roam the city in 
pairs, taking issue with conduct of which they do not approve, such as boisterous 
parties, drunkenness, wearing of ‘Western’ clothes, or dancing of ‘Western’ dance 
steps. 
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“Lacking the training of the regular police, they are apt to be rough and dis- 
courteous and to exceed their powers. Some have been indicted for brutal 
crimes. At the same time, disobeying a lawful order of a druzhinnik, insulting 
him, or resisting him, have been made criminal offenses, and an attempt on his 
life (if accompanied by circumstances which aggravate the offense) has been 
made punishable by death. 


“The aim of the People’s Patrols is to establish anseducationalsagencyfOte 


who will, in the words of the 1960 statute, ‘be an example in work and in 
everyday life.” The aim is a characteristic one. Whether the Soviets can over- 


come the difficultiés inherentinva"réliance»onsamateurs to perform police func- 
tions — remains to be seen.” 1? 
ITEM 14. PEOPLE’S MILITIA 


The PRC has also developed its own 
primary goal of this militia has been to provi 
for the People’s Liberation Army, 








. Although the 
a mass reserve as auxiliary support 
he militia has also provided 
in the 
maintenance of public order. Its participation in the criminal process is much more 
limited in the cities. 

Theoretically, in the countryside all able bodied citizens of both sexes between 
the ages of 16 and SO belong to the militia. Actually, except in times of crisis, 
the only meaningful militia is the “basic militia.” This is composed of reliable 
citizens, mostly men and usually CYL members or activists, who in addition to their 
usual occupations, devote their spare time to military training, local patrolling, 
and performing tasks assigned by rural security personnel. Whenever needed, mem- 
bers of the basic militia have access to firearms that are stored at units of the 
commune. To assure the militia’s integration into the system of local public security 
control it is not uncommon, for example, for the chief of a commune production 
brigade’s security defense committee to be deputy chief of the brigade militia unit 
and for the militia chief to be deputy chief of the security defense committee. 

Although the role of the militia in law enforcement has yet to be studied, some 
of the material in this volume illustrates its scope. Background information on the 
evolution of the militia can be found in John Gittings, “China’s Militia.” 1% 

Item 14 is a recent, official assessment of the militia. 






[AE in Consolidating National Defense and 
Defending Socialist Construction,” Hsin-hua tung-hsiin-she (New China news 
agency, Peking), Sept. 26, ; translated in SCMP, 3314:8-9 (Oct. 8, 1964)] 


Guided by Chairman Mao’s thinking on the people’s war, militia organizations 
all over the country form [a] powerful armed force of the people. These armed 
organizations of the people are playing an enormous role in the cause of consoli- 
dating the national defense and defending socialist construction, proving them- 
selves to be an able assistant and a powerful reserve force of the People’s 
Liberation Army [PLA]. 

Now, in the vast territories of our country from the cities to the countryside, 


12. Rev. ed. (New York, 1963), pp. 286-288. 
13, China Quarterly, 18:100-117 (April-June 1964). 
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and from coastal islands to the remote grassland and pastureland, we can often 
see spirited militiamen and militiawomen, making positive use of odd moments 
spared from production, study and work, arduously practicing the skills of kill- 
ing the enemy with their rifles and grenades. In coastal areas in Fukien, 
Chekiang, and Kwangtung, the broad masses of militiamen are very enthusiastic 
in carrying out military training. They can shoot accurately and throw grenades 
to a great distance, and some of them can also operate artillery pieces, anti- 
aircraft weapons, and signalling equipment. They carry out patrol and do sentry 
duty shoulder to shoulder with PLA soldiers at ordinary times, and fight by 
their side in battle. In border regions, many militiamen can fight on horseback 
on the grassland. Some of them are sharp shooters and expert grenade throwers 
and are skilled in fighting on horseback. These coastal and frontier militia units 


have formed a joint defense Sa among villages, that is, When"an"iéidenv 


ome militia organizations and local PLA forces have together 
set up a network of joint defense, so that, as soon as an order is issued, the 
soldiers and the people will set out together to exterminate an invading enemy. 
These ever ready, combat worthy, and invincible militia organizations, in co- 
operation with the People’s Liberation Army, have cast the motherland’s long 
coastal line and frontiers into a wall of steel. 

This powerful armed organization of the people has developed in prolonged 
revolutionary struggle and has a long history and a glorious tradition. In the 
past revolutionary wars, thousands upon thousands of militiamen joined the 
armed forces in striking blows at the enemy and defending their hometowns and 
the revolutionary bases. Since the establishment of the new China, the people 
have inherited the glorious traditions of revolutionary struggle, held the weapons 
firmly in their hands, and consolidated and improved the militia organizations 
unceasingly. After Chairman Mao called for vigorous formation and training 
of militia divisions in 1958, the militia organization in our country has developed 
on an unprecedentedly large scale. In places all over the country, ranging from 
rural people’s communes to urban factories, mining enterprises, public offices, 
and schools, militia divisions and regiments have been set up universally, form- 
ing a powerful armed force participated in by hundreds of millions of people. 
Particularly in rural people’s communes, the militia organization has further 
strengthened the combination of labor with military training and carried out 
ining 1 and in ac- 
cordance with time and regional factors. As a result, the political and ideological 
consciousness of the broad masses of militiamen have increased, and their level 
of military techniques has been heightened day after day, and the organization 
and discipline among them is being strengthened unceasingly. 

This nationwide militia force plays an important role in cooperating with the 
PLA for defending the coast and frontiers, in maintaining law and order in 
society, and in protecting factories, mining enterprises, warehouses, railways, 
bridges, and forests. The militiamen not only cooperate with the People’s Liber- 
ation Army and public security organs in exterminating remnant bandits and 
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arresting reactionary criminals, but coastal militiamen have constantly carried 
out patrol, stood on sentry, and fought battles shoulder to shoulder with the 
local PLA forces. 


How does the Chinese militia appear to differ from the Soviet volunteer police? 


ITEMS 15A-15B.(MEDIATION COMMITTEES” 


Almost immediately upon capturing the major citiesmof@@hinaGinilO49sethe 
iati In doing so, they 
were consciously building upon the traditional Chinese preference for coping with 
disputes and antisocial conduct by means of persuasion and informal pressures. 
All of the major areas that had been “liberated” by the Communists prior to 1949 
had established such mediation committees, which were basically similar to those 
that had been organized by the Nationalist government in its areas beginning in 
1930, The Communist government was therefore experienced in mediation work 
by the time it came to national power. 

Item 15A, the Provisional General Rules for the Organization of People’s 
Mediation Committees, represents the regime’s distillation of the first five years of 
nationwide experience with mediation. It constituted an effort to curb the abuses 
that had been revealed and to impose a regularized system. Item 15B in effect 
provides the “legislative history” of the Provisional General Rules. As it indicates, 
the theory that underlay the establishment of mediation committees was that 
Staiimiahe qoueremiremicas amie; polieey sectors i-otl — id bi f their major 


_———_—__—_= By providing special mediation personnel, it 


was hoped to relieve those institutions of a substantial burden. 








ITEM 15A 


These Provisional General Rules may be regarded as still basically operative. 
Promulgation of the Act for the Organization of City Residents’ Committees at 
the end of 1954 required some minor organizational adjustments in cities in order to 
integrate mediation into the residents’ committee structure. A residents’ committee 
either may have one or more of its members take charge of mediation work or 
it may organize its own mediation committee. In the former situation, the persons 
charged by the residents’ committee with responsibility for mediation work usually 
serve as members of a higher level mediation committee whose jurisdiction is the 
entire area covered by the public security station and the street office. Following 
the promulgation of the legislation that formalized their existence, ¢hemstreet™ofice ” 


o 


_ SS of administrative villages into com- 


munes, mediation work in each commune has been led by a member of the commune 
He in turn supervises the activities of the mmediation”com= 

inarl s in the case 

of security defense work, subsequent reductions in the size of many communes have 

not significantly affected the organization of mediation work. 

Since 1958, in certain rural. and urban areas the mediation committees have 
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merged into the security defense committees and, in some places, the functions of 
merged and unmerged mediation committees alike have been enlarged to go beyond 
mediation (see Chapter II, section C, subsection 2). 


[PROVISIONAL OF THE PRC FOR THE ORGANIZATION 

passed at the 206th meeting on 

government administration by the Government Administration Council, Feb. 25, 

195439promulgated by the Government Administration Council, March 22, 1954), 
FLHP 1954, pp. 47-48] 


Article 1. These General Rules are adopted specifically in order to establish 
people’s mediation committees (hereafter simply called mediation committees) 
for promptly strengthening the people’s 
education in and promoting the intermaleunity, 


y the people and construction by 









the state. 
Article 2. Mediation committees are mass mediation organizations which 
conduct their work under the guidance of basic level people’s governments and 


courts. 
icle 3. The tasks of mediation co 


Il be to mediate ordinary — 


d also, through 
















mediation, to conduct nd 
decrees. 

Article 4. Generally, in establishing mediation committees, the area under 
the , ; , 
and the all be the unit dfethe~countrysides, Mediation 


committees shall be composed of from three to eleven members. 

Article 5. Generally, in cities members of mediation committees shall be 
électedsby representatives"of*theresidentsy,under the direction of the basic level 
people’s government. In the countryside, they shall be elected by the people’s 
congress of the administrative village. Mediation committees shall each have 
one chairman and also may have one or two vice-chairmen, all of whom shall be 
elected by and from among the committee members. There shall be one election 
each year. Those members who are re-elected may continue to serve. 

All those among the people whose political appearance is clear and who are 
impartial, linked with the masses, and enthusiastic about mediation work may be 
elected to membership on mediation committees. If during their term of office 
there are instances when committee members violate the law, are derelict in 
their duty, or are unfit to discharge their duty, the institution that elected them 
may at any time recall them and replace them at a regular election. 

Article 6. Principles which must be observed in mediation work: 

(1) Mediation must be conducted in compliance with the policies, laws, 
and decrees of the people’s government. 
(2) A nent of both parties nenohininedsandumeadiati 
_ be coerced. © 


(3) It must be understood that mediation is not a procedure to which 


resort is necessary in order to bring suit.Qhesparties May not"besprevented"fromy 
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‘mediation or that mediation was unsuccessful. — 

Article 7. Discipline which must be observed by mediation committees: 

(1) Corruptly accepting bribes or practicing favoritism and other abuses 
shall be prohibited. 

(2) Punishing the parties or taking them into custody shall be prohibited. 

(3) Engaging in any oppressive or retaliatory conduct against the parties 
shall be prohibited. 

Article 8. When mediating cases, mediation committees shall conduct their 

and they shall attentively listen to the 
opinions of the parties and penetratingly investigate, study, and clarify the 
circumstances of the case. They shall conduct mediation with a friendly and 
patient attitude and in a reasoning manner. Successful mediation of a case may 
be registered, and, when necessary, the parties may be given a certificate of 
mediation. 

Article 9. If, in mediating cases, mediation committees violate policies, laws, 
or decrees, the people’s court shall correct or annul the action. 

Article 10. Basic level people’s governments and courts shall strengthen 
their guidance and supervision over mediation committees and also help them 
in their work. 

Article 11. These General Rules shall go into effect on the day they are 
promulgated by the Government Administration Council of the Central People’s 
Government. 


ITEM 15B 


[Editorial, “Do Péoplée’s!Mediation Work Well, Strengthen the Unity of the People, 
Impel Production and Construction,” JMJP, March 23, 19545 p. 1] 


Unity is strength. Unity is the strength to impel the masses of people to 
carry on construction for production. Under the leadership and education of 
Party committees and of the people’s governments of the various levels, and 
especially after undergoing various social reform movements, the political con- 
sciousness of the people of our country has been greatly enhanced. ‘Thesmajority 

decrees, and policies of 
the state. Therefore, the number of disputes among the masses has been reduced 
in comparison with preliberation days, and the internal unity of the people has 
been strengthened as never before. But*the number ofecaseswreceived" by “basic 
That is because, 
le, the courts were insti- 









during the period of the Kuomintang’s reactionary 
tutions of the reactionary government for suppressing the people. Not only was 
their troublesome system of litigation inconvenient for the people, but in all sorts 
of ways they were a form of extortion which arbitrarily oppressed and en- 
croached upon the people. Because of this, when people were involved in a 
dispute, they generally were unwilling to bring suit. 






~ 


|| 
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to bring suit, because the government and the court belong to the people them- 
selves. These disputes among the people in the great majority of cases concern 
land, housing, timberland, water utilization, marriage, debts, and other ques- 
tions. it will affect 
the unity of the masses, interfere with their production and work, and at times 
may even be the ause of armed fighting, murder, and other bad results, which 
obviously 4 For this reason, the 
people’s government and the people’s court are responsible for finding a satis- 
factory resolution for these disputes among the people, and absolutely must 


not consider them trifles unworthy of attention. But, it is impossible for the basic — 


It is necessary to adopt an effective 


organizational form and work method to resolve them. The people’s mediation 
committee created by the masses is an excellent organizational form which is 


convenient not only for resolvingedisputessamongsthespeople*butvalsomtor*carry= 
_eemmingeoutithetmasslinesineudicialtworkelt is a mass organization for the people's 


self-education. 
According to the experiences of those areas which established mediation 


committees relatively early with relatively good results, there are the following 
advantages to pursuing this method: First, since the mediation organization is 
in the administrative village or district, 


theysituationsandsit is easy for them to absorb the opinions of the masses; there- 


fore, they canshandle*problemsirelativelyspromptiyeand there is a great saving 


in the masses’ time compared to their seeking relief from the government or 
court. According to the incomplete statistics of people’s courts in Szechuan 
province alone, from January to September 1953, more than 40,000 cases of 
disputes among the people were resolved by people’s mediation committees in 
117 counties. If these disputes among the people had to be resolved by the 
people’s court or the people’s government, not only would they not be resolved 
promptly but an incalculable loss in money and production time would be in- 
curred by the masses travelling between their villages and the county seats. 
Second, through mediation, the mediation committee 

















ake them familiar 
sness and concept 








with policies, laws, and decrees; raise their political cons 
of observing the law; strengthen the unity of the people; an 
disputessamong’the people and:the-occurrence-of:eriminalyacts» This ; is of benefit 
to production and construction. In Ping-shun county of Shansi province, be- 
cause mediation among the people was done well, and because attention was 
given to propaganda-education, the reaction of the people was: “Disputes are 
fewer year by year, and food grains are more abundant year by year.” In the 
administrative village of Chai-hsi in Chekiang province’s T’ung-lu county, the 
people’s mediation committee settled a dispute about water utilization during 
the drought of July 1953 and simultaneously publicized the policy of the peo- 
ple’s government for fighting the drought and protecting the harvest and ex- 
plained why the masses should unite for mutual assistance. As a result, the 
masses themselves conceived a rational water utilization system and resolved 
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their problem at its root. Because of the development in every area of the mutual 
aid and cooperation movements, some areas have now already begun to send 
people’s mediation personnel to mutual aid groups and agricultural producers’ 
cooperatives to assist in resolving disputes between members of the groups and 
cooperatives, and through mediation to conduct socialist education. This has 
impelled the development of the mutual aid and cooperation movements. Third, 


doing people’s mediation work well is also of great use in improving the work 
ofebasiewevelegovernments*and"courtsiaf the disputes among the people must 


all be resolved by basic level governments or courts, thescadresefrom many 
districts and administrative villages will be unable to concentratestheir'strength — 
on leading the people in the various kinds of ,produetionvandsconstruction, and 
basic level courts will be unable to concentrate their strength on dealing with 
major cases. Moreover, not only will it [cadres’ handling of mediation] keep 
these cadres busy all day mediating disputes among the people, but it will also 
pile up cases as before and thus cause the masses to be dissatisfied. Doing 
people’s mediation work well can greatly reduce the time spent by the district 
and village cadres in mediating disputes among the people, and can permit 
them to concentrate their strength on guiding the masses in production and 
construction. Therefore, all people’s mediation organizations that are really use- 
ful universally receive the welcome and respect of the cadres of the districts 


and administrative villages. As far asebasielevelspeople’sycourtssaresconcemed, 


they obviously receive a 
strength» onsdealing*with serious» violations»of "state “policies laws, and decrees 
and major cases of damaging economic construction. 

It was precisely because people’s mediation work is so important that, in 
April of last year, the Second National Judicial Conference decided that from 
now on, the establishment and strengthening of the people’s mediation com- 
mittee in a guided and planned way in the cities and administrative villages 
throughout the country must be one of the important tasks in the people’s 
judicial construction and must also be an important task of the Party and govern- 
ment organizations in districts and administrative villages in the course of their 
rousing the masses to increase their participation in the important work of build- 
ing the government. Now, the Provisional General Rules for the Organization 
of People’s Mediation Committees promulgated by the Government Adminis- 
tration Council of the Central People’s Government have more concretely de- 
fined the nature, tasks, scope of jurisdiction, and the organizational and operat- 
ing principles of people’s mediation committees, thus providing the committees 
with a clear and definite basis for conducting their work. 

In order to facilitate the development of people’s mediation work, it is first 
necessary to correct the erroneous view that some cadres take towards this 
work. Last year, when we opposed the “five too many” in the rural villages, 
some areas regarded people’s mediation committees as superfluous and, ignoring 
actual conditions, uniformly abolished them or merged them into other organi- 
zations. The occurrence of this sort of phenomenon is chiefly explained by the 
fact that some cadres did not understand the role of the people’s mediation com- 
mittee and also distorted the meaning of our opposition to the “five too many.” 
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The “five too many” is a product of subjectivism and commandism, and is a 
burden to the masses and the basic level cadres. It affects their production and 
work, and of course must be opposed with determination. Really useful people’s 
mediation committees, however, not only do not increase the burdens of the 
masses and the cadres, but are organizations that are urgently needed by the 
masses and by basic level governments and courts and that are beneficial to 
production and work. Some people’s mediation committees were not effective, 
mainly because local people’s courts and governments were deficient in provid- 
ing them with leadership. One certainly cannot, because of this, completely 
deny the role of the people’s mediation committees. Since last year, although 
some areas have abolished people’s mediation committees, they go on among 
the masses, “existing after the name has perished.” Some areas accepted the 
requests of the masses by restoring them. 





mass organization which resolves disputes among the pe 
cism and self-criticism by the people themselves; and is 
task is to mediate ordinary civil disputes and minor criminal cases and, through 
daily mediation work, to conduct propaganda-education among the masses about 
policies, laws, and decrees in order to prevent and reduce the occurrence of 
criminal acts and disputes among the people. Because of this, when the people’s 
mediation committee conducts its work, it must resolutely adhere to the three 
principles laid down by the Provisional General Rules for the Organization of 
People’s Mediation Committees: matters must be handled in accordance with 
governmental policies, laws, and decrees, and no unprincipled mediation may 
be conducted; mediation must be Voluntarilysentereduintomby both parties and 
may not be coerced, nor may parties be coerced into carrying out the reconcili- 
ation “agreement”; mediation is not a necessary procedural prerequisite to liti- 
gation, and the parties may not be prevented from bringing suit in the people’s 
court because they have not resorted to mediation or because mediation was un- 
successful. In the past, when people’s mediation committees of many areas cor- 
rectly carried out these principles, mediation work had conspicuous accomplish- 
ments and received the welcome and support of the local masses. Butyanesome 





“passing by 
a show of hands,” and other rough methods to coerce the parties into accepting 
and carrying out the reconciliation “agreement.” Or else, they did not dare to 
use appropriate criticism-education against the erroneous views of the parties 
and adopted a compromising attitude. As a consequence, mediation failed or 
the reconciliation agreement did not accord with policies, laws, and decrees, or 
it injured the interests of the other party. Some other mediation personnel 
mistakenly thought that the people’s mediation committee was a judicial organi- 
zation of the first level with powers equal to those of the people’s court. Conse- 
quently, there arose forbidden phenomena such as “no suit may be brought un- 
less mediation has been tried,” “restrict the bringing of suits,” “cases cannot 


99 «6Cs 


leave the village,” “if you want to bring suit, you must be introduced by the 
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district or village,” and treating the reconciliation agreement as a judgment and 
forcing the parties to carry it out. Only if we resolutely correct these errors 
can we develop the role of people’s mediation work and help resolve disputes 
among the people while not damaging the interests of the masses and causing 
dissatisfaction with the government on the part of the people. Besides promptly 
correcting the cases which should not be mediated or which were mediated in- 
correctly, people’s courts of the various areas must also organize the mediation 
personnel to study the Provisional General Rules for the Organization of People’s 
Mediation Committees, using model examples to educate the mediation person- 
nel, thereby raising their policy and ideological levels and work ability and 
preventing the occurrence of errors. 


1. For purposes of applying Article 3 of the Provisional General Rules, what 
are “minor criminal cases”? Would this category include a fist fight? What if one 
of the disputants got a bloody nose? Would it include petty theft? Defamation? 
Adultery? Negligent homicide? 

a. Consider this quotation from K. C. Hsiao, Rural China: 


“Arbitration, however, was not always efficacious. Generally it could not be 
resorted to in very grave incidents. Cases involving jen-ming (human death) 
were seldom settled out of court, even where no crime (manslaughter or murder) 
was committed. Villagers thus implicated seldom escaped the blackmail and 
extortion of yamen underlings or rural bullies. The suicide of a daughter-in-law 
in a southern village in the nineteenth century reduced a well-to-do family to 
ruin. Moreover, so long as lawsuits were a source of income for sung-kun 
(litigation sticks, that is, pettifoggers) and for those who connived with them, 
arbitration could never supplant yamen justice.” ™ 


b. Also consider the following account of the work of a mediation committee 
in an administrative village of Szechuan province in 1948 under the Nationalist 
regime: 


“The Mediation Committee in the Hsiang Government is a five-man board 
(according to the regulations, there should be seven) responsible for administer- 
ing justice. There is no court of law in the Hsiang. All disputes that can be 
handled locally are settled by this committee on the basis of equity. For example, 
if a man is accused of robbery, his neighbors escort him to the Mediation Com- 
mittee, which hears both sides of the case, decides whether or not the man is 
guilty, and then proposes some sort of settlement that is accepted by all con- 
cerned. Crime is not a serious local problem, however. In the rare cases where 
a serious crime is committed, the man is sent to the Chungking Local Court for 
trial. Normally, he would be sent to the Hsien Local Court, but Pahsien has 
no court of its own and uses the one nearby in Chungking. 

“The Mediation Committee holds its sessions on market days, and at each 
session a minimum of three committee members must meet to handle the cases 
brought before them (they average two to six cases each market day). De- 
cisions must have the concurrence of at least two committee members and 


14, P. 292. 


130 MATERIALS 


the committee’s chairman. If the disputes are trivial and informal, the meeting is 
held in a teahouse. If they are more serious and a formal written report is 
presented, then the session is held in the Hsiang Office. All the current com- 
mittee members are old men who have the respect, and command the deference, 
of the entire community. Four of the five belong to the group of twenty-one 
gentlemen [leaders] already mentioned. None of them receives any salary for 
serving on the committee. 

“The cases brought before the Mediation Committee in Hsieh-mahsiang in- 
clude petty criminal cases such as stealing, commercial disputes, personal argu- 
ments, debt trouble, and landlord-tenant disputes.” 1° 


c. Article 2 of the Act for Mediating Civil and Criminal Cases in the Border 
Regions in [the provinces of] Shensi, Kansu, and Ninghsia, which was promulgated 
by the Communist regime at Yenan in 1943, provided: 


“Mediation shall be undertaken in all civil disputes. Mediation may be under- 
taken in all criminal cases, with the exception of the following crimes: 
(1) A crime against the internal security of the state; (2) A crime against 
the security of the state committed in conjunction with a foreign power; (3) 
Treason; (4) Murder; (5) Banditry; (6) Kidnapping for ransom; (7) Violating 
government laws and decrees; (8) Undermining social order; (9) Corruption 
and misconduct in office; (10) Interfering with public affairs; (11) Interfering 
with elections; (12) Escaping from custody; (13) Concealing offenders or 
destroying evidence; (14) Undermining the currency or valuable securities; 
(15) Forging official documents or seals; (16) Creating public danger; (17) 
Perjury; (18) Interfering with water utilization; (19) Sabotaging transportation 
and communication facilities; (20) Falsifying weights or measures; (21) Inter- 
fering with agricultural or industrial policy; (22) Opium crimes; (23) Other 
crimes of a habitual nature.” 1° 


Under the Shen-Kan-Ning Act, can a rape case be mediated? 

d. What crimes are subject to mediation in our country? How should a proper 
line be drawn? 

2. What legal effect should be accorded to a reconciliation agreement? The 
editorial from the People’s Daily (Item 15B) tells us that it is forbidden to treat 
that agreement as a judgment and force the parties to carry it out. Should it be 
treated as a contract? Or as not binding? 

3. Article 17, paragraph 1 of the Marriage Law, which was promulgated in 1950, 
provides: 


“Divorce shall be granted when both the [married] man and woman them- 
selves desire it. Also, when either the man or the woman firmly requests it, 
divorce shall be granted if mediation by the district people’s government and 
judicial organs proves ineffective.” 17 


15. A. Doak Barnett, China on the Eve of Communist Takeover (New York and 
London, 1963), pp. 131-132. 

16. This act may be found in Office of the Shen-Kan-Ning Border Region Government, 
ed., Shan Kan Ning pien-ch’ii cheng-ts’e viao-li hui-pien (Collection of policies and acts 
for the border regions in Shensi, Kansu, and Ninghsia, second series; n. p., 1944), p. 266. 

17. FLHP 1949-1950 (1), p. 34. 
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The above-cited provision is relevant to the criminal process, because many _ ts, 4 
minor disturbances of public order arise out of matrimonial discord and are jV,or%* 
handled together with the fundamental marital problem. It is one of several pro- Pose 
visions which, prior to the promulgation of the Provisional General Rules for the pe OA al 
People’s Mediation Committees, made mediation compulsory in certain areas of 
activity. Is there a conflict between the Marriage Law and the General Rules in [afew 


- 
this respect? How should it be resolved? - ap 
ef oa 


é 
uote 





A description of the neighborhood political-legal apparatus that did not refer to 
the Communist Party would be incomplete. As Part I suggests, at least sincenh9S? 





. Together 
with the deputy Party secretary, they form the local “political-legal Party group” and 


The district public security subbureau, procuracy, and court have their own 
Party units; whether the unit is a group, branch, general branch, or basic level 
committee depends on the number of Party members within each institution, a factor 
that in turn reflects local circumstances. Many of the leading *membersvofethe'semi= 

In a production brigade of a 
rural commune, for example, often the chairmen of the security defense and 
mediation committees and the chief of the militia unit are all Party members who 
serve not only as members of the brigade management committee but also as 
members of the brigade Party branch committee. Amcertainsamounteofsconfusion» 

and the confusion is 
compounded when Party members have two or more non-Party responsibilities. 
Therefore, when members of the local elite settle disputes and impose sanctions, 
it is sometimes difficult to know in which capacity they are acting. 

It has been estimated that as of 1962 there were approximately 17 million Party 
members. Yet at that time China was thought to have a population of almost 700 


million. Thus, Party members are not found in all rural production teams, factory — 
work groups, and city residents’ committees. To keep in close touch with the daily 


= J 


in addition to other mass organizations, the Party relies upon its 
subsidiary, gue. It has been estimated that as of 1962 


there were 25 million members of the CYL, which is composed of especially ener- 
getic supporters of the regime whose ages generally range from fourteen to twenty- 
five years.18 Apart from propagandizing and mobilizing the masses, CYL members 


not only providesvaluable reporting "servicesyon the activities and attitudes (including 


antisocial activities and attitudes) 








Younger members of the local elite 


18. In certain circumstances persons may continue to be CYL members after they 
reach the age of 25. See Const. of the CYL, p. 3, art. 1. 


A 
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who are not in the Party are usually in the League. Many police patrolmen, for 
example, are League members. 

The following excerpts from the Party Constitution suggest the basic principles 
and patterns of Party organization at the local level. The Constitution of the CYL 
(for an English translation see CB, 738:23-30 [July 30, 1964]) prescribes a similar 
type of organization. 

dopted by the 8th National Congress of the 
CCP, Sept. 26, 1956), Jen-min shou-ts’e, 1957 (People’s handbook, 1957), pp. 51, 
52, 53-54, 55] 


Article 1. Any Chinese citizen who engages in labor and does not exploit 
the labor of others, who recognizes the Party program and Constitution, who 
participates and works in one of the Party organizations, who executes Party 
resolutions, and who pays Party dues as prescribed may become a member of 
the Party. 

Article 2, Party members have the following obligations» 

(1) To strive to study Marxism-Leninism and unceasingly raise the level 
of their understanding; 

(2) To protect the Party’s solidarity and consolidate its unity; 

(3) Conscientiously to implement Party policy and resolutions and actively 
fulfill the tasks assigned them by the Party; 

(4) Strictly to observe the Party Constitution, the laws of the state, and 
communist morality, no exception being made for any Party member, what- 
ever his services or his position; 


(5) To place the interests of the Party and the state, that is, the interests 


and when there is a 
conflict between the two, resolutely to follow the interests of the Party and the 
state, that is, the interests of the masses of people; 

(6) To serve the masses of people with heart and soul, to make more 
intimate their links with them, to learn from them, to listen with an open mind 
to their requests and opinions and report these promptly to the Party, and to 
explain Party policy and resolutions to them; 

(7) unceasingly raise their 
production skill and professional ability; 

(8) To carry out criticism and self-criticism; to expose shortcomings and 
errors in work and strive to overcome and correct them; to report shortcomings 
and errors in work to the leadership organs of the Party, up to and including 
the Central Committee; and to struggle against everything, inside and outside 
the Party, that endangers the interests of the Party and the people; 

(9) To be loyal to and honest with the Party and not to conceal or dis- 
tort the truth; 

(10) To be constantly vigilant with respect to the conspiratorial activity 
of the enemy, and to guard the secrets of the Party and the state. 


\ entioned responsi- 
bilities, he shall be If a Party member seriously vio- 
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lates these responsibilities, undermines Party unity, violates the laws of the state, 
violates Party resolutions, endangers Party interests, or deceives the Party, it 
shall be [considered] a violation of Party discipline, and he shall be given disci- 
plinary sanctions. 


Article 3. Party members shall have the followingwightss 

(1) To participate in free and truthful discussion at Party meetings or 
in the Party press etical or practical questions relating to Party policy; 

(2) To cette the work of the Party and in their work 
to develop their creativity fully; 

(3) To vote and to be elected within the Party; 

(4) To criticize any Party organization or personnel at Party meetings; 

(5) To request to participate personally [in the meeting] when a Party 
organization makes a resolution of a disciplinary or an evaluative nature; 

(6) If they disagree with any Party resolution, to retain [the right to] 
their own opinions and to submit their opinions to the leadership organs though 
they must execute the resolution unconditionally; 

(7) To submit any statement, petition, or accusation to any Party organi- 
zation, up to and including the Central Committee. 

If Party members and responsible members of Party organizations do not 
respect these rights of a Party member, they shall be given criticism-education. 
If they infringe these rights, they shall be given disciplinary sanctions for violat- 
ing Party discipline. 

Article 4. Only those who have reached the agewofeeighteem can be accepted 
as Party members. 

Persons who apply for admission to the Party must carry out admission 
procedure individually. 

Acceptance of Party members must be through a Party branch. Persons who 
apply for admission to the Party must have the recommendation of two full 
Party members, and their admission must be approved by the Party branch at 
a general membership meeting and by the Party committee of the next higher 
level. Moreover, only after a one year period of preparation can they become full 
Party members. 


Article 19. The*Partyeshallebeworganizedwinewaccordance with [the principle 


of] i 
Democratic centralis i i 


ts basic conditions shall be as follows: 





(1) The Party’s deadershiprorgans"of the warious»levels"shallsbewelected. 
(2) The highest leadership organ of the Party shall be thesNationalePRarty» 
«Congressyand the highest leadership organ of the Party at the local level shall be 


the docalParty Congressespof the various levelse@DhesNationalsPartys@ongtess 
ae the local Party congresses of the various 
levels shall elect their respective local Party committees. These committees are 
responsible to their respective Party congresses and report their work to them. 
(3) The Party’s leadership organs must regularly listen to the opinions of 


lower level organizations and the rank-and-file Party members, study their 
experiences and promptly resolve their problems. 
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(4) Lower level Party organizations must periodically report their work 
to higher level organizations. When jower level organizations have problems 








(5) Party organizations of the various levels shall put into effect the princi- 
ple of combining collective leadership and individual responsibility. Any im- 
portant problem shall be decided upon collectively, and at the same time the 
individual shall be enabled fully to develop the role he ought to have. 

(6) Party resolutions must be executed unconditionally. Individual Party 
members must obey Party organizations, the minority must obey the majority, 
lower level organizations must obey higher level organizations, and all [Party] 
organizations throughout the country must uniformly obey the National Party 
Congress and the Central Committee. 

Article 20. Party organizations shall be established according to district and 
production. 

Within a given district, the organization that administers Party work through- 
out the district shall be the higher level organization as far as all constituent 
Party organizations in that district are concerned. 

Within a given production or work unit, the organization that administers 
Party work throughout the unit shall be the higher level organization as far as 
all constituent Party organizations in that unit are concerned. 

Article 21. 


(1) For the entire country, it shall be the National Party Congress. Dur- 


ing periods when the Party Congress is not in session, it shall be the Central 
Committee elected by the Party Congress. 

(2) For the province, autonomous region, or city directly under the central 
y autonomous region, or 
city directly under the central authority. During periods when the Party congress 
is not in session, it shall be the committee of the province, autonomous region 
or city directly under the central authority elected by the Party congress. 

For the autonomous chou, it shall be the Party congress of the autono- 
mous chou. During periods when the Party congress is not in session, it shall 
be the committee of the autonomous chou elected by the Party congress. 

(3) For the county, autonomous county, or city, it shall be the Party 
congress of the county, autonomous county, or city. During periods when the 
Party congress is not in session, it shall be the committee of the county, autono- 
mous county, or city elected by the Party congress. 


(4) For basic level units ({actories, mines, and other enterprises, rural. 
administrative villages, administrative villages of nationality groups, towns, and 


mpanies of the 








People’s Liberation Army and other basic level units), it shall be the basic level 







During periods when the 
general membership meeting is not in session, 
the committee of the general Party 


basic level Party congress or th 
it shall be the 
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branch, or the committee of a Party branch elected by the basic level congress 
or by the general membership at its meeting. 

Article 43. Every Party congress of a county, autonomous county, or city 
shall be [elected] for a term of two years. The number of representatives and 
the measures governing their election and their replacement in a regular or a 
special election shall be decided upon by the [Party] committee of the county, 
autonomous county, or city. 

A meeting of the Party congress of a county, autonomous county, or city 
shall be convened once each year by the [Party] committee of the county, 
autonomous county, or city. 


Article 44. DhesPartycongréss"of*a"countyp autonomous county, or city shall 


county, autonomous county, or city and shallediseusssandsdecid@uponsquestions 
relating to the policy and work of the county or city which»saresofaslocalmature. 


It shall elect the committee of the county, autonomous county, or city and the 
representatives who attend the Party congress of the province or autonomous 
region, 

The Party congress of a county, autonomous county, or city that is under the 
jurisdiction of an autonomous chou shall only elect representatives to attend the 
Party congress of the autonomous chou. 

Article 45. The term of office for the Party committee of a county, autono- 
mous county, or city shall be two years. The number of members and candi- 
date members of the committee of the county, autonomous county, or city 
shall be decided by the committee of the province or autonomous region. Vacan- 
cies on the committee of the county, autonomous county, or city shall be filled 
by candidate members in order of precedence. 

During periods when the Party congress of the county, autonomous county, 
or city are not in session, the committee of the county, autonomous county, or 
city shall, within that county or city, execute the Party’s resolutions and in- 
structions, lead the various kinds of local work, establish various organs of the 
Party, and lead their activities, regulate and assign work to Party cadres on 
the basis of the system prescribed by the Central Committee, lead the work of 
Party groups in local state organs and people’s organizations, and systematically 
report on its work to higher level Party committees. 

Article 46. The Party committee of a county, autonomous county, or city 
shall convene a plenary meeting at least four times each year. 

At a plenary meeting the committee of the county, autonomous county, or 
city shall elect a standing committee and a secretary. When necessary, it may 
elect a secretariat. During periods when the plenary meeting of the county or 
city committee is not in session, the standing committee shall discharge the 
duties of the committee. Under the leadership of the standing committee, the 
secretary and the secretariat shall handle daily work. 

The election of persons to the secretariat and to the standing committee must 
be approved by the [Party] committee of the province or autonomous district. 
But in a city with a population of over 500,000 or in an important industrial 
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city, the election must be approved by the Central Committee. A secretary of 
a committee of a county, autonomous county or city must have been in the 
Party no less than two years. In a city with a population of over 500,000 or in 
an important industrial city, a secretary must have been with the Party no less 
than five years. 


Article 47. Basic level Party organizations shall be established in every factory, 
mine, and other enterprise, administrative village and administrative village of 
a nationality group, town, agricultural producers’ cooperative, organ, school, 
and street, company of the People’s Liberation Army and other basic level units 
that have three or more full Party members. If a basic level unit has less than 
three full Party members, it can not establish a basic level organization but it 
may establish a group of full Party members and preparatory Party members 
or it may join a basic level Party organization in the vicinity. 

Article 48. i 









(1) All basic level Party organizations with 
by decision of the committee of the next higher level, may 
a general membership meeting t Under 
the basic level Party committee branches may 
be established according to production, work, and residence units. Under a 
general branch a number of individual branches may be established. Phesgeneral 

at its meeting or 
by the congress. The branch committee shall be elected by the general member- 
ship at its meeting. The basic level Party committee and the general branch 
committee shall have the authority to approve resolutions of the branch relating 
to accepting and disciplining members. 

In special situations an individual basic level organization with less than 
one hundred members, by decision of the committee of the next higher level, 
may also establish a basic level Party committee. 

(2) i y de- 
cision of the committee of the next higher level, may hold a general membership 
meeting or a congress to Under the general 
branch committee, a number of branches may be established according to 
production, work, and residence units. The general branch committee shall have 
the authority to approve resolutions of the branch relating to accepting and 
disciplining members. 

In special circumstances, a basic level Party organization with less than 
fifty members but with work that requires a general branch committee or a 
basic level Party organization with more than one hundred members which 
does not need to establish a basic level Party committee may, by decision of 
the committee of the next higher level, also establish a general branch com- 
mittee. 

(3) All basic level Party organizations with less than fifty members, by 
decision of the committee of the next higher level, may hold a general member- 


Id a congress or 
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ship meeting to elect a branch committee, and they shall have the authority 
to make resolutions relating to accepting and disciplining members. 
(4) Groups may be formed under the general branch and the branch. 


Article 49. Dhescongresseofvasbasiewlevel*organizationsthat has established a 
basic level Party committee shall convenewateleasteonceweachwyear. A general 


branch shall convene a general membership meeting or a congress at least twice 
each year. A branch shall convene a general membership meeting at least once 
every three months. 

The congress or general membership meeting of a basic level organization 
shall hear and examine the reports of the basic level Party committee and the 
general branch committees, discuss and decide questions relating to the work 
of the unit, elect the basic level Party committee, the general branch committees, 
and the branch committees, and elect representatives to attend the higher level 
[Party] congress. 

The term of office for the basic level Party committee, the general branch 
committee, and the branch committee shall be one year. The number of mem- 
bers of these committees shall be decided by the committee of the next higher 
level. 

The basic level Party committee shall elect a secretary and from one to four 
deputy secretaries. When necessary, it may elect a standing committee. The 
general branch committee and the branch committee shall each elect a secretary 
and, when necessary, may also elect from one to three deputy secretaries. 

A Party branch with less than ten members shall only elect a secretary or a 
secretary and a deputy secretary, but it shall not establish a branch committee. 

A Party group shall elect a leader and, when necessary, it may also elect 
a deputy leader. 


Article 50. Basic level Party organizations must make more intimate the 


The general tasks of the basic level 






organizations shall be as follows: 

(1) To ¢ ¢ rganizationa among the masses 
and to carry out the suggestions of the Party and the various resolutions of 
higher level organizations; 

(2) To pay constant 

s and repc g and to be concerned 
about the material and cultural life of the masses and strive to improve it; 

(3) To accept Party members, to collect Party dues, to examine and 
evaluate Party members, and to carry out Party discipline among Party members; 

(4) To organize Party members to study Marxism-Leninism, Party ex- 
perience, and Party policy and raise their ideological and political level; 

(5) To lead the masses in active participation in the political life of the 
country; 

(6) To leadthe massés"in developingetheireactivismend creativity and 
to consolidate labor discipline and guarantee the fulfillment of production and 
work plans; 


ae 
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(7) To develop criticism and self-criticism, to expose and eliminate 
shortcomings and errors in work, and to struggle against all violations of law, 
disruption of discipline, corruption, waste, and bureaucracy; 

(8) To educate Party members and the masses to heighten their vigilance 
and to pay constant attention to the struggle against the sabotage activity of 
the class enemy. 
Article 51. 






tions of higher level Party organizations and higher level state organs and in 
the ceaseless improvement of the work of their unit. 





But they shall supervise every Party member (including persons responsible for 
administration) within those organs, ideologically and politically, and they 
shall be constantly concerned about improving the work of those organs, shall 
strengthen work discipline, struggle against bureaucracy, and promptly notify the 
persons responsible for administration within those organs of shortcomings in 
the latter’s work and report such shortcomings to higher level Party organizations. 

Article 55. The Chinese Communist Youth League shall conduct its own 
work under the leadership of the Chinese Communist Party. The Central Com- 
mittee of the Youth League shall be subject to the leadership of the Party 
Central Committee. Local Youth League organizations of the various levels 
shall simultaneously be subject to the leadership of Party organizations of the 
same level and higher level Youth League organizations. 

Article 56. The Communist Youth League shall be the Party’s assistant. 
All Youth League organizations shall be active propagandists of and shall im- 
plement the Party’s policy and resolutions with respect to all socialist undertak- 
ings. In the struggle to develop production, to improve work, and to expose and 
eliminate shortcomings and errors in work, all Youth League organizations shall 
give the Party energetic assistance and shall also have the responsibility of 
making proposals to the Party organizations concerned. 

Article 57, Party organizations of the various levels shall take a deep interest 
in the Youth League’s ideological and organizational work, lead the Youth 
League in using the communist spirit and Marxist-Leninist theory to educate all 
League members, pay attention to maintaining the intimate links between the 
Youth League and the vast masses of youth, and pay constant attention to the 
selection of a leadership core for the Youth League. 

Article 58. Members of the Communist Youth League who have been ac- 
cepted into the Party and who have become full Party members shall, if they 
do not have responsibility for leadership work or hold special office within 
Youth League organizations, withdraw from the Communist Youth League. 

Article 59. A Party group shall be established in all leadership organs within 
state organs and people’s organizations that have three or more Party members 
who are in positions of responsibility. The tasks of the Party group in these 
organizations shall be: to assume responsibility for the realization of the Party’s 
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policies and resolutions; to strengthen unity with non-Party cadres; to make 
more intimate the links with the masses; to consolidate Party and state discipline; 
and to struggle against bureaucracy. 

Article 60. Members of the Party group shall be assigned by the competent 
Party committee. The Party group shall have a secretary and, when necessary, a 
deputy secretary. 

The Party group must accept the leadership of the competent Party com- 
mittee on all questions. 


ITEM 17,§ORGANIZATIONAD OUTEINES? CHARTS IA-IB, IIA-IIB 


Charts IA and IB are designed to provide a schematic overview of the official 
law enforcement organs and their relation to the central state organs in Peking. 
Charts ILA and IIB relate the official law enforcement organs of the basic level to the 
semiofficial mass organizations that participate in the sanctioning process and to the 
local Party organization that presides over it. 

The chartsearesimplified’n a number of ways. They do not purport to show either 
the entire structure of government or all of the mass organizations that comprise the 
local socio-political environment. 

Although charts ITA and 
IIB outline typical patterns of organization for districts in large cities and for county 
governments, the actual patterns often vary in detail from those represented on the 
charts. By way of illustration, in some cities mediation committees are organized 
at the residents’ committee level but not at the street office level.<Mioreoverseasepre- 






Also the names attached to certain institutions vary from place to 
place. Nevertheless, the charts do represent widespread patterns of organization. 
Details on the organization of the procuracy and the courts will be presented 


Chart IA. Simplified outline relating the official law enforcement organs of a large city 
to the central state organs (1963) 





Levels 
Chairman of PRC 


Peking aaa ns i 


State Council Supreme Court Supreme Procuracy 


| 
Ministry of Public 


Security 
Province Public Security High Court High Procuracy 
Department 
City | Public Security Intermediate Court Intermediate Procuracy 
Bureau 
City district Public Security Basic Court Basic Procuracy 
Subbureau 
Street office Public Security Station 


ee nn ee 
EE 


Chart IB. Simplified outline relating official law enforcement organs in the countryside 
to the central state organs (1963) 











Levels 
Chairman of PRC 
Peking NPC 
State Council Supreme Court Supreme Procuracy 
Ministry of Public 
Security 
Province Public Security High Court High Procuracy 
Department 
Special district Public Security Intermediate Court Intermediate Procuracy 
Division 
County Public Security Basic Court Basic Procuracy 
Bureau 
Rural 
district Public Security People’s Tribunal 


Special Agent 


Chart IIA. Simplified outline relating the official law enforcement organs of a large city 
district to the semiofficial mass organizations and to the district Party organization (1963) 





District 
District CCP Committee Juk (anor 
ak 
Bae 
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“3 Chiefs” 


Public POON eA LEY tig Procuracy 








Subbureau ate Hie : e 
. ae ye 
Street office Public Security — Mediation Committee 
Station 
| 
Patrolman y 
J eX 
Residents’ committee SDC Mediation Committee 


member(s) 
* 





Residents’ group SDC member(s) 
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Chart IIB. Simplified outline relating the official law enforcement organs of a county 
government to the semiofficial mass organizations and to the county Party organization 























(1963) 
County 
County CCP Committee 
PLPG 
“3 Chiefs” 
Military Service Public Security ott ry Procuracy 
Bureau Bureau 
District Public Security People’s Tribunal 
Special Agent 
Commune Commune Commune Commune 
Militia Security Mediation 
Cadre Cadre Cadre 
Brigade Brigade Brigade —————— Brigade 
Militia SDC Mediation Committee 
Unit 
Team oe Toa Teen 
Militia SDC Group Mediation Committee 
members or member(s) member(s) 


in Chapters VII and VIII. It should be noted here, however, that the “people’s 
tribunal” referred to in Charts IB and IIB is a constitutionally authorized branch 
of the basic level court and should not be confused with the temporary kangaroo 
court of 1949-1953 that bore the same name. 


B. THE NEIGHBORHOOD APPARATUS IN ACTION 


1. Mediation — 
ITEM 18 


[Chiang Shih-min et al., “Correctly dalamdling@™DiSput€s Among the People,” CFYC, | 
4:29, 30 (495999 


(Ourpirm" and unchangingMpolicy*for handling disputes among the people 


is toyuseypersuasion-education andimediation” The basic method is energetically 
conducting socialist and communist education of the vast masses of people 
and propagandizing Socialistllaw and discipline, thereby heightening the political 


/ 


ke 
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awareness of the masses of people and their concept of law and discipline and 
preventing or reducing the occurrence of disputes. When we say that in resolving 


disputes one should persist in persuasion-education and in mediation, we 
when 


they are necessary. Persuasion-education and mediation have principles and 
a standpoint. ir princi 









their standpoint is the use 
to analyze affairs and to resolve problems. They 





of proletarian concept 
are 







. 


r that in an unprincipled way make big matters 
into small matters and small matters into nothing. If we do not censure those 
who ought to be censured and if we do not give sanctions to those who must 
be sanctioned, then we cannot effectively educate the parties and the vast 
masses of people. 

When handling disputes among the people in various places we have also 
created many advanced experiences and new methods and forms. Disputes among 
the people are manifested in many forms. There are many kinds and types, 
all different in nature. Therefore, when resolving the various kinds of disputes, 
we must adopt methods and forms that correspond to the different form and 
nature of the dispute [in question]. 








ince family disputes are problems 
within the same family, a meeting of the family members living within the same 
household may be held so that they can take\the initiative in discussing problems 
and resolving them. When necessary, they may invite relatives, friends, or 
neighbors to participate in the discussion in order to clarify right and wrong 
so as to arrive at a resolution of the dispute. nd this 
is a method whereby they themselves analyze and resolve it. 


i ere are also other effective measures for resolving disputes 
among the peo inti persuasion by rela- 


tives and friends, ) ; 
negotiations between the two parties, and collective mediation. These measures 
may be used flexibly in accordance with different circumstances and concrete 
problems. 


Are the admonitions of the authors of Item 18 consistent with the prohibition 
against coercion laid down in the Provisional General Rules for the Organization of 
People’s Mediation Committees (Items 15)? Whom are the authors addressing? 


ITEM 19 
[Yang Kuang-tch, ‘SNeighbourhoodeGommitieesieChina Reconstructs, July 1955, 


pp. 23-24] 


“Our mediation committee is very good at sorting out difficulties.” 
This question of mediation interested me very much. After I had said goodbye 
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to Mrs. Liu, I went to see the outstanding»mediatomoithe-areaametined»actos, 


who now devotes all his time to the committee work. 

His name is Hung Tseh-pu, and I found him at home with his daughter-in- 
law and grandchildren. He was being shaved by an itinerant barber. As soon 
as the barber had finished, Mr. Hung put on his horn-rimmed glasses, smoothed 
his long gown, and took out his notebook. 

“We try to help people resolve their differences and quarrels by agreement 
instead of by going to law,” he said, “so we save the courts a lot of work — 
and the police too. We also settle quarrels which don’t involve the law but 
are a source of friction.” 

“Are there rules for your work?” I asked. 


“cc 







ich sets down 
the basic principles for mediation, and last winter all the volun mediators in 


this district attended a series of lectures given by a legal expert. 


and of course we cannot compel the parties to abide by them. Still, we manage to 
conciliate a lot of cases and keep them out of court.” 

I tried to get Mr. Hung to talk about his personal successes, but he was too 
modest to do so. Later on, at the local suboffice of the district council [the street 
office], I was told about the skillful way in which he had helped to reconcile 
two families, the Lis and the Lius, who were estranged by an old feud. They 
were close neighbours, and the original cause of the quarrel was almost forgotten, 
but all their members were by now [then] involved, the elders even encouraging 
the children to fight. Each family was constantly going to the police station to 
lay complaints about the other. Finally, after a bad quarrel, Mr. Hung tried 
his hand at reconciling them. 

He gathered the facts, and then invited some of the residents in the same 
courtyard to come to a meeting with the heads of the two families. The neigh- 
bours began to speak their minds. One said, addressing both Mr. Li and Mr. 
Lia, 

ther neighbours also gave 
their views. After a long discussion, during which Mr. Hung put in a few words 
of sound advice every so often, the rivals agreed that both had been in the 
wrong at one time or another, and shook hands. The Li and Liu children 
now play together and the grown-ups are on speaking terms again. 

Experiences like this are published in a monthly bulletin, issued by the law 
courts so that the various mediation committees can learn from them. 


1. In evaluating Mr. Hung’s technique of inviting the disputants’ neighbors “to 
speak their minds” at a residents’ meeting, it is useful to bear in mind the following 
background information: 


“This is not to imply, however, that the Communists do not apply force in 


more subtle forms. Social pressure and intimidation are used with great effective- 


experienced beforey because the Communists not only control the instruments of 
power — the army, Party, bureaucracy, and police — but have also developed 
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propaganda techniques and methods of social manipulation as powerful political 
weapons. 
“Many things the Communist authorities require people to do are ‘voluntary’ 
Direct pressure 
is applied by political workers who make house-to-house visitations. If in- 
dividuals are uncooperative, political workers may devote hours or days to 
questioning, persuading, indoctrinating, and ‘reforming’ the persons involved. 
These political workers are generally polite, but they have the backing of the 
regime, they can produce stock answers to most evasions and objections, and 
they usually get results. Dhroughthem;Communistinfluencereachesfardeepem 
i eople who 
"© do not cooperate are often ostracized by public criticism that marks them as 
politically contaminated and dangerous elements. 
I <i “The pressure of propaganda is tremendous. Some propaganda contains direct 
: or implied threats; some of it is persuasive. Verbal vitriol in the form of constant 
propaganda attacks against ‘enemy agents’ and ‘reactionaries’ contains implied 
threats for everyone, because these are loose terms and tend to be applied to 
Opposition and obstruction of any kind. Such attacks run as a constant theme 
throughout Communist propaganda and create an atmosphere in which people 
fear that any disagreement with, or criticism of, the Communist line is dangerous. 
For the Communists there is only one ‘correct’ line on any important question.” 1° 


2. In these circumstances is “mediation” an appropriate term for Mr. Hung’s 


technique? 
ITEM 20 
Item 20 illustrates the relationship" between mediation and socialcontrolos 
[Interview] 


The Li and Chou families shared a crowded apartment in Canton. A series 
of minor frictions arose, and relations between the two families deteriorated. 
On several occasions, they invoked the aid of a member of the neighborhood 
woman named Chang, who lived in their building. 
Chang was a good fr of the Chou family, however, and the Lis felt that, 
in hearing their dispute Finally, Mr. Li 
refused to take any problems to her. Failing to find a satisfactory outlet for his 
grievances, he plotted revenge on Mr. Chou, and one day poisoned what he 
thought would be Chou’s food. One of the young Chou children ate part of 
the nd died shortly thereafter, while Mr. Chou only became 
ill from the portion that he ate. 


tomfivenyears” Of imprisonments Because their investigation led the cadres to 


nd told her that the incident might not have occurred had it not 
been for her biased conduct. Although she wanted to continue to serve on the 

















19. Barnett, Communist China: The Early Years, 1949-55, pp. 18-19. 
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mediation committee, the chief of the public security station refused to permit her 
to do so. 


1. In discussing the disadvantages of informal mediation in the Ch’ing period, 
Mrs. Van der Sprenkel writes: 


“[A]nxiety to put an end to a dispute, and so remove the appearance of 
conflict which was embarrassing to all, sometimes prevented parties from reach- 
ing a real settlement of the differences that divided them. The disagreement 
was merely driven below the surface and went on simmering, and the situation 
was ripe for explosion on provocation. The emphasis on finding a compromise 
which the parties could be persuaded to accept rather than one which was 
based on the claims of justice gave power to the party able to bring most 
strength to bear.” °° 


2. Item 20 also suggests another of the dangers of allowing a member of the “face 
veaheetl ssinineitibidlantondi , | a Ee 


In this connection, consider the following quotation from K. C. 
Hsiao’s Rural China: 


oe 


ity. The following description of conditions in a village 
in South China [in the early twentieth century] is revealing: 

‘Justice is not always rendered in an even-handed manner in Phenix Village. 
There have been cases where the leaders have been under the influence of large 
branch-families or sib moieties [fang] that have been able to pervert or miscarry 
justice. If the offended party belongs to a decadent line of the sib [clan], if his 
immediate relatives are few and his financial resources and his learning limited, 
he hardly dares to demand absolute justice from the offender who may have the 
support of a powerful familist group. Should he insist upon absolute justice, the 
leaders may grant it, but members of the strong familist group may subject 
the plaintiff to unending persecution in all sorts of indirect ways.’ Justicesthere= 


fore proved powerless against the dominant influences of clan, wealth, and 
‘Jearning’*sinethisemodern* villager It is reasonable to suppose that this held true 


in some of the rural communities of earlier times.” 21 


What should Mr. Li have done about the felt unfairness of the mediator? What 
reasons might he have had for not following such a course? 


ITEM 21 ul 


Liu was a landlord’s daughter who lived in Shanghai. In 1957, when she 
was eighteen, her mother, eager to improve her daughter’s class status, married 
her off to P’an, a member of the People’s Liberation Army. He was considerably 
her senior and of a much lower educational level. Shortly after the marriage, P’an 
was demobilized and went to work in a factory in Shanghai. Because of the 


[Interview] 


20. Pp. 119-120. 
21. P. 292. 
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differences in their ages and education, there was mowaffectionsbetween™the 
Desperate to improve her lot, 
without telling her husband, Liu volunteered to go to Kansu province to join 
the large numbers of young people who had been mobilized to take part in 
the building of China’s northwest. When P’an learned of her plan, he too 
volunteered, and together they were sent to work in a factory in the city of 
Lanchow. They lived on the factory premises in a one-room apartment of a 
building that housed workers like themselves. 
In Lanchow, Liu and P’an got along even worse than they had in Shanghai. 
They quarreled constantly and frequently engaged in violence. P’an beat Liu 
severely on several occasions. Dhesesoutbursts*were*oftensoverheardeby»neigh- 


b] 


bors or the leader of their residents’ group, who would report them to the 
«mediation:committeesatetheimstreetofliee, A member of that committee, which 


was composed entirely of women, would call upon the couple and lecture 
them, telling them that the law prohibited violence, that their fighting pre- 
vented their neighbors from sleeping, and that they should seek the help of the 
mediation committee to work out their problems in true socialist fashion. On 
two occasions, when the committee member saw that Liu was rather bruised, she 
asked P’an to with her. (Because there was no 
public security station on the factory grounds, the street office handled public 
\yanas problems in its stead.) There i i 











bd 





After P’an’s second visit, the street office reported the matter to the secretary of 
the Communist Youth League branch in P’an’s workshop in the factory. He 
severely criticized P’an in several private talks, stressing that P’an was not 
behaving like a “soldier of the revolution.” Any further incidents would lead 
to sanctions, he threatened. Liu went to the CYL secretary in her workshop and 
then to the secretary of the Party branch in the factory branch to persuade 
them to permit her to file an application for divorce in the local court. After 


they gave their approval, hemdivorce was,grantedvandsharmonyinethemeighbor= 
hood was restored. 


Does the practice described in Item 21 violate the Provisional General Rules 
for the Organization of People’s Mediation Committees (Item 15)? In what respects? 
What remedy might P’an have sought? 


[ ITEM 22 
The mediators in Items 20 and 21 were women. Housewivesmtendstowstafieth® 


The prestige of these designated mediators is often considerably lower than that 
of other members of the local elite. This may be attributed to a variety of reasons, 
such as their lack of power to force acceptance of their proposals, their low “cultural 


level,” and their failure to inspire confidence in their ability to analyze problems ac- 


smittees/*The only power that such members hold over disputants is the threat to turn 
the matter over to those who can subject them to certain deprivations. The chair- 
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man of the residents’ committee, for example, can assign residents to some un- 
pleasant “voluntary labor” such as sweeping the streets or cleaning public lavatories, 
or, however unauthorized the practice might be, he can cut down on a recalcitrant’s 


food rations. Similarly, at one’s place of employment, Party.and.CYL.leaders, e 
a 


dismissal. In the cities it is standard practice, as in Item 21, for authoritative persons ©", | 
in one’s residential unit to notify his work unit of any repeated failure to respond * ( 





ee 







to persuasion. And in both urban and rural areas vA oe . . 

for settling disputes involving alleged offenses is for a member of the mediation he ng? - 

committee jon or bes 
ale 


security defense committee for the possible initiation of formal sanctioning processes. 










to a work unit leader, to a public security officer, or to some 
n endowed with prestige or coercive power does not, of course, mean that 
ill be applied. Such persons usually attempt to adjust the problem and 
onforming behavior by means of further persuasion. Because of their 


other pe 
coercion 
to induc 


Indeed, it is precisely because their proposals will carry more weight that disputants 
frequently bypass the mediation member and go directly to these persons in order 
to obtain an authoritative solution. Item 22 suggests the role of a commune’s 
principal cadres in settling disputes. 


[At WangtanGommune:Headquarters,” Peking Review, 11:19-20 (March 11,@966)] | 


The Yangtan C.M.C. [Commune Management Committee] has a secretary 
in charge of civil affairs and one, two, or three members to look after each one of 
the following tasks: (a) production and construction, (b) public security, (c) 
militia and conscription, (d) finance and trade, and (e) culture, education, 
and public health. Production brigade leaders and others who are not members 
of the C.M.C. may be called to meetings for discussions. 


During the days we were at the commune*officesy*we%sawuts»stafivateworks 
Informality was the keynote. Leading comrades from the co-op store would 
come in for advice on how to distribute the commune’s quota of chemical 
fertilizer or what sort of insecticide to order and how much. Credit co-op cadres 
came to discuss how to allocate the state loan for farm production among the 
different brigades. Medical workers dropped in to settle the date for the next 
phase of the patriotic health movement. A visiting group of agronomists came 
to arrange consultations about cotton growing. Several young couples came 
to the office to register their marriages. When they came out with their marriage 
certificates and saw us, these bold young girls of Yangtan who can shoot a 
rifle with the best in the militia, would lower their eyes and blush, smiling. 


Visitors like us came and were as warmly welcomed. Phe" officeswas"sometimes» 
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calmed the excited, and soon everyone departed satisfied. There are no police- 
men in Yangtan. 


ITEMS 23A-23C 


its"settlementy because mediation committee members or more authoritative persons 
seek them out. Items 23B and 23C provide typical illustrations of the role played 
by cadres of the major mass organizations that embrace every sphere of Chinese 
life. 

Before reading Item 23B, the reader should be aware of the provisions of the 
Marriage Law that appear in Item 23A. 


ITEM 23A 


(passed at the 7th meeting of the Central 
People’s Government Council,?? April 13, 1950; promulgated by the Chairman 
of the PRC, May 1, 1950), FLHP 1949-1950, 1:32-33, 36] 


L 










Article 1 
compulsion, its [concept of the] nobility of 
its indifference to the interests of children, 

Thenewsdemoeraticsmarriagessystemy with its freedom of marriage for both 
sexes, its monogamy, its equal rights for both sexes, and its protection of the 
lawful interests of women and children, shall be put into effect. 

Article 2. Bigamy and concubinage shall be prohibited. Child betrothal shall 
be prohibited. Interference with the freedom of widows’ marriage shall be 
prohibited. The use by anyone of problems in another’s marriage relationship 
to extort property shall be prohibited. 

Article 8. Husband and wife shall have the obligation to love, respect, help 
and support each other, to live together in harmony, to labor for production, 
to care for their children, and to struggle jointly for the prosperity of the 
family and for the construction of the new society. 

Article 26. Persons who violate this law shall be punitively restrained in 
accordance with law. 

In all cases where interference with the freedom of marriage leads to the death 
or injury of the person whose freedom of marriage has been interfered with, the 
interfering person shall be held criminally responsible. 


, With its arranged marriages and 
n and the baseness of woman, and 


22. “The Central People’s Government Council (CPGC) was the supreme organ of the 
government of the Chinese People’s Republic (CPR) from its founding on October 1, 
1949, to the adoption of the Constitution on September 20, 1954. Under the terms of 
the Organic Law of the Central People’s Government of September, 1949, it exercised 
during its existence both legislative and executive powers. Composed of a Chairman (Mao), 
six Vice Chairmen, and a total of fifty-six members, all elected by the plenary session of 
the CPPCC, the Council formulated general policy, approved basic laws and regulations, 
and made appointments and dismissals of senior officials from the national down to 
the municipal level.” Peter S$. H. Tang, Communist China Today, 1, 2d ed. (Washington, 
D.C., 1961), 211. " 
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ITEM 23B 


[Ch’en Mei-ying, “Howd)PightfonFreedompof'Marriagey’ Chung-kuo fu-nii (Women 
of China), 10:18—19 (Oct. 1, 1963)] 


I am a worker of the first turbine workshop of Foochow Ship Buildings 
Factory. I am now twenty-one years old .. . 

In the course of production and work I became acquainted with the chairman 
of the factory workers’ trade union, Ch’en Huan. He was twenty-eight years 
old. He first started as a teacher in the factory’s spare-time school. He helped 
me with cultural studies enthusiastically. When I encountered difficulties during 
working in the messhall, he helped me patiently. When I worked in the work- 
shop and was using arithmetic for calculations, I constantly asked him for 
help. I saw that he was progressive in thinking and active in work. Though 
crippled, he was in no way affected in serving the workers wholeheartedly. All 
the workers reflected: “If we have trouble, go to Ch’en Huan, for he is ready 
to show concern for us and will resolve problems for us” . . . His behavior 
impressed me very deeply. I thought to myself: “It is important for a person 
to be good in his thinking; otherwise it would be useless no matter how good- 
looking he was.” Ch’en Huan, seeing that I labored actively and took the 
initiative in working, also had a good impression of me. It was in this way, 
through daily work, study, and living, that Ch’en Huan and I were frequently 
together. As we understood each other better and better, mutual affection 
developed between us. 
faimilywSome people in the factory, knowing that I was in love with a disabled 
person, were also surprised. They said: “How is it that Mei-ying sets her eyes 
on Ch’en Huan? It is really like a beautiful flower thrown on cow dung.” 

My parents wanted me to marry someone who had a bigger income. My 
mother said to me: “Since he has money, he can give you all the food you 
want to eat, all the clothes you want to wear. Whatever you want, he can give 
you”. This I turned down firmly. As my mother was very superstitious, she 
went to a temple to draw [fortune telling] sticks. It was only because she 
drew an unlucky stick that she did not persist in the matter. 

My father, learning that I was in love with Ch’en Huan, said to others: 
“If my daughter were not beautiful, I would not mind if she married Ch’en Huan. 
How could a healthy girl marry a cripple? Besides, his salary is so low.” My 
parents were very obstinate and my father had a very hot temper. In order 
to avoid trouble, Ch’en Huan and I, after discussing the matter, decided last 
October to complete the marriage registration procedure. When the news reached 
my family, my father became angry and told me to come back from the 
factory (I was living in the factory’s dormitory). He scolded me: “You're 


pretty bold to dare to do this on your own.’ «Heswantedemestowcancelsmy* 
sintaiemeiieaniaimetiieiie sdieeaiiiand led 


and let it judge whether 


fully love anyone. Let us go to the district government 
I ought to cancel my engagement. ” Mysfather*would»noteallowemesto=gonton. 


worker I said: “Your disagreement on my marriage has nothing to do with my 
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going to work, and I must go to work.” Mother advised me: “Try to com- 
promise. If your father dies of anger, what shall we, a family of eight or 
nine members, do?” Cheng Chin-mei, a member of the Women’s Federation, 
who lived in the same quarters, after seeing this, asked me to sleep in her 
room. I begged her to report the matter to the chairman of the Women’s 
Federation and to ask the Federation to help me resolve the problem. In order 

including 
the district procuracy, the court, and the CYL district committee, accusing Ch’en 
Huan of having deceived me. My mother also said Ch’en Huan had deceived me. 
But I responded courageously: “My relationship with Ch’en Huan is legitimate. 
I covet neither property nor profit and he has not used money or goods to 
tempt me.” Lin Mei-hen, Chairman of Ling-hsia Women’s Federation, and 





my*parentse To look for a husband for your daughter, the most important thing 
is to see whether or not the man’s thinking is good. If only his looks are good 
but his heart is not, later on your daughter cannot have happiness. A man like 


Ch’en Huan, progressive in thinking and honest, will not only treat Mei-ying 
well but will also respect you.” Tuten aD pepersunderandceniighten 


, [Flinally, my parents changed their minds and they were not antagonistic 
toHuan... 
I feel very thankful to the Party and Women’s Federation for their support 
of and concern for our marriage. 


ITEM 23C 
| [Wang Yii-feng, “Realizations from 


Branch,” Chung-kuo ch’ing-nien (China youth), 22:2, 3, 4 (Nov. 16, 1963] 





I began to serve as a secretary of a Communist Youth League branch in 
1958. In the past five years, I have encountered many difficulties, gone through 
all sorts of troubles, become disheartened, and sometimes even shed tears. Of 
course, I have also had the joy of conquering difficulties. Let me talk about 
some of the realizations from my work: 

. [W]ith respect to youths, we should have the class analysis viewpoint 
and should show class feelings to the vast [number of] youth who originate from 
families of poor and lower-middle peasants. I am now able to remember 
the names, tempers, and characters of the more than 240 young men and young 
women in our brigade. With the help of the Party branch, I have also tried gradu- 
ally to study and understand their family conditions and social relations. This 
provides a very important reference for our work of ideological education 
among the youths .. . 

Finally, I feel that there is another very important point in our uniting with 
and educating the youths, namely," 

In my 
opinion, this is iti with 
the youths. This can also be said to be a “key.” Cases like this were numerous: 
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. They began to keep in touch with us and 
to participate in CYL activities, and they could generally accomplish the tasks 
assigned to them. Some youths were even prejudiced against me. But, after 
I had helped them in handling their family and marriage problems properly, they 
were no longer prejudiced against me. What really was the reason for this? 


I think the answer may be that somesyouthswegardetheir-familyymarriage;and 





and that the CYL is really 
a bosom friend of theirs. Certainly, this is not all that is important in our 
efforts to help the youths in resolving their problems. What is more important 
are the problems concerning their upbringing and education. Ideological struggle 
also exists in this respect. If we do not teach the youths to use the ideology of 
the proletariat in handling these problems, they might use nonproletarian 
ideology to handle them. In the past several years, I have helped six or seven 
young couples correctly handle their marriage problems and have helped still 
more youths resolve their family disputes. Some people say: “Even a wise judge 
cannot settle a family dispute.” I feel that this is not true. With Marxism- 
Leninism and the standard of communist morality, if only we do not listen to 
or believe anything one-sidedly, we will be able to handle family disputes 
properly. 
ITEMS 24A-—24B 
Phesesitemseill =" fiat pementeitens 


ITEM 24A 


[Interview] 


Brigade A of a rural commune in the western suburbs of Canton had for 
several years been sending its men into the city each week to collect night soil 
from a certain public lavatory. Because fertilizer was in short supply, in the 
early months of 1962 

Although 
brigade B tried to time its activities to avoid the notice of brigade A, on several 
occasions A’s agents discovered the “poaching” and bitter arguments ensued. 
Finally, in April 1962 a group of A’s men caught B’s agents in the act and a 
fight involving over twenty persons broke out. Both sides used their heavy bam- 
boo poles as clubs, and many men were hurt before police from the local public 
security station came on the scene. One of B’s men was so seriously injured that 
he had to have the lower part of one leg amputated shortly after the incident. 
After breaking up the fight and sending the men home, the officers from the 
public security station notified the public security subbureaus in whose respective 
jurisdictions the two communes were located, and each sent its investigators 
down to the brigade with which it was concerned. No one in either of the groups 


a 
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that had been involved in the fight confessed his responsibility or informed 


on any of his cohorts. Baeh group steadfastly laid the blame on the other and— 
was" supported" bythe» Party Ssecretarysofeitsebrigade, Inquiry into the back- 
grounds of those involved satisfied"thé “investigators=that the dispute»hadenot,. 


been provoked by bad elements and that all of the men were good peasants 
_ striving zealously to meet their production quotas. 


Upon completing their investigations the representatives of the respective 
subbureaus summoned the Party secretaries of the two brigades and the Party 
secretaries of the two communes to a meeting. After each side presented the 
reasons for its actions, 





No sanctions were to 
nvolved; brigade A would compensate B 
the man whose leg had had to be am- 
as to sustain its own losses; brigade B 
the lavatory in question, and the Party 







be applied to any of the individual 
for the medical expenses incurred 
putated, but otherwise each side 
would not again use night soil fr 





ITEM 24B 


[Interview] 


Some workersewhoswere*buildingrastoad through a rural suburb of the city 
of Canton in late 1955 became involvedwineaspersistent’dispute»with™local 


peasantsy"who accused them of causing unnecessary damage to their crops. 


This culminated in a violent clash in which over forty persons participated. 
Some of the peasants who were members of the people’s militia used their guns 
to beat the workers and threatened to shoot them. The workers retaliated by 
wielding a variety of construction tools. By the time the local public security 
station obtained reinforcements from a public security subbureau in Canton, in- 
juries had been inflicted on a number of people from both sides. 

After putting an end to the fighting, the police sent the participants home to 


cool off and ee a eee 
team to come to the public security station ach leader then 


stated the grievances of his group and gave his Version of how the fight had 
started. and urged them 
to settle the matter amicably in order to prevent a recurrence. The workers’ 
leader said that there could be no settlement unless the peasants compensated 
his men for the injuries they had suffered. The peasants’ leader replied that 
his men would do so only if the workers paid compensation for the damage that 
they had done to the crops. After a great deal of talk the public security cadres 








persuaded them that the best way to end the matter would be for each side to 
assume its own losses and to forget questions of compensation. When the 


leaders finally agreed, the cadres instructed each of them to chasten and to 


educate his group in order to prevent further outbursts. 
[After successfully mediating this dispute, the public security cadres undertook 
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an investigation to discover whether it had been fomented by counterrevolutionary 
elements without the knowledge of the group leaders. For this aspect of the 
case, see Item 230, below.] 









The following comment 
on the role of the police in Japan is of interest 


“In addition to chdtei [mediation by a committee of laymen and a judge, 
there is a long tradition of police intervention in disputes between citizens. 
Officers act as mediators on the basis of their authority, particularly when 
another man with sufficient prestige authority is not available. Chotei, 
as legalized by the series of mediation statutes, may in a sense be a modified, 
perhaps rationalized, form of the type of mediation performed by police officers. 
But even after chotei was legalized, mediation by the police did not lessen. 

particularly under the authori- 


tarian regime of the old Constitutionspolicesmediators»were*by and large effective” 
and efficient.” 2° 


2. Nonmediation Sanctioning _ 
Although members of the local elite engage in a good deal of informal sanctioning 
in the course of mediating disputes, informal sanctioning is certainly not confined 


to mediation situations. When one of the parties to a dispute is plainly in the wrong” 





the harm is suffered by society at large rather than by an individual. The materials 
in this subsection illustrate informal sanctioning that does not involve mediation. 


ITEM 25 


[Ch’en Huai-ning, “People’s»Policewomen»WhorClosely*Relyson thesMasses,” JMJP, 

March 4, 1959, p. 6] 

In the city of Nan-ning in Kwangsi, the Lin-chiang public security station 
is entirely staffed by young people’s policewomen. Within a very short period 
after its establishment in September of last year, because the policewomen 
closely relied on the masses, the unsolved cases accumulated during the previous 
few years were completely solved and the station became the red star of 
public security work in the city of Nan-ning. 

Within the district regulated by this public security station there are over 
2000 families and eighty [state] organs. A part of the district is situated at the 
boundary between the city and the administrative village. It is a vast and far- 
flung area in which the situation is complex. But these disadvantageous con- 
ditions had absolutely no effect upon their work, and these policewomen had 


23. Kawashima Takeyoshi, “Dispute Resolution in Contemporary Japan,” in A. T. von 
Mehren, Law in Japan (Cambridge, Mass., 1963), p. 55. 


a 


a 
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outstanding accomplishments. Because they are all members of the Communist 
Party, they all know how to bring out the wisdom and strength of the masses 
so that work can be done quickly and well. 


Because they understand the importance of relying on the masses, they are 
always concerned with the interests of the masses. If it is something of benefit 
to the masses, then no matter how big or small it is, they do their utmost 
to do it. 


; to obey traffic regulations, 
and devotedly to protect public property. When they find lost children, even 
if it is late at night, if they can find out to which family they belong, they 


always think of a ae to get them home. Theyealsowpayespecialwattentionsto 
packwandeWhen-sheyoruns i id fot woth 


and to make everyone united and friendly. 
There was a middle-aged woman named Huang Te-ai who lived on East 
Chung-shan road, section two and who was always quarreling with others. 
None of her anignbars wanted to have anything to do with her. In recent 
years but 
none of these disputes has been thoroughly resolved. After establishment of 


pen public security station staffed by people’s policewomen, 













Through private talks with Huang 
she found out that before liberation Huang’s life was very poor and bitter and 
that, while things had improved after liberation, she had to go to work every 
day. She had four children and had many household tasks, so that she did not 
want to take part in the social life of that street. Moreover, she felt harassed, 
and thus she easily got into quarrels with others. This people’s policewoman 
patiently gave her class education and explained that after liberation, under 
the leadership of the Party, her life had improved; that politically her situation 
had also changed for the better and that in today’s society everyone had to be 
united and friendly and there had to be mutual respect and mutual assistance. 
She also regularly helped her with the household chores and took an interest 
in her life and her production. Hunag De=aiy being deeply grateful for the*concern» 

Now, not only 
does she actively participate in all kinds of social activity but she also no longer 
quarrels with her neighbors. 


a ITEM 26 
[“The Good Eighth Company of the PubliewSecuritysPront,” JMJP, Jan. 25, 1964, 
fs p- 1] 
The cadres and people’s police of the public security station of Hai-ch’eng 


station in Liaoning province have inherited the glorious tradition of the old 
Eighth Route [army] and in their security defense work and in their daily 
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life they have everywhere manifested the noble character and superior demeanor 
of the people’s police. The people have named them “the good Eighth Company 
of the public security front.” The public security department of Liaoning 
province, the Shen-yang [Mukden] Railroad Bureau and the political depart- 
ment of the Shen-yang Railroad Bureau recently awarded this station the 
honorable title of “the public security station of the four goods.” 

This public security station has twelve cadres and people’s policemen. It 
is responsible for the task of defending the security of 128 1i,** eight railroad 
stations, and three small way stations. Here each day, on an average, several 
thousand passengers get on and off trains, and goods are shipped and loaded 


on or unloaded from a number of trains. Ineorderstoedefend=the»safety»of 
railroad transportation, they [the police] have roused the masses to undertake 
concrete Work in regulars [crime)}=prevention. The moment that something 


occurs that requires their action, they never give a thought to fatigue, and 
they do not avoid hardship or danger but persist in promptly completing the 
task . 


Sometimes they have to iom on an individual peddler 
more than ten times, but the final result is that order is preserved within the 
station. 


ITEM 27 
[Felix Greene, Awakened China (New York, 1961), p. 117] 


Today, near the covered market on Wang Fu Ching, a pedicab, loaded with 
bolts of cotton from the textile factory, went through a red light. These Peking 
like 
the cockneys in London. The police carry small megaphones and yell through 
them, but pedicab drivers seem to make a point of never paying the slightest 
attention and usually get away with it. But today the policeman ran after 
the driver and made him pull over and stop. We were standing nearby, so I 
waited to see what would happen. The policeman talked and talked while 
the pedicab driver, an old hand at this, said nothing but kept mopping his 
sweaty face. I asked my guide what the policeman was saying. Appatentlyshe 
ies es all 
, and what would happen if everyone disobeyed 
the lights, and that if China was to become great, her people must be socially 
conscious. It went on and on is is 
an example of what the Chinese call shuo fu (to convince by talk) [persuasion]. 
The idea that explanation, talk, discussion will eventually convince, runs 
through Chinese society today. 








24. A li is approximately one-third of a mile. 


va 


Lo 
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ITEM 28 


[Mu Fu-sheng (pseud.) 
ew York, 19689, pp. 180-182] 


In China foreigners, and even natives who could not speak the particular 
local dialect, used to be overcharged in almost everything. When one considered 
the starvation level of income of the pedlars and the rickshaw men one would 
hardly call that a crime if one could afford it. This type of abuse was for 
obvious reasons difficult to deal with, but the Communists could eliminate it. 
A train pulled into Tsinan in Shantung one autumn morning with a woman ill 
on it. Her relative helped her to a rickshaw and went with her to a hospital. 


ut on arrival the relative thought the distance 
was too small for that amount. r 


or “education” in them. The police in this case agreed that the fare was 
exorbitant and telephoned the rickshaw co-operative. Since the cadre[s] there 
could be and probably were accused of not educating the rickshaw men 


properly, they got hold of the guilty man and sent him within 
minutes. 


he man said he could not remember any. The police 
sergeant then took him to a bench at the other end of the room and asked 
him to sit down to think. After a few minutes he realised the futility of denial 
and came to the police sergeant toweonfesssthat he overcharged a man and a 


sick woman going to a hospital. Dhenyheswasigivensa"long lecturevonsthecorrect 









e meaning of labour and wages, and so on, 
and was asked if he understood now. The man said yes. The police sergeant then 
asked him some questions on the lesson by way of examination and the man 
did not answer entirely correctly. Off went the lecture from the beginning: the 
correct behaviour in the socialist society, the importance of voluntary con- 
sideration for other members of the society, till the man was “corrected”. Only 
then was he asked to fix the correct fare himself, hand over the difference, 
apologise and leave. 

Some edification probably does come from the long lectures used for 
correcting minor abuses, such as carving park benches, writing on walls and 
throwing paper in the street, but 





hen rickshaw men violated traffic 
regulations the policemen used to strike them with their truncheon, but now 
one often sees in Chinese cities a man standing at the side of the street, rick- 
shaw or bicycle in hand, facing with a sorry look the interminably lecturing 
policemen and a cluster of silent onlookers, the guilty man nodding once in 
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a while to the questions: “We should all obey regulations voluntarily, shouldn’t 
we?” — nod — “We need not wait till comrade policeman interferes, need we?” 
— shake — “What would happen if comrade policeman were not around? People 
might get hurt, might they not?” — nod. One can almost hear the victims speak- 
ing out of their eyes, “Please, give me three strokes with the truncheon and 
let me go.” 


ITEM 29 


Item 29, written before the establishment of communes, illustrates a typical rural 
. . . and 


through informal means make the offenders return the stolen property and suffer 
loss of respect before their group. 


[Shang Yin-pin, “Fully Develop the Militant Role of the Basic Level Security 
Defense Organizations” (1958), p. 72] 


In this series of activities the basic level security defense organizations and 
the vast masses of people have already established inseparable flesh and blood 
links. Whenever the masses come up against problems, they take the initiative 
in seeking out the security defense cadres in order to report them, and when the 
security defense cadres meet some problems that must be resolved by the masses, 
they dare to discuss them boldly with the masses, and together they think 
of methods for resolution. This not only continually raises the prestige of the 
security defense committees among the masses but it also greatly steels security 
defense cadres in their actual work. Among the problems which they handle 
every day there are contradictions between the enemy and us, and there are also 
problems among the people. Thus, they are quite naturally involved in many 
problems concerning Party guidelines and policies. An examination of the 
actual circumstances shows that they generally work relatively well and that 
their methods for handling problems are also very flexible. This is the result 
of their being intimately linked with the masses under the leadership of the 
Party, and their understanding the feelings and demands of the masses. We 
can take this occasion to cite an example. In the administrative village of Ch’en- 
kuan-t’un in Ching-hai county, 










. After the security 


ive and that if dealt with in- 
appropriately it could [adversely] affect the consolidation of the cooperative. 


As a result of consultation with the masses, theydidmotvadoptinflexiblemethods 


The cooperative also helped those of the group whose ne re were ses 


in difficulty to resolve those difficulties. Thiseeducatedsthempeople who stole 


the millet stalks and also the masses of cooperative members. 
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1. 





i Consider the 





following: 


“Legal research has primarily been occupied with individual freedom and 
law enforcement in those situations of police-citizen encounter where liberty is 
curtailed, and with the criminal process; it has focused on apprehension, search 
and seizure, interrogation, and certain methods of surveillance. Less attention 
has been given to the comparative methods to achieve parallel objectives. 


and general studies of the 
sanctioning potential of policing agents would appear both possible and useful. 


Since broad experimentation with policing functions is not possible in free 
societies, i i 


comparative studies, particularly of Soviet use of citizens for policing, 
will illuminate peculiar:features of ‘differing socialorders*and should contribute 
to our knowledge of the,efleets»ofsemploying*citizens"as*policing” agents in local 


communities.” 2° 


2. What factors appear to have been determinative in the decision to forego formal 
sanctioning? Could it be that the thieves had stolen out of hunger and that prosecut- 
ing them would have aroused popular hostility? 

3. Should one expect Chinese law enforcement personnel to have more discretion 
not to prosecute than their Western counterparts? 

4. What procedures did the security defense cadres observe in exercising their 
discretion in the case reported in Item 29? Note that the decision not to prosecute 
was made “[a]s a result of consultation with the masses.” Is this evidence of the 


democratic nature of the administration of justice? Howsdouyoussuppose"the masses» 
“Were'consulted The following quotation suggests a likely answer: 


“Party leadership and thorough cooperation with relevant departments is 
the fundamental guarantee for our handling disputes correctly. “PhewParty 


Only under the 
unifying leadership of the Party committee can we resolve disputes correctly 
and smoothly. Similarly, since the people’s commune is the organizer of produc- 
tion and life, many disputes directly concern the work of the relevant depart- 
ments. Therefore, to strengthen the links with the relevant departments or to 
strive to have them participate in handling the disputes has very great significance 
in the resolution of disputes.” 7° 


| ITEM 30 
~ Item 29 illustrated the use of the selfexamination=meetingwas a substitute for the 


imposition of criminal sanctions in the case of a crime that involved a contradiction 


among the people. Such meetings, and the milder sanction of criticism and self- 






as 


in Item 29, or after private persuasion and admonition have failed. 


25. O'Connor, p. 580. 
26. Chiang Shih-min et al., p. 30. 
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Item 30 further illustrates the fact that, afitererepeatedexposure*to this process 
[Wang Yii-feng, “Realizations from My Experience as a Secretary of a CYL Branch” 
(Nov. 16, 1963), p. 3] 


A CYL member named Chang Chi-hsin originated from a poor peasant 
family but he did not take part in labor for some time last year. The CYL branch 
educated him on several occasions, but without effect. Later, we studied the 
reasons why a son of a poor peasant could have changed in this way. We studied 
his situation in conjunction with his family conditions and social relations, 
and finally clarified the problem. Originally, his mother’s father was a broken 
landlord. His mother was seriously affected by exploiter [class] ideology, and 
she loved to eat but was too lazy to work. Chang Chi-hsin was influenced by 
her. Grasping this root, we specifically educated Chang Chi-hsin to draw a 
clear ideological boundary between himself and his mother, letting him know 
the miseries his father had suffered in the old society and at the same time letting 
him clearly see the nature of exploitation of the landlord class. Educated by 
us on several occasions, Chang Chi-hsin finally changed and actively participated 
in collective labor. 


ITEM 31 
The following excerpt reflects the renewedwemphasis»thatwhas»been»placedwon 





[Chiang Shih-min et al., “Correctly Handling Disputes Among the People” (1959), 
p- 30] 


The great debate is a democratic debate and is a democratic form for using 
the wisdom and strength of the masses to discuss, study, analyze, and resolve 
problems. Since disputes among the people all arise from among the masses of 
people and, under present circumstances, all directly or indirectly affect produc- 
tion and life, the masses are the clearest about the circumstances and are also— 


‘concerned about the handling of the disputes. Thus, we have the condition for +++ 
<a ee ni 


Based upon experience in various places, «thegdebateymeeting, that is convened 


generally The large-scale debate meeting is only 
applicable to handling problems of a mass nature in which all the masses 
are concerned. The use of the debate form to resolve disputes among the masses 
generally should be in which right and wrong are 
still unclear and in which both parties have their supporters and sympathizers 
and to those disputes in which right and wrong are very clear but in which 
one party persists in his ror and which are [therefore] difficult to resolve and 
are In the debate meeting over these kinds of 
disputes, everyone should dispassionately present the facts, speak reasonably, 
distinguish between right and wrong, resolve his thoughts, and resolve the 










—. 
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dispute. here 
should be a definite limit to its role. 

The democratic debate meetings, whether large scale or small scale, all have 
ascommon Characteristic, This is that through debate, both parties to the dispute 
resolve the dispute under circumstances in which they are in a cheerful state of | 
‘mind because they not only say they are convinced, in their hearts they are 
eOnvineed: Moreover, the process of debate, which in reality is the process 
whereby the masses"engage in ‘selfeducation*by»participationy can make all the 
masses who attend the meeting clearly know what is right and what is wrong 
and what to oppose and what to support. Their understanding is thereby 
heightened and thus it is possible to prevent the recurrence of the same type 
of problem. 

Democratic debate is a new development of socialist democracy. We must 
strictly le 















The struggle meeting against the enemy is a form of dictatorship against the 
enemy. Having their offenses thoroughly exposed by the masses makes the enemy 
lower their heads, admit their guilt, and honestly accept reform. But the debate 
meeting for resolving disputes among the people, by presenting the facts and 
speaking reasonably, induces the people to resolve problems with self-awareness 
on the basis of their heightened understanding. Therefore, during the debate not 
only do we make the masses who are at the meeting express all kinds of different 
opinions, we also give the parties themselves an opportunity fully to express 
their own opinions, which can be freely aired and mutually debated whether 
they are pro or con. Only in this way can we clarify the facts, distinguish be- 
tween right and wrong, heighten understanding, resolve disputes, and attain the 
goal of unity. 


ITEM 32 
Item 32 offers an insight into the nature of criticism and self-criticism. 


[Kuan Feng, “Cannot the Criticized Comrades Have a Chance To Explain?” Hsiieh- 
hsi (Study), 102:6-7 (Dec. 2, 1956)] 


The Criticized: “. . . That is not quite accurate —I have to explain. . .” 

The Critic: “Comrade! Be humble. When you are being criticized, you should 
not explain.” 

The Criticized: “At that time I certainly did not think like that . . .” 

The Critic: “Look. You are trying to explain again. This is a matter of 
attitude toward criticism.” 

We not infrequently witness this kind of situation at our criticism meetings. 
It seems that in the minds of certain comrades there is an unwritten law: the 
criticized can only “accept” criticism, he cannot give an explanation; if he does 
try to explain, he is not humble and his attitude toward criticism is questionable. 
Is this correct? Does it conform to the spirit of “treating the illness in order to 
save the patient”? No. It is incorrect and contrary to that spirit. 

Generally there are three kinds of explanations given by criticized comrades: 
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one kind is an arbitrary defense by persons who “insist on arguing without any 
good reasons” and whose attitude is questionable; another kind is an explanation 
given when the person’s thinking is clouded, there are some “knots” that he is 
unable to untie and there are some things that he has to get off his chest; still 
another kind is an explanation given when the criticism (or a part of it) is bas- 
ically incorrect, does not fit the thinking of the criticized person or even the 
specific situation, and therefore it is the duty of the criticized to give an explana- 
tion. The first kind of explanation is rather rare, while the latter two situations 
occur fairly frequently. In fact, it is often even more complicated, for the 
explanations of some comrades involve both the second and third situations, 
and sometimes the first and second are combined. 


f course, the effectiveness of criticism is of even greater 


importance, but 





Needless to say, we must listen to the third kind of explanation since it is 
correct. We must also humbly listen to the second kind, for if you do not know 
the location of the ideological “knot” that the criticized cannot untie, how is 
your criticism to be effective? You must even listen to the first kind of “ex- 
planation” (naturally, this kind is very bad). Ifsyou"do not let *thercriticized 
speak up, how will you know the errors in his attitude toward criticism and 
thus know how to help him correct them? Moreover, when he begins to explain, 
how can you tell that his explanation is arbitrary? Even if the first half of what 
he says is arbitrary, perhaps the second half is not. Also, even if you think what 
he is saying is arbitrary, it may still be worth studying whether it actually is or 
not. Thus, no matter what the explanation, we must not bully the criticized 
comrade into silence but must let him “fully explain what he has on his mind” 
and speak up without the least hesitation. And the critic must listen humbly 
and study these explanations. 

The reason for this is obvious. When examining his patients a doctor of 
Chinese medicine must “look, hear, ask and feel.” To “ask” is a major factor 
because what the patient says is very important in diagnosing the illness. Even 
in the case of a person suffering from mental illness, the nonsense that he speaks 
may contain something that is useful to the examination. The most difficult thing 
is for a doctor to diagnose the illness of a little child because the little child 
cannot talk and cannot respond to the doctor’s inquiries. I think that it is 
extremely difficult when, whether you say “black” or “white,” the person being 
criticized “does not speak” but only nods his head. When a doctor treats a 
patient he stresses “cooperation between doctor and patient.” Simeeweriticismy 





‘Cooperatewwiththe" criticized? Furthermore, relations between the criticized and 


the critic are not entirely the same as relations between the doctor and the 
patient — the critic himself may have an ideological illness and thus misap- 
prehend “ideological illness” in others. 

Why will some comrades not let comrades who are being criticized make an 
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explanation? I think that their manner of thinking is incorrect. There are 
essentially two reasons for this: (1) i 





Since this is the case, if you still 
, you are not being humble. I think that this 
“completely correct” “100 percent correct” 
attitude cannot always be relied on. Even if the mistake committed by the 


criticized has already been proved, your analysis is not necessarily correct. The 
study of the nature of the mistake 


of the mistaken comrade, the reason for the mistake, the method of correcting 
it, etc. This requires humble discussion with everyone, including the comrade 
who has made the mistake. (2) They have oversimplified ideological work to 
such an extent that we may term it a remnant of a crude attitude toward 


criticism. It is no simple, easy matter for a comrade to change from a mistaken 


If our criticism is the 
type which “cuts entangled threads with a sharp knife” and jumps to “con- 
clusions,” and if we insist that the person accept it and say that any attempt at 
explanation shows lack of humility, then our attitude toward criticism is ques- 
tionable. If this is not oversimplification of ideological work, what is it? If this 
is not a crude attitude, what is it? 

We frequently speak of “straightening out thinking.” If we are going to help 
others straighten out their thinking, we need very great patience and have to 
undertake the arduous work of persuasion, and this also often includes revising 
our own view of things. If we only let the criticized accept and do not let him 
explain, that is the same as I will “dish it out” and you will “take it” and have no 
choice about it. What would be the result of “dishing it out’? Where would 


“taking it” lead to? Obviously, this is contrary to the policyethat"by ¢fiticism 


>’ 


want to make an explanat 


In giving his explanation, the attitude of the criticized comrade may be ques- 
tionable, but it also may not be. If the critic does not permit the criticized to 
explain, the attitude of the critic is undoubtedly questionable. 

Of course, the criticized comrade must humbly consider the criticism of 
others and must not seize upon isolated inaccuracies in criticism to explain 
everything away. It would be best if he first humbly accepted the correct parts 
of the criticism. If he feels that the criticism is incorrect he must not imme- 
diately reject it but should humbly think it over and then explain the inaccurate 
parts. But if, instead, he first explains the inaccurate part of the criticism, the 
critic must not be dissatisfied and must certainly not prevent it. If the explanation 
is reasonable, that part of the criticism must be retracted. Is not this the way to 
stimulate a criticized comrade to reflect upon his mistakes calmly? 


An American who was taken prisoner of war by the Chinese in Korea and who 
remained in China until 1965 recently described the impact of a criticism meeting: 


“You go into a criticism meeting shaking inside. There is no escape. You sit 
there, and every one of your best friends blasts you. Your first reaction is you 
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feel very, very small. You really crawl. They can’t all be wrong. It is your 
fault. Then, after a day or so, you get angry. At the next session, they have to 
attack you stronger. They beat this anger right down into you. You become 
sort of a whipped dog. You can’t look at anyone. That’s how you are supposed 
to feel. That is repentance. Finally, the party member will say you realize your 
mistakes now and will improve yourself. It’s over for you, thank goodness. Sort 
of a sense of exhilaration comes over you. You get a sense of determination. 
You will strive, you will do better. You walk out feeling you have cleansed 
yourself. You really feel closer to them. You have repented. You won't dirty 
yourself again. This is a powerful system.” 7 


ITEMS 33A-33B 
Another popular technique of informal sanctioning is to put on public display — 
» oY (ar S 


“large character posters” that expose the undesirable conduct of petty offenders and 
nonconformists: These posters may be written out by denouncers or self-denouncers. 
In the former case, they may appear without prior notice to the person whose 
conduct is in question or they may appear following a criticism or accusation meet- 
ing. The long-lasting publicity which they give to undesirable conduct scems to 
constitute an effective method of preventing its repetition. Item 33A suggests the 


regime’s enthusiasm for this technique, and Item 33B, which calls the poster a 
“wall newspaper,” gives an insider’s view of the diverse uses to which it is put. 


ITEM 33A 


[Chiang Shih-min et al., “Correctly Handling Disputes Among the People” (4959) pp. 4 
29-30] 


The vivid and lively democratic forms of great blooming and contending, 
large character posters and great debates, which were created during the recti- 
fication movement among the entire people are good methods of resolving 
disputes among the people. 

The large character poster is a new form of rousing the masses to conduct a 
blooming-contending debate and to display socialist democracy. Its contents are 
simple and conspicuous; its form is fresh; it exposes problems profoundly and 
sharply, promptly and forcefully, and, in particular, it resolves problems of 
relations between the advanced and the backward, the individual and the col- 
lective, etc.; it restrains and criticizes parochialism, individualism, and delinquent 
conduct, etc. The use of the form of the large character poster develops debate 
Of @ mass Naturey;icriticismyyand"selfcriticism; its effectiveness is conspicuous 
and its role great. In his essay, “Introducing a Cooperative,” Chairman Mao 
rated the large character poster very highly. He said: “The large character 
poster is an extremely useful weapon of a new form. It can be used in cities, the 
countryside, factories, cooperatives, shops, organs, schools, military units, streets, 
and, in short, in all places frequented by the masses. It is already universally 
used and it should always be used.” 


27. Morris R. Wills (as told to J. Robert Moskin), “Why I Chose China,” Look Maga- 
zine, Feb. 8, 1966, pp. 75, 84. 
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ITEM 33B 
[Mu Fu-sheng, The Wilting of the Hundred Flowers (4963), pp. 158-159] 


Besides these meetings criticisms and self-criticisms are also voiced in the 
form of the “wall newspaper”. A piece of “wall newspaper” is a large sheet of 
cheap paper, sometimes ordinary used newspaper, with words more than an 
inch high written on it and pasted on the walls of an office building and some- 


times on bamboo mats specially erected for the purpose. Aimyonesmaywritewa 
‘swall/iewspaper’®: It may be signed, by a person or by a group, or it may be 
unsigned; it may be addressed to a particular person, or to “the Leadership” 


or to the whole organisation, the writer or writers included. Since everybody is 
The 
meaning of the writings may not be always clear, but the enthusiasm is always 


evident. After a “wall newspaper” is prepared it is normally handed to the 


— This procedure is presumably a safeguard against unsigned “reac- 


tionary” writings. There is no limit to the scope of the criticisms apart from the 
political limit of support for socialism; all private and public matters may be 
exposed, discussed, or criticised. In fact the “wall newspaper” is often a reliable 
directory of the romances among the staff of the organisation, called “peach- 
coloured affairs” 





mieéétings? They can dispel doubts, clear up misunderstandings, explain difficulties, 
offer alternatives, or confess mistakes and promise improvements. Expiated 
political sins are marked in the “wall newspaper” with confessions and “guar- 
antees” for “sincere efforts” to make good. In private matters, no one may say, 
“This is none of your business”, because in the socialist society the business of 
a person is the business of everyone else. In particular cases the “wall news- 
paper” is posted on the office door of the person criticised. When the writers 
feel that words cannot do their feelings justice they add amateurish cartoons, 
caricatures, and allegorical drawings. 


ITEM 34 
Another distincti hod ofint — — z 


; and to 
make public i idi tem 34 is typical of 


such statements. It was written out by a former public security officer as a 
hypothetical example. 


[Statement of Repentance] 


I, Chang Te-cheng, male, 34 years old, have a 
bad temper, and, because of it, I beat and injured [Picture of Penitent] 
Li Ming on June 21, 1962. 
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Now, after receiving education and lenient handling by the comrades of the 
public security station, I admit my error and I recognize that it is unlawful to 
hit people. Now, I not only apologize to Li Ming, but I especially assure every- 
one that I will never dare to commit the same act again. Here I express my 
repentance. 

Chang Te-cheng, Penitent 
341 Hsin-kang road, Ho-man district, Canton 


ITEM 35 


The authors of Item 31 took care to distinguish “debate meetings for resolving 
disputes among the people from struggle meetings for resolving contradictions be- 
tween the enemy and us.’ 
meetings.» At the “speak reason struggle,” although the atmosphere is more intense 
and hostile than at a criticism or denunciation meeting, some pretense is nevertheless 
made at reasoning with the offender and allowing him to respond. No such effort 
is made at the ordinary struggle meeting. 

, despite periodic efforts on the part of higher 
level Party and public security officials to curb such excesses. 





It may be imposed after 
persuasion, admonition and group criticism, and denunciation have failed to reform 
him or, in the case of a relatively serious offense, it may be applied in the first in- 
stance. In form, struggle is usually carried out by “the masses,” but it is actually 
Jed» by ‘cadres*fromethe»Partyyethe residential organization or the work unit. The 
following account of what its author terms an “investigation meeting” describes what 
is in effect an ordinary struggle meeting. 





[Mu Fu-sheng, The Wilting of the Hundred Flowers, pp. 157-158] 


Those who have done “wrong things” in the past and are likely to do more 
“wrong things” in the future are “helped and corrected” in the “investigation” 
meetings. In these the life of those found guilty by “the Leadership” becomes 
a political case for study by the amateur and for expert diagnosis and prognosis 


sen 


nail 
Ss 


by the cadre and the laymen who attend the meetings. “DhewLeadership” makes» 





a report on the case, giving in outline the political crimes the culprit has com-— 
from the audience and exposures follow. Since everybody acquainted with him is 


expected to contribute to the proceedings — and everybody concerned is eager 





to stay uninfected by the political indisposition — itrelevancies”and “personaly «o ~~ 


ne physicist, 
required to speak against his research superintendent and former professor, 
accused the erring man of his crimes as reported and pointed out that his 
erroneous ideas were all interrelated and came from his worship of American 
imperialism. Those without the “political sense of smell” would think this was 
progressiveness. The physicist was, however, criticised in his turn: “That is not 
enough. We are here to destroy the political errors still subsisting among us by 
carrying out an ideological struggle and not to explain his errors for him.” This 


CA! 
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showed what irrelevant charges one might indulge in, so long as they constituted 
a “struggle” against the guilty. Of course, the physicist was “free” to speak in 
the way he chose: “no one in a socialist society could be forced to do anything”. 


The culprit under investigation is not normally given a chance to answer the 
pusinenhpniontenlestehensenhennnmnbentionitinninetemmmmtattainend 


shouts, pointing fingers, and even people rushing toward him. The “investigation” 

Insincerity 
can always be detected “by the crystal-clear discernment of the people.” The end 
of the confession usually reads, “I truly realise now what a shameless ungrateful 
scoundrel I have been; I wish to thank you all, especially our dear Party mem- 
bers, for the help you have given me to see myself as what I really am and I ask 
the people to give me another chance to reform myself, if they can be so moved 
by my sincere guarantee, which I hereby solemnly give, that I will henceforth 
serve Only their interests under the leadership of the Chinese Communist 
Party . . .” Monotonous examples of this style can be found by the hundreds 
in the Chinese Press. 


That the Chinese leaders are highly sensitive to the distinctions between “struggle 


is amply documented in the twenty-nine 
1961 issues of the secret “Bulletin of Activities” of the People’s Liberation Army 
that have been made available by the United States Department of State. In 
January 1961, for example, at a time when the leadership was striving to improve 
badly deteriorating military morale, Marshal Lin Piao, Minister of National Defense, 
issued a directive that included the following instruction: 


“In dealing with the soldiers’ problems, it is best for the cadres of various 
levels not to conduct ‘struggle meetings’ at will. In fact, it should not be permitted 
to criticize an erring soldier openly without grave cause, nor is it wise to force 
them to ‘wear hats’ [to be stigmatized]. It is also not permitted to mention the 
names of wrongdoers and criticize them in public. I wish now to emphasize the 
method of separately and individually talking with those who are incorrect in 
inki ivi to which 
each belongs, and slowly and patiently proceed with the education that leads 
to true conviction. At any rate we must be careful first to give clear reasons, such 
as, why is it not good to do it this way and good to do it that way? We must 
realize that is pl that is, 


during a meeting to have everyone take a good look at the mistaken one, is a 
28 








In a February 1961 report that criticized military cadres’ methods of handling 
problems among their soldiers, Lo Jui-ch’ing, then Chief of Staff of the army, stated: 


“The greatest weakness is that the form of their supervision is simple and 
entirely lacking in skill. They do not know how to make skillful use of persuasive 
education. With respect to the so-called individual backward soldiers, they are 

28. Canton Military Region Committee of the CCP, “Regulations for Improving the 


Methods of Supervisory Education in Army Units,” Kung-tso f'ung-hsiin (Bulletin of 
activities), 7:27 (Feb. 1, 1961). 
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very apt to adopt erroneous attitudes. Some comrades in the Army Unit 8559 
considered that during last year eleven soldiers of this unit committed suicide, 
and only two of them took their own lives because they were afraid of being 
prosecuted on political charges. The other nine persons took their own lives 
because of slight offenses, such as petty thievery, and the improper handling of 
their offenses by the cadres. One political director, in order to ask a soldier 
whether he had stolen another person’s trousers, mobilized all the cadres at the 
platoon level and above in the entire company to ‘talk’ by rotation continously 
with him for eighteen hours. Finally, this soldier was forced to commit suicide.” °° 


Shortly thereafter, in summarizing the results of his investigation into the thoughts 
of soldiers and cadres, Hsien Heng-han, Political Commissar of the Lanchow 
Military Region, noted: 


“The form and method of investigation had to be carefully studied and carried 
out in a very delicate and gentle way. The soldiers were in favor of putting up 
high requirements. They liked very much to live an active and intensive life and 
were much dissatisfied with those who failed to supervise [them] or who were 
afraid of supervising them, as well as with the laxity of morale and discipline in 
the companies. They were not afraid of being criticized when they showed 
defects or made mistakes. What they demanded was that in the face of criticism 
their self-respect should not be hurt. Their concrete demands are as follows: 
(a) When they have defects or mistakes, they hope that the cadres will in the 
beginning talk with them individually, point out the place wherein their defects 
and mistakes lay, and tell them how to correct these defects and mistakes; (b) 
they oppose direct public denunciation and suggest that those who had mistakes 
and defects should be allowed to develop their own thoughts in order to rec- 
ognize their defects and mistakes and self-consciously to examine themselves in 
their respective squads or platoons; (c) they oppose unjustified criticism, 
struggle, and ‘analysis’ in the assembly of their platoon or company; (d) with 
respect to those who have made serious mistakes, they are in favor of ‘name- 
calling’ before the assembly if it has any generally educative significance, but 
they oppose frequent and repeated ‘name-calling,’ especially when the defects 
and mistakes have already been corrected; (e) they do not like the practice of 
‘total liquidation,’ the digging into their old background, and the exposure of 
‘shortcomings.’ Wang Sheng-lung, a soldier of the First Company, had com- 


mitted petty thievery. The company struggled against him a number of times. 
Afterwards, he could have changed himself. But the squad leader kept on ex- 
posing his ‘defects’ from time to time. calling him a ‘thief.’ This made it impos- 
sible for him to stand up like a man again. He thus became depressed in thought 
and negative in work. Later the squad leader was replaced. The new leader 
changed the method of leadership by treating him equally, and managed to 
discover and praise his merits. Now this soldier is a model of the entire 
platoon.” °° 


29. “Comrade Lo Jui-ch’ing’s Inspection Report on the Conditions of Army Units in 
Several Areas,” Kung-tso fung-hsiin (Bulletin of activities), 11:6 (March 2, 1961). 

30. Hsien Heng-han, “How Successfully to Conduct Supervisory Education in Army 
Units,” Kung-tso fung-hsiin (Bulletin of activities), 18:13—14 (April 30, 1961). 
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ITEM 36 






havetbeensess*@etailed than in the regime’s first 


account. 


ecade. This item is a typical recent 


(“Poor Peasant Girl, T’ang Yu-lien, Bravely Struggles Against Theft of Collective 
Property,” Chung-kuo ch’ing-nien pao (China youth news, Peking), Nov. 24, 1964, 
p- 1] 


According to a Hupeh Daily report, T’ang Yu-lien, a nineteen-year-old 
peasant girl attached to production team No. 5 of Ch’iin-kuang production 
brigade of Shih-tzu-lu commune, Hsien-feng county, courageously exposed the 
theft of collective property by her uncle, T’ang Chiu-chiang, who was a deputy 
leader of the production team, and thereby protected the collective interests. 
For this, she has been praised by the vast masses of commune members and 
commended by the brigade Party branch and the [management] committee of 
the production team. 

Well-to-do middle peasant T’ang Chiu-chiang was a man seriously affected 
by bourgeois ideology. Last winter, he pretended to be an active worker and 
was elected a deputy leader of the production team. He then obtained work in 
the brewery. After he got into the brewery, his behavior aroused the suspicion 
of the poor peasant girl T’ang Yu-lien who, working in a flour mill next to the 
brewery, discovered that T’ang Chiu-chiang drank wine three times a day during 
his meals, that after he returned from the market he would always bring back 
a piece of meat, and that some dubious characters often visited his house. When 
she went home, she told all this to her father, T’ang Yiian-hsiang, and put to 
him a string of questions: In the past one hundred catties [a catty is one and 
one-third pounds] of wine were produced in a year, but why were only seventy 
to eighty catties produced this year? Why did T’ang Chiu-chiang always have 
visitors? From what Yu-lien told him, T’ang Yuan-hsiang also became suspicious 
of T’ang Chiu-chiang’s behavior . . . He then asked Yu-lien to watch more 
closely T’ang Chiu-chiang’s movements, and courageously struggle against his 
wrongful acts. Thereupon, T’ang Yu-lien paid more attention to T’ang Chiu- 
chiang’s movements. 

At noon one day, male commune members of the team went out carrying 
coal to make lime, while most of the female commune members were cutting 
grass on the slope. Only T’ang Yu-lien worked as usual at the grinder in the 
flour mill. Suddenly she was assailed by a strong smell of wine, and turning her 
head, she saw that T’ang Chiu-chiang was walking out of the brewery carrying 
two buckets. Yu-lien dashed into the brewery, where she found an enamel vessel 
hung on the wall, with drops of wine still dripping from it. Obviously, the vessel 
had been used for ladling wine. Her suspicion aroused, she wondered if her 
uncle had stolen wine from the collective. “Papa says that I am a poor peasant’s 
daughter and should act like a poor peasant who must be honest even in small 
things and who must dare to expose and struggle against those who violate the 
collective interest.” With this thought, she closely followed T’ang Chiu-chiang, 
determined to get to the bottom of the matter. 
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With the guilty conscience of a thief, T’ang Chiu-chiang knew that something 
was wrong when he saw his niece coming toward him. His face paled. When 
Yu-lien saw this, she knew what was going on. So she asked him directly: 
“What is inside your buckets?” T’ang Chiu-chiang muttered: “It is waste water 
from the brewery.” “But waste water is turbid. How is it that the water in your 
buckets is so clear?” Knowing his trick had failed, T’ang Chiu-chiang changed 
the subject quickly and said: “Oh, the water had been boiled to heat the wine.” 
Seeing that he was trying to deceive her, Yu-lien became indignant and asked 
him to put down the buckets for her to inspect the contents. It was wine, and 
good wine at that. Then Yu-lien criticized him angrily: “Uncle, you are a 
deputy leader. Why do you do such a thing?” 

T’ang Chiu-chiang never expected that his niece would talk to him like this. 
At first, he tried to sweet talk her into covering up for him. When he found that 
this would not work, he opened his eyes wide and swore at her: “Whether or not 
there is wine in the bucket is none of your business.” Then, he said threateningly: 
“If you dare spoil my reputation, I'll break your jaw and tear your mouth wide 
open.” Yu-lien was not afraid. Taking a step forward, she grasped the bucket 
with one hand and caught hold of T’ang Chiu-chiang with the other. She said 
loudly: “If you dare to damage the collective, then I dare to mind your business. 
You have stolen wine and evaded taxes so I can mind your business.” T’ang 
Chiu-chiang wanted to pour the wine into a well so as to destroy any evidence. 
But Yu-lien held the bucket until other commune members, attracted by the 
noise, came over, and T’ang Chiu-chiang dared not use violence. 


Because in the past T’ang Chiu-chiang had committed the illegal act of | 
btaini biyoel , 7 


; ential 7" tl , 
“tionsteamedealtewith*himseverelyw They also commended T’ang Yu-lien for 


her exemplary act of honesty and for furthering justice. This gave great satis- 
faction to the vast masses of poor and lower-middle peasant commune members, 
many of whom expressed their determination to learn from T’ang Yu-lien. 


1. Although Item 36 fails to specify the nature of the “severe” punishment 


imposed, it seems probable that formal criminal punishment was not meted out, 


light of Item 36 and the preceding materials, how should one evaluate claims such 
as the following, made by Hsieh Chiieh-ts’ai, then President of the Supreme People’s 
Court, in his 1964 report on the work of the Supreme People’s Court? 


“During this [#959=964]eperiod the security situation in our country was 
very good, and i i 
qeases’This year the number of criminal cases received by the various levels of 
people’s courts throughout the country will be much smaller than in any other 
preceding year. This shows that the degree of political awareness and the degree 
of organization of the peopie of our country have been further heightened and 
that the system of the people’s democratic dictatorship has become more con- 
solidated.” *1 





31. JMIP, Jan. 1,-1965, p. 3. 
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“The criminal process, from arrest through release, is comprised of a series 
of ‘status degradation ceremonies.’ A status degradation ceremony is ‘any communica- 
tive work between persons whereby the public entity of an actor is transformed 
into something looked on as lower in the social scheme of social types.’ Garfinkle, 
‘Conditions of Successful Degradation Ceremonies, 61 Am. J. Sociology 420 
(1956).” 32 


a 5 aciscaiail _ 


3. How would you modify Mrs. Van der Sprenkel’s summary of informal adjust- 
ment and sanctioning in Manchu China (quoted above, section A, subsection 1) in 
order to make it applicable to contemporary China? 


Sections A and B of this chapter dealt with institutions for informal adjustment 
and sanctioning that affect the populace at large. Section C is concernedewith 
ither because 

they have represented experiments"in certain places and periods"@f because, although 
fixtures on the Chinese scene, they are applicablewonly»to"certain”groupsmwithin the 


population. 


Among the problems discussed in Part I was the question of the extent to which 
the Chinese have chosen to import Soviet legal institutions and the degree of success 
that such efforts have enjoyed. Following the decision to industrialize along Soviet 


lines and the concomitant RR NRG erm TMT! cues 
Second National Judicial Conference that was held in Peking in April 


at a number 
of large-scale industrial enterprises, These comrades’ courts were to be set up 
primarily insorder to instill labor disciplineinethe*massesfmany of whom had only 
recently been introduced to factory work and to the demands of a government that 
was bent on rapid industrialization. Problems such as tardiness. absenteeism, poor 
quality work, and serious and costly accidents had become a subject of great concern 
by 1953, and the comrades’ courts were devised as part of an effort to combat them. 
The Chinese openly adopted as their model the comrades’ courts that had been 
established in Soviet enterprises and institutions in 1951 after a checkered history 
of Soviet experimentation going back as far as 1919. The cadres who undertook the 
experiment with this institution studied the relevant Soviet legal documents as well 
as the “advanced experiences” of the Soviet Union and were told that in the 
Soviet Union the comrades’ court “occupies a major place in the entire process 
of social reform.” *% 


[_ ITEM 37 


By July 1955 comrades’ courts had been established in 170 major state-operated 
factory and mining enterprises. They were the subject of a good deal of a@vorable 


32. Joseph Goldstein, “Police Discretion Not to Invoke the Criminal Process: Low 
Visibility Decisions in the Administration of Justice,” Yale Law Journal, 69:590 (1960). 
33. “Introducing the Soviet Union’s Comrades’ Courts for Enterprises,” p. 3. 
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attentionsinethespressyof which the following article is typical. It presents a com- 


prehensive discussion of one Chinese experiment with comrades’ courts and also 
provides more than a glimpse into the methods by which the PRC carries out 
political and legal innovations. 


[Wang Ju-ch’i, “How the Enterprise Comrades’ Courts Were Established in 
K’ai-luan Coal Mine,” JMJP, April 19, 1954, p. 3] 


In order to gain experience in establishing tribunals for the protection of 
economic construction and enterprise comrades’ courts (hereafter simply called 
comrades’ courts [CC]) in city industrial and mining areas, the central legal 
organs sent a judicial work group to K’ai-luan coal mine in the city of T’ang- 
shan in Hopei province to conduct . We report below the 
circumstances of the establishment of the CC at K’ai-luan mine by the judicial 
work group and imi 







I. Coordinate with What Is Central, Acquire General Knowledge About 
Production, and Establish Judicial Business 


After the judicialgvorkegroupewent down to the mine, the first problem en- 


countered was the 





: Most of the staff and workers were also 
not very clear about whether the work which the judicial work group was going 
to do would in fact benefit production. After lengthy consideration the judicial 
work group decided, in order to serve the central work of the mine, to acquire 
general knowledge about production and establish judicial business. Therefore 
they asked the mine’s leadership to assign them to some work: helping to write 
large character posters in the mine, arranging the safety inspection records, and 
helping three model small groups summarize their model activity. Afterwards 
they further participated in mass movements such as those for increasing pro- 
duction, for austerity, for labor competitions, for wage reforms, and for major 
safety inspections. 

Having done the above work, the judicial work group began to gain a general 
knowledge of production — for example, the production process, the circum- 
stances of labor organizations, the production management system, the respon- 
sibility system, and the factors promoting or impeding production. At the same 
time it also gained the support of the masses and the confidence of the cadres 
and created conditions favorable for the establishment of the CC. No matter 
whether the workers were faced with problems relating to production or to their 
personal lives, they always reported them to the judicial work group or sought 
to discuss them with the judicial work group. The judicial work group also 
promptly mediated and resolved family or worker disputes. It also resolved 
production difficulties as much as possible. 


2. Propagandize on the Significance of the CC, Find and Train Activists 


Because of the fact that the CC is a new kind of organizational form and is 
quite unknown both to the masses of staff and workers and to the cadres, when 


a 


On . 
(¢ wor ockeS 
Cours 
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the judicial work group began to establish the CC, it immediately coordinated 
with the mine’s central work and broadly and deeply 
naturesofethesG@Gythe scope of its jurisdiction, its relationship to the leadership, 


etc. The propaganda emphatically explainedsethes@@siseasmassworganization 
for the self-education of the masses of staff and workers; its task is to deal with 


cases such as those involving laborsdiseipline/responsibilityforeminor“incidents, 


petty thefts, and minor bodily injuries which occur in factories and mines. If a 


staff member or worker commits one of the abovesmentioned=wrongsvandedoes 






the wrong 
committed by the person tried is relatively serious, it can also suggest that the 
administrative leadership give him sanctions such as warning, demerit, a demo- 
tion in office, or even expulsion. 





here- 
fore, the CC is an excellent organizational form by means of which the masses of 
staff and workers make use of the Communist spirit to carry out self-education. 
It can raise the political and ideological consciousness of the masses of staff and 
workers, strengthen their concept of the legal system and reduce and prevent 
cases of violation of labor discipline and other criminal acts. The chairman 
and members of the CC are elected by a meeting of all the staff and workers of 
the factory, mine, or enterprise or by a meeting of their representatives. 

The method of propaganda was first to explain and elucidate the various 
problems of the CC to the responsible cadres of the Party, government, union, 
and Youth League in meetings called by the Party committee at K’ai-luan, the 
Party committee at T’ang-shan mine, the Party general branch of mining district 
number 72, the Party general branch of the mechanical-electric departments 
and other levels of Party organizations, or to make use of the opportunity of 
individual conversations. This provided the key to successful development of the 
work by 

i Next was the training of activists from the masses to 
form the backbone for conducting propaganda among the vast masses of staff 
and workers and at the same time training them to serve as candidates for the 
CC. The judicial work group talked with these activists during their leisure time, 
after they came up from the mine shafts, before meetings, or at the workers’ 
quarters, and during their regular rest time so that they understood the content 
of the propaganda. It then allowed them freely to propagandize vast [numbers 
of] staff and workers. The facts proved this method to be very effective. Because 
these activists engaged in production alongside the workers, they were familiar 
with the workers’ ideological situation and could make use of all leisure time. 
For instance, while the workers were going up or down the mine shaft, eating 
their meals, or sometimes even at the scene of production, the activists repeatedly 
propagandized them. 

After the propaganda concerning the CC had made a preliminary impact 
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upon the masses of workers, the judicial work group, with the permission of the 
leading cadres from the Party, the government, and the workers’ union organiza- 
tions of the mine, also used the activity periods preceding or following work. 
The secretary of the Party general branch, the district chief, and the chairman 
of the union all combined to make extensive propaganda containing vivid ex- 
amples. Simultaneously this was coordinated with the use of large character 
posters, blackboard announcements, announcements accompanied by percussion 
instruments, broadcasts, and other methods. After this repeated propaganda the 
alieeadennedl  aaeinenenmmmnnicemetinininivetl mare 
i it, The general reaction of the 
- workers of coal-mining district number 72 was: “It is good to establish the 
CC’s — in the future people like foolhardy Chao should be taken care of.” 
(Chao An is the name of a foreman who on June 13 of last year lost his life 
in an accident because he violated operating rules.) “From now on we have 
to keep an eye on that kind of person. In the past an incident was forgotten 
as soon as it occurred; it will not be like that in the future.” After this propa- 
ganda the percentage of workers reporting for duty at the number 7532 work 
site increased from 85.8 percent in September to 89 percent in October and 
to more than 90 percent in November. This shows that propagandizing the 
staff and workers on the CC has played a role in their education about law. 


3EBlection of the*Members. of .the CG» 


The qualifications of candidates for the CC are: a clear history, a firm stand- 
point, impartiality in handling matters, proper demeanor, activism in production, 
observance of labor discipline, prestige among the masses, and not having too 
many concurrent positions. In accordance with these qualifications and while 
coordinating with the various kinds of central work of the mine, thesjudicial 


iV nd, after repeated discus- 
sion and consideration by the cadres and masse IVI 


upon as candidates for membership in the CC. T hen with the responsible cadres 


of the Party, government, and union personally presiding, an election was 
conducted. Because thorough preparatory work was done prior to the election, 
at the time of the election full play was given to democracy, and the staff and 
workers were allowed to evaluate the qualifications of the candidates in detail. 
Therefore, all the elected members were qualified. As a result of the election, 
work site number 7532 elected a CC of five members of whom one was a member 
of the basic level organization of the union and four were workers. Work sites 
number 7811 and number 7643 together elected eleven people of whom one 
was a squad foreman, five were members of the basic level of the union, and 
five were workers. The mechanical-electrical departments of the latter two sites 
elected ten people of whom four were members of the union’s basic level, two 
were members of the Party branch, and four were workers. They did various 
kinds of work in different squads and in the mechanical-electrical department at 
the sites. According to the experience of the judicial work group, in order to 
facilitate the handling of cadres’ problems, it is best to have cadres from the 
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unit in which the CC is located participate as members of the CC. Furthermore, 
since a coal-mining site is usually mined out in a few months, and the staff and 
workers may then be dispersed among several other sites, to take the site as the 
unit for establishing the CC will prove fruitless. Therefore, the entire mining 
district should be taken as the unit for establishing the CC. Then, if the mem- 
bers of the CC are elected from each squad of every site, when they are con- 
fronted with a problem, they may resolve the problem at a meeting of the staff 
and workers of their respective squads. In that way, although a small number of 
coal-mining sites are closed down, the basic organization still remains, and it 
is only necessary to hold a supplementary election at the new sites. In regard to 
voting units [for individual CC members] the squad is the voting unit in the 
mine, while in the mechanical-electrical department it is the congress of the 
basic level of the union. 


4. How the CC Is Convened 


Before convening the CC, the judicial work group cooperated with the 
union and with the newly elected CC to do some preparatory work. They first 
studied the materials concerning workers who violated operating rules or who 


presented serious cases of absenteeism. From these they selected one or several 


Then, they investigated the history, the seriousness, and the ideological source 
of the person’s wrongdoing with the person himself, his family, his relatives, 
his neighbors, and his coworkers. 

d mobilized his family and neighbors jointly to per- 







; suade him. 
ra In other words, for a person to be chosen as a target for trial, four conditions 
must exist: 

(1) The wrong committed is a problem within the worker class and is 
not a problem of a violation of law requiring criminal punishment. 

(2) The wrong committed is typical and is also one which repeated edu- 
cation has failed to change. 

(3) The material has been verified and the ideological source of the 
wrong found. 

(4) After undergoing persuasion-education the worker who has com- 
mitted the wrong has manifested a determination to change. 


These conditions guarantee that the CC will attain good results and also guaran- 


i . For example, one trial 


target selected by the judicial work group was Liu Tung-hsing, a worker from 
site number 7643. He was of poor peasant origin and had worked in K’ai-luan 
for fifteen years. In the past he had led a completely degenerate life. There 
was nothing that he had not done. After liberation, he continued to be habitu- 
ally absent from work without cause. What with the accompanying difficulty in 
earning a livelihood, at forty-five he was still unable to find a wife. From July 
of last year, when he was transferred to site number 7643, until the end of 
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September he worked only twelve days out of eighty-four. He was absent with- 
out cause sixty-six days, and he frequently did not take part in meetings of the 
workers’ small group. The union viewed him as “deadwood” whom repeated 
education had failed to change, and the workers looked upon him as an ex- 
ample of one who loved to eat but was too lazy to work. His own view was 
that, since he had no family, it made no difference whether he went to work 
or not. Once he remarked: “If I got married, I would not be absent from work.” 
But nobody was willing to marry this person “without any future.” After the 
judicial work group, the union, and the CC understood this situation, they held 
a discussion meeting with his older brother and his neighbors to study the rea- 
son for his absenteeism and ways of helping him. Afterwards they also talked 
with him several times, using the facts to explain repeatedly the different po- 
sitions of the worker class in the new and the old societies and the harm that 
laziness does to the state and to the individual. They also pointed out to him 
the brilliant road that he could take. His brother and his neighbors also helped 
to persuade him. He was deeply moved and despised what he had done in the 
past. He resolved to be a conscientious worker for production. In order ef- 
fectively to consolidate his resolution, the judicial work group mobilized him 
to prepare to make a self-examination before the CC and to make out a plan 
for his repentance and reform. During this mobilization, they explained that 
he would not be subject to the kind of struggle with which reactionaries are 
treated; nor would he be sent to court. They only demanded that he consci- 
entiously correct his wrongdoing. 

After having properly selected a trial target, the judicial work group sub- 
mitted his [Liu’s] materials and its recommendation regarding sanctions for the 
approval of the Party and government leadership organs of the mine and the 
city. It also helped the CC to formulate a written judgment and completed other 
preparatory work. 

In November and December of last year the T’ang-shan mine held full meet- 
ings of the CC on three occasions, always using the activity period preceding 
or following the work of the unit’s staff and workers. Besides trying Liu Tung- 
hsing, these three meetings also tried worker Yang Ch’ing-yin of mine site num- 
ber 7532, who was a habitual absentee, worker Sun Kuo-t’ang of the same site 
who violated labor discipline and did not respect the leadership, and an ap- 
prentice of the mechanical-electrical department, Tien Hui-lin, who consist- 
ently committed serious violations of operating rules. Participating in these full 
meetings were all of the staff and workers of the unit in which the CC was 
located, and from other units there were cadres from the unions, some of the 
activists among the staff and workers, and backward elements. When the first 
meeting of the CC was held, the following people were also invited to partici- 
pate: responsible comrades from the mine’s Party, government, union, and 
Youth League organizations, and responsible comrades from the city people’s 
court, the city labor bureau, the city procuracy, and other organs. Afterwards, 
when the mechanical-electrical department held the same sort of meeting, they 
also invited the family of the worker on trial and families of some other workers 


to attend. The procedure of the meeting was: the union chairman gave a 
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report about the significance of establishing the CC; the chairman of the CC 
made known the facts about the wrongdoing of the worker on trial; the worker 
onetrialimade"a'selfi-examinationsthe masses of staff and workers at the meet- 
ing voiced their objections to the worker on trial; the worker on trial expressed 
his willingness*towaeeepteeducation and formulated a plan for his correction; 

the ordenonjudgmentofsthe:GG@wasannouncedssthe official responsible for ad- 
ministration of the mine accepted the proposal of the CC regarding sanctions 
for the worker on trial (of the four people tried, one made a self-examination, 
two received demerits, and one was removed from his position); the responsi- 
ble people from the Party and the union made speeches; and the workers who 
attended the meeting spoke up freely. 

All of the three meetings of the CC were conducted in a solemn and earnest 
atmosphere. Consequently, the person on trial submitted wholeheartedly. This 
showed the great strength of correctional education of a mass nature. For ex- 
ample, one of the persons on trial, Sun Kuo-t’ang, used to bear a heavy burden 
— he was afraid of a large struggle meeting or of being sent to court. But 
when he participated in the first meeting, at which Yang Ch’ing-yin was tried, 
he saw the sincere attitude of all the staff and workers, and, therefore, he re- 
laxed. Right then and there he wanted to go up on the platform and make a 
self-examination. He later said: “That meeting was really well-conducted. Peo- 
ple are all a little careless. If I could often be educated in this way, it could 
help me to correct my wrongdoing.” Pai Pao-huai, a worker from coal-mining 
district number 91 said: “This meeting was very helpful to us. In the past we 
went to political classes and carried out the system for managing mine workers. 
Although this had a certain effectiveness, there were still some people who 
passively or openly resisted. Now that we have the CC, we can resolve this 
problem.” Many family dependents said they would tell their husbands and 
sons to work conscientiously and not to violate labor discipline. The convening 
of the CC also made a deep impression upon the cadres. 


5. Consolidating the Results of Adjudication Work 


It is unrealistic to think 
that after one meeting of the CC there will be no violation of labor discipline 
or that backward workers who are tried by the court will have changed com- 
pletely. Therefore, the CC must frequently conduct propaganda-education among 
the staff and workers and consolidate the accomplishments already achieved. 
This is just as important as the session of ideological work to which workers 
are exposed prior to their trial by the CC. The work group has helped the 
members of the CC clearly to understand that their future duties are: 

(1) To prepare the convening of meetings of the CC, and after the meet- 
ings to continue to educate the persons tried; 

(2) Constantly to propagandize the staff and workers about the general 
line, production plans, safety rules, operating rules, labor discipline, and other 
policies, laws, and decrees concerning production; 

(3) To educate those staff members and workers who are habitually ab- 
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sent from work, who arrive late, leave early, and who become involved in 
disputes; 

(4) To prevent fights and corruption, theft and other criminal acts among 
the staff and workers and promptly give them persuasion-education. According 
to the report of the two CC’s of mining district number 72, in the thirty-four 
days from November 21 to December 24 of last year, in addition to their job 
of consolidating the accomplishments of adjudication, they also discovered fifty- 
two problems. Among them there were seventeen cases of absenteeism without 
cause, five cases of violation of safety rules, nine cases of violation of operating 
rules, eleven cases of lack of activism in production, and nine cases of stirring 
up disputes. All but five or six of these cases have already been resolved. 

In consolidating the results of adjudication, the two CC’s assigned special 
persons to continue educating the targets who had already been tried, to en- 
courage their progress, to resolve their difficulties, and severely to criticize 
repetition of their wrongs. The results have all been very good. Liu Tung-hsing 
in the past three months actually had a record of 100 percent attendance at 
work, regularly participated in meetings of his small group, and his attitude 
toward production and study has been very good. Others of the handful of 
workers who have been tried have also made excellent progress. In addition, 
the CC is also conducting propaganda about implementing safety and operating 
rules and, in order to consolidate the percentage of workers reporting for work, 
using persuasion-education on those who were absent without cause. 


1. Is the comrades’ court confined to considering cases of labor discipline and 
industrial accidents? 

2. Do the critical procedures of the comrades’ court take place during the hearing 
or during the preparatory stages? What purposes are served by the hearing? 

3. How does a meeting of the comrades’ court differ from criticism by the small 
group? What does the author mean when he says that the comrades’ court’s judgments 
are compulsory and must be obeyed”? 

4. How does a meeting of the comrades’ court differ from “the kind of struggle 
with which reactionaries are treated”? 

5. Isthe comrades’'court persuasivevorcoercive? Note that in the Soviet Union a 
comrades’ court may “impose a fine of up to ten rubles if the offense is not con- 
nected with a violation of labor discipline,” ** “and a fine up to 30 rubles in cases 
of petty stealing, [and] up to SO rubles for repeated petty stealing.” %5 

6. aan : 


7. Should the comrades’ court be viewed as a useful means of gradually accustom- 
ing the masses to legal forms and of permitting the masses to participate in the ad- 
ministration of justice? Or should it be deemed a dangerous distortion of legal forms 
that causes the masses to associate “law” with an institution that lacks the safe- 
guards of due process procedures? 

8. To what may the comrades’ court be analogized in our own system? 

34. 1961 RSFSR Statute on Comrades’ Courts, art. 15(5), Vedomosti Verkhovnovo 
Soveta RSFSR (Gazette of the Supreme Soviet of the RSFSR), 26:401; translated in 
CSP, 13.0429 (Sepa. 15, 2908 }. 

35. 1965 Amendment to RSFSR Statute on Comrades’ Courts, art. 15(5), Vedomosti 
Verkhovnovo Soveta RSFSR (Gazette of the Supreme Soviet of the RSFSR), 4:81. [The 
editor is grateful to Prof. H. J. Berman for this translation.] 
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Respite i ee 


as been made 
of them in the press since the end of although Soviet publications suggest 
that they were still in use as of 1957. Most interviews failed to yield evidence of 
their continued existence, although it should be noted that a majority of the persons 
interviewed came from south China. However, a former Party official who, prior 
to his departure from the mainland, had been assigned to an important Tientsin 
factory was familiar with the term “comrades’ court,” although he emphasized that 
it was seldom heard in recent years. He gave the following account of a session 
that he had witnessed in January 1961. 






[Interview] 


Just as they were coming off their shift, the workers of a workshop in a 
large underwear factory in Tientsin were called to a meeting that was convened 
in the factory auditorium. An overhead banner revealed that this was to be a 
meeting of a comrades’ court [CC]. Seated at one half of a long table on the 
stage were the chairman, vice-chairman, and five members of the comrades’ 
court. A few of them were members of the Party or Youth League; the others 
were activists, “old workers,” or labor models. They had been elected by the 
factory workers’ congress for a one-year term. Seated next to them as “ob- 
servers” at the other half of the table were a member of the factory Party 
committee, the head of the factory union, a staff member of the factory security 
defense section, and a representative of the basic level people’s court. A clerk 
sat next to the end of the table at which the CC was seated. A secretary was 
seated near the front of the stage but to one side. The “target,” a worker 
named Li, stood in front of the table. 

The CC chairman opened the meeting by introducing the purpose of a CC, 
which, he explained, was an experiment to help backward elements reform 
their thinking and become good persons. He then recited Li’s background and 
history and his bad conduct. Li, he said, was a historical counterrevolutionary 
who had belonged to a secret society prior to liberation. After liberation he had 
been sentenced to a three-year term of “control” [see Chapter V], which the 
government had terminated out of leniency at the end of two years. Yet in the 
past few years Li had not behaved well. He did poor work and often turned out 
goods that were too inferior to be acceptable. There had been a number of 
incidents involving damage to machines on which he had worked. Recently his 
cotton spinning machine had caught fire because he had left it running at high 
speed while he took a nap in the men’s room. All of this showed how damaging 
his conduct was to production. Therefore, the chairman urged, all of Li’s co- 
workers should subject him to severe criticism, adopt the attitude of the workers 
being master, and help him to reform. 


“misconduct, He emphasized that he needed the help of his comrades and would 
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seriously consider all the criticism that they offered, because he was now de- 
termined to reform. ‘ 
The clerk then rose and invited “the first representative of Li’s work group 


to come up to the stage and state his views. He was the leader of the group, 


pxoduetions»Four or five other members of Li’s group then followed in suc- 
cession with similar statements. Several of them said that Li’s self-examination 
had not been profound or complete and that he should confess more fully, and 
they all criticized him severely. 

At this point the vice-chairman of the CC rose and read a document that 
summarized Li’s misconduct and that concluded with the CC’s decision. It 
consisted of a recommendation that the factory administration give Li a large 


demerit and a recommendation that the basic level people’s court sentence him: 
to “control.” The meeting then adjourned. 


Under the enthusiastic patronage of Premier Khrushchev, comrades’ courts en- 
joyed a great vogue in the Soviet Union during the 1959-1964 period. What reasons 
might there be for their failure to play an important role in China? 






2. Adjustment Committees and the Socialist Patriotic Pact |! 


More recent and widespread experiments have been conducted with the “socialist 
patriotic pact” and “adjustment committees.” 


bases during the Anti-Japanese War. ' came to prominence in 1950-1951 as part 


of the “resist America and aid Korea” movement. The contents of the slogans of 
these pacts, which were signed by individuals, families, residential units, and work 
units, reflected the needs of that era for political, economic, and social mobilization. 
The pact was régardéd)as"a techniquevofmass"exhortation rather than as an enforce- 
able legal instrument. Press reports suggest that it fell into disuse in 1952 follow- 
ing a series of unsuccessful efforts to devise some method of making the masses 
treat it as more than a document to be signed and forgotten. 


The socialist patriotic pact was revivedeinethescoursevof thesantirightistemovement 
in the latter half of 1957, when the Party was moving to reorganize and perfect 
the sanctioning system. ‘This time, however, in some areas adjustment “committees 
were created to assure its enforcement. The adjustment committee is said to be the 

iati than 
its predecessor institution, being able not only to mediate disputes that involve minor 
criminal offenses, but also to “deal with” or “handle,” that is, to decide, such cases 
and other instances of relatively minor antisocial conduct. 

The extent to which the pact and the adjustment committee have actually been 
put into effect is unclear. Law review articles, speeches by officials, and annual 
court reports indicate that experiments with them have taken place throughout 
China and that, at least during the period 1957-1961, they were widely used in 
many provinces and cities. On the other hand, most interviews suggested that this 
recent patriotic pact movement was taken no more seriously than the earlier one 
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°°" 0 and that, while the mediation committee had changed its name in certain areas, ‘it 


Yet a public security officer from a south- 
eastern province described the adjustment committee in his county as an effective 
and important instrument of social control. In the absence of a larger interviewing 
sample, one can do no better than to conclude, tentatively, that the impact of the 
adjustment committee has probably been greater than that of the comrades’ court 
but less than that of those institutions, like the mediation committee, that are 
plainly operating on a nationwide basis. 


ITEM 39 
This excerpt from the famous report by Teng Hsiao-p’ing, General Secretary of 


the Chinese Communist Party Central Committee, appears™towhaveyspawnedsthe 


[Teng Hsiao-p’ing (General Secretary of the CCPCC), “Report Relating to the 
Rectification Movement” (at the 3d enlarged plenary meeting of the 8th session 
of the CCPCC, Sept. 23, 1957), FKHP, 6:17-18] 


In rural villages in all places there are some delinquent elements who “do 
not break major laws but who often break minor laws.” It is too much trouble 
for these people to be dealt with by the local courts, but if they are not dealt 
with, there is a great deal of interference with production order and social order. 
Consideration may be given to restraining these people by means of genuinely 
enforceable pacts concluded by congresses of members of cooperatives or by 
people’s congresses of administrative villages, with the approval of the govern- 
ment of the next higher level, and also to establishing adjustment committees 
to be responsible for the execution of the pacts. Cooperatives or administrative 
village governments may be authorized to give appropriate punishment to those 
who violate these pacts. This is a measure for mass self-education, self-super- 
vision, and self-restraint. It is an important method by which socialist society 
limits individualism and changes old customs and habits and forms new ones. 
It may be put into effect on an experimental basis not only in rural villages 
but also in cities, factories, mines, organs, and schools. 


ITEM 40 


The following account, published in the first stage of the “great leap forward,” 
describes one of the early experiments in implementing the proposal of Teng Hsiao- 
ping. 

(“A New Form of Self-Government by the Masses” (a report of an inspection team 
of the political-legal department of the Shensi provincial government), Shan-hsi 
jih-pao (Shensi daily), May 8, @958)in Chung-kuo kuo-fang ts’ung-shu (Col- 
lection of reprinted articles concerning China’s national defense; Peking, 1958), 
2:80-85] 


After the administrative village of Kuan-ti in P’ing-yao county underwent 
the national rectification movement, 


established.ansadjustmentcommitteey»the enthusiasm of the cadres and the 
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masses grew great and they came to love the Party and socialism more than 
ever. Politically, the entire administrative village took on a brand new appear- 
ance. “The pact of three loves” has already become the norm for the conduct 
of the masses of the entire administrative village. It has put into concrete form 
what we should advocate and what we should oppose. Owing to the fact that 
the members of the cooperative have consciously linked together the interests 
of the state, the collective, and the individual, we hear everywhere the sounds 
of a great army leaping forward in production. This is a vivid and concrete 
legal and political education for every person who comes to inspect this place. 


It is the Continuation and Development 
of the Rectification Movement 


In February of this year the chief procurator of the people’s procuracy of 
P’ing-yao county, Sun Pang-chin, with the active support of the county Party 
committee, led a four-man work group to the administrative village of Kuan-ti. 
At that time, just as the national rectification movement entered its final stage, 
they had already begun the period of education for rectifying the Party, the 
Youth League, and the cooperatives, for conducting the election of the cadres 
of the cooperatives, and for summarizing and evaluating experiences. The po- 
litical and ideological consciousness of the masses had been raised to a new 
high; the energy of the cadres had also increased. The work group unanimously 
held that this was a good opportunity to establish on an experimental basis 
“the pact of three loves” and the adjustment committees. So, first of all, in 
inquiring about the [local] situation, they repeatedly explained the purpose of 
their visit to the Party and government leaders in the administrative village. 
Then, under the leadership of the administrative village Party general branch, 
they called a meeting of the cadres of the administrative village and the co- 


operatives and the members of the work group. They*seteforthvand»explained® 
the goals, the significance, and the methods of concluding the socialist “pact of 


i At the same time, they 
questioned the comrades who were at the meeting about the [local] situation. 
They discovered that in the entire administrative village there were forty-eight 
persons engaged in minor speculating activities, thirty-two petty thieves, twenty- 
four persons who were lazy, who were loafers, or who would not engage in 
labor and production, four persons who mistreated others, thirty-six persons 
who gambled, fifteen persons who were constantly fighting, and forty-seven 
persons who did not respect public property and who damaged the public inter- 
est in order to benefit themselves. Invall*there»weres206"such"persons»represent- 
ing 3.29 percent of the entire population of the administrative village. The 
masses were very much dissatisfied with them and called them troublemakers, 
shirkers, and stumbling blocks to the great leap forward in production. After 
going through preparation and discussion, the cadres of the administrative vil- 
lage and the cooperatives unanimously agreed to conclude “the pact of three 
loves” and to establish adjustment committees. The deputy chief of the ad- 
ministrative village, Sung Huai-chieh, said: “In the past, those who did not 


A o® 
% 


182 MATERIALS 


break major laws but who often broke minor laws simply turned the adminis- 
trative village upside down. Even though the administrative village secretary 
devoted full time to dealing with the problems they created, he could not deal 


with then all. With ‘the pact of three loves,’ they no longer dare to create havoe.” 


Propagandizing, Educating, and Rousing the Masses 


There were a number of mass meetings of the cadres of the administrative 
village and the cooperatives with the working group; these emphasized propa- 
gandizing the masses for a situation where there would be a dramatic, compre- 
hensive leap forward. Yet there still existed some delinquent elements who 
did not break major laws but who often broke minor laws. They did not labor 
for production and they did not observe the policies, laws, or decrees of the 
state; they interfered with public order and undermined labor discipline. Thus, 
if we were to build socialism, we had to have the masses consciously adopt “the 
pact of three loves” in order to supervise and to restrain these people. After 
the propaganda, the masses understood that adoption of “the pact of three 
loves” was a continuation and development of the national rectification move- 
ment and was a good means of consolidating the results of the rectification 


movement. Some people said: “Thespactis*the concentrated expression “ofthe 
will of the masses. It tells us what to advocate and what to praise, what to — 


ibitv Amidst a great deal of propaganda, we also 
organized 210 high school and elementary school students to write eighty-five 
essays on blackboards and to do fifty-six radio broadcasts, and we very quickly 
carried out propaganda by striking the gong and beating the drum in the streets 
and lanes. We also carried our explanation to the masses on a door-to-door basis. 
We really acted so that everyone would understand and know about “the pact 
of three loves.” Thus, adoption of the pact became an urgent demand of the 
masses. 


Adopting “the Pact of Three Loves” and 
Establishing the Adjustment Committees 


The process of concretely preparing the contents of “the pact of three loves” 
came after the process of propagandizing, educating, and rousing the masses. 
After the masses finished their basic preparation, they then elected a committee 
to draft “the pact of three loves.” 









he cooperative and the home, advocate 
fervent love of socialism and of labor, «éspecteforspublicspropertyobservance 
of public order and of labor discipline, respect for socialist morality, etc. After 
completion of the draft, a mass meeting was convened in order to permit the 
masses fully to discuss the contents of “the pact of three loves,” to present their 
opinions for completing and amending it, and to say whether or not they 
would be able to observe and execute it. During discussion by the masses of the 
village of West Wang-chin they made a proposal about that part of the draft 
pact that read, “In production, guarantee that tasks will be completed in terms 
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of quantity and quality and on time, and oppose people who only care about 
how many labor points they earn and who do not care about quality.” They 
said that this alone would not do, that the following had to be added: “When 
the quality is not high, we must do the job over; when crops are damaged, we 
must pay compensation for the damage.” This made the pact even better and 
more enforceable. After the masses adopted “the pact of three loves,” they 
sent it to the people’s council of the administrative village for approval and for 
formal promulgation and exccution. After*adoption»ofe*the»pact of three lovesy” 
theyebegantoNset Up" the” adjustmentcommittees. The requirements for com- 
mittee membership were: (1) political reliability and a pure record; (2) activ- 
ism in work and conscientiousness in handling business; (3) impartiality, un- 
selfishness, and freedom from corruption; (4) a correct demeanor and support 
by the masses. After the masses finished their discussion and the list of nominees 
for the committees was presented, a vote was conducted by a show of hands. 
Three, five, or seven members, depending on the size of the population of the 
natural village, were elected to the adjustment committees. An adjustment com- 
mittee was also established for the administrative village at the same time. It 
was composed of the chiefs of the committees of the various cooperatives: The 
deputy chief of the administrative village assumed the responsibility of serving 
as chairman of this adjustment committee. This committee is under the direct 

and of the ad- 
ministrative village people’s council, and the county political-legal departments 
are responsible for guiding it. Moreover, things are arranged so that the adjust- 
ment committee is in constant contact with the people’s court of the county. 
After the creation of the adjustment committees of the administrative village 
and cooperatives, the system of meetings and of comprehensive reporting was 
promptly adopted; the tasks of the committees and the scope of their powers 
were determined; and the five provisions of labor discipline, the three provisions 
of the reward and punishment system, and the six provisions relating to those 
matters to which attention should be given were expressly prescribed. At the 
same time it was also prescribed that, with respect to those delinquent elements 
who had already been dealt with, files must be established in preparation for 
future examination. 


Restrain Delinquent Elements; 
Adjust Disputes Among the Masses 


With respect to those delinquent elements who did not break major laws 
but who often broke minor ones, “the pact of three loves” actually played a 
supervising and restraining role. After establishment of the adjustment com- 
mittee, based on the requests of the masses, every cooperative individually se- 
lected some typical cases to deal with. Depending on the differing problems 


and the degree of seriousness of the circumstances,sinedealingswith=eases=they. 


ment of repentance and the written guarantee, the giving of a warning or, in — 
serious cases, the imposition of punishment that does not exceed one labor day 
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or one yuan. The results of these methods were good, and their role was very 
great. For example, in the village of North Kuan-ti, two women, Chang Kuei- 
hua and Chao Pen-hua, were constantly mistreating their mothers-in-law, and 
the masses could no longer tolerate it. Based on the requests of the masses the 
adjustment committee called a women’s meeting, tried to reason with the two 
women concerned, and exposed the facts of their mistreatment of their mothers- 
in-law. Finally, these two women admitted their error, and the adjustment 
committee let them write statements of repentance. Since then, relations be- 
tween the mothers-in-law and their daughters-in-law have improved. There was 
a couple who did not get along with the wife’s aunt and constantly quarreled 
and never called her “aunt.” Recently, they took the initiative in self-exami- 
nation and said to the aunt: “Let’s resolve our family problems by ourselves 
and not wait for the adjustment committee to resolve them.” Now relations are 
much better. The prosperous middle peasant, Sung Kuo-wu, also underwent 
self-examination and said: “When I joined the cooperative in 1956 I hid a 
wagon somewhere outside the cooperative. At that time I still thought of walk- 
ing the capitalist road. Now I have come to recognize my error.” The next 
day he brought the wagon in and gave it to the cooperative. Hou Sheng-cheng, 
a speculator, only put in about ten days of work in 1957. Since adoption of 
“the pact of three loves,” he has already earned over 400 labor points. 

The situation in the administrative village of Kuan-ti used to be confused. 
The sabotage activity of counterrevolutionary and other criminal elements oc- 
curred ceaselessly. Since the rectification movement, the adoption of “the pact 
of three loves,” and the establishment of the adjustment committees, there has 
not been a single criminal case in the entire administrative village. Production 
conditions in the cooperatives have also been good. The public order situation 
has also been more peaceful than ever. The cadres of this administrative village 
say: “The rectification movement is the main cord of the net, the pact is the 
net. Now that we have this cord and this net, we can do all kinds of good 
things.” 


Constantly Promote Production 


Because “the pact of three loves” plays the role of educating the masses and 
of raising their socialist ideology, it has powerfully promoted the great leap 
forward in agricultural production. In the past, sparks used to fly from disturb- 
ances in the administrative village, in the cooperatives, and among the cadres; 
now the situation has been changed so that sparks fly from stimulating fertilizer 
production, water utilization, and land use. In the past, in production there 
were three “don’t works” (don’t work until the formal time of work arrives, 
don’t work if all your coworkers have not shown up, don’t work if you do not 
get many labor points for it). Now this situation has completely changed. 
Everyone is truly happy and smiling . . . 

The facts of the situation at the administrative village of Kuan-ti prove that 
adoption of “the pact of three loves” and establishment of the adjustment com- 
mittees have not only consolidated the results of rectification but have also 
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prevented violations of law, reduced the number of disputes, and played an 
even more important role in guaranteeing a great leap forward in agricultural 
production. 


1. How does the role of the Kuan-ti adjustment committee differ from that of 
the comrades’ court? From that of the mediation committee? From that of the 
security defense committee? From that of the criticism or struggle meeting? 

2. One"ofthesdevicessdesigned" to” asstire implementation of the»patriotic=pact is 

‘ote, for example, 
the following quotation from Hsieh Chia-lin et al.: 


“The commune members say: “The patriotic pact is our little Constitution. 
It’s like a ruler. Once a month we measure ourselves against it and thus can see 
who is long and who is short, who good and who bad. Patriotic pact day is 
like a little rectification [movement]. It is like a public bath. If we bathe in it 
once a month, our bodies will not be dirty.’ ” °° 


3. To what extent should the patriotic pact be regarded as locai legislation? 

4. The claim has repeatedly been made that “[t]he people’s adjustment work is 
the concrete application of Chairman Mao’s theory [of how correctly to handle 
contradictions among the people].” 87 


Together with the material from section A, subsection 1, consider the following: 


a. “Each community [under the Ming dynasty, 1368-1644 A.D.] func- 
—_— pumeneitinndl lled , 
tution for local'self-government prepared by the members in a pattern prescribed 


by imperial edict. This provided for the communal management of all local 
affairs and especially for the settling of disputes by the community chief; for 
the magistrates chastened communities that could not resolve their own intra- 
community litigations. The community agreement also included an exhortation 
to all citizens, first promulgated by the emperor T’ai-tsu, to be filial and obedient 
to their parents, to be respectful to their superiors, to be harmonious within 
the community, to educate their sons and brothers, to be content each in his 
lot, and not to do evil. The entire text of the agreement was read aloud at 
monthly community assemblies, and participants in the assemblies also recited 
an oath that they would preserve propriety and the law, would not permit 
coercion of the weak, would deal with lawlessness themselves within the com- 
munity, would care for the poor, and would assist one another to bear the 
burdensome expenses of weddings and funerals.” *° 


b. “Village order [during the nineteenth century] was maintained in a~ 


According to the compiler of a modern gazetteer, the earlier editions of this 
gazetteer contained a section which recorded the rules and prohibitions calculated 


36. “The Role of the Socialist Patriotic Pact,” CFYC, 1:53 (1959). 

37. Wang Min, “The Great Significance of People’s Adjustment Work in Resolving 
Contradictions Among the People,” CFYC, 2:27 (1960). 

38. Charles O. Hucker, The Traditional Chinese State in Ming Times (1368-1644) 


(Tucson, 1961), p. 26. 


ae 
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to promote the welfare of the community. These rules were formulated by the 
gentry and commoners of the rural areas and approved by the local official. 
Another local historian recorded a case in which a wealthy merchant of Tu-hsing 
village (in Hua Hsien, Kwangtung, population about 1,200 persons), who had 
purchased a fifth-rank official title, ‘brought together a number of rural gentry 
and drew up a set of Hsiang-kuei for the guidance of all.’ 

“The effectiveness of village regulations depended much upon the quality of 
the persons who enforced them. It was said that when Hung Hsiu-ch’iian, the 
Taiping leader, lived in his home village in the 1830's, he set up five rules for 
his fellow villagers to follow. He promised flogging to anyone who committed 
adultery, seduced women, proved himself undutiful to parents, indulged in 
gambling, or loafed and ‘did evil.’ He wrote these rules on wooden tablets 
and distributed copies of them to heads of families. His commandments were 
so greatly respected by the villagers that two persons who committed adultery 
fled from the village for fear of his punishment. In another rural community in 
South China, a chii-jen scholar (a contemporary of Hung Hsiu-ch’iian) suc- 
ceeded in ‘purifying the morals’ of his community by forbidding all wrongdoing. 
He enforced the prohibition against gambling so thoroughly that ‘no gamester 
dared to gratify his desires.’ ” °° 


ITEM 41 
— —— functionedetherseappears 


stees"In some of these areas the two committees have merged into “security adjust- 


ment committees.” In others, de facto working relations have developed, as is sug- 
gested below. 


[Wang Kuang-li (President of the High Court of Honan), “How Judicial Work in 
Honan Province Serves the Central Work,” CFYC, 6:46, 49-50, 51 (4958 


The adjustment work which intimately links judicial work with the masses 
has been considerably strengthened in recent years. According to incomplete 
Statistics, in the entire province there are 8,081 adjustment committees, the 
members of which are all chosen by election. Their prestige among the masses 
is very high, and they are trusted by the masses. 

Adjustment work has been broadly developed with respect to civil disputes 
and minor unlawful acts that occur among the people. The personnel of the 
[people’s] tribunals principally assist the adjustment committees in penetrating 
the masses and investigating things in detail; grasping the thinking of the parties; 
transmitting policies, laws, and decrees; smashing anxieties; separately conduct- 
ing, depending on the different targets, collectivist education, education on the 
glory of labor and the superiority of the commune system; further convening 


informal discussion meetings of relevant personnel; adopting the method of one 


key to open one lock; and resolving contradictions through precise calculation 
of accounts, separation of right from wrong, and clearing up thinking. The 
concluding of patriotic pacts and the presenting of guarantees by both parties 


39. K. C. Hsiao, pp. 292-293. 
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strengthen unity and mutual help and attain the goal of thoroughly eliminating 
differences of opinions and disputes SOMECASES OF Unlawful acts "Teach resolution, 
t 

security defense personnel. 

. Contradictions among the people differ in content and undergo changes 
over time. In order correctly to handle contradictions there must be self-education 
by the masses. Internal causes play a decisive role in changes in all things. Thus, 
we must work through the forms of great blooming and contending and great 
debate to heighten the awareness of the masses, to use the advanced to bring 
along the backward, and to censure words and deeds that are not advantageous 
to unity or to production. In handling disputes among the people, minor un- 
lawful acts and acts that violate commune regulations or patriotic pacts, we must 
make full use of the organizational function of the adjustment and security 


defense committees. 
ITEM 42 _| 


Although revival of the patniotigspact»antedated»both=thesgreateleap»forward” 
of early 1958 and the nationwide movement to establish people’s communes that 


was launched in August of that year, dtswdevelopment»wassintimately»related to these 


phenomena. Mid-1958 was a time of frenzied enthusiasm, when China’s leaders 
prophesied the imminence of the country’s “transition to communism.” As an article 
from the People’s Daily stated: 


“(W]e are living in beautiful surroundings in a countryside where buds of 
communism are sprouting everywhere . . . China is moving forward at the 
speed of space flight. Not long ago, peasants in their fifties were worried that 
they might not last long enough to see the good days of communism. Now even 


octogenarians and nonagenarians firmly believe that they will enjoy the happiness 
of communism.” *° 


This item indicates that in the legal field the patriotic pact, as enforced by the 
adjustment committee, was cited as a major basis for this euphoria. 


[Hsieh Chia-lin et al., “The Role of the Socialist Patriotic Pact” CF YC, 1:53 (b959)] 


Under the direct leadership of the local Party committee and under the 
leadership and guidance of the basic level government, the patriotic pact is, 
through mass organizations, directly adopted by the people in accordance 
with their own will. Persuasion-education, moral condemnation, and the coercive 
power of public opinion and the mass organizations of the people are used to 
guarantee that it is executed, to resolve contradictions among the people and 
to adjust the rules of conduct for relations between people. Somevofethescharac~ 


SS is because the rules of Communist 


40. JMJP, Aug. 6, 1958; translated in Robert R. Bowie and John K. Fairbank, ed., 
Communist China 1955-1959, Policy Documents with Analysis (Cambridge, Mass., 1962), 
p23. 
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behavior are the concentrated manifestation of the will of all the people in 
Communist society; 


using" democratiomethods and organizations for the administration of society and 


production; and are established on the basis of self-awareness and voluntarism, 
using persuasion-education, Communist moral condemnation, and the coercive 
power of public opinion and of the organizations for the administration of society 


and production to guarantee their execution. dteisepreeiselyebecause»oOfethese 


characteristics that we have decided that the patriotic pact is the bud of the 
rules of Communist behavior. 


1. Are the sanctions for enforcing the pact that are referred to in Item 42 the 
same as those mentioned in Items 39 and 40? What might account for the dif- 
ference? 

2. Recall Premier Khrushchev’s proposal of January 28, 1959, for the progressive 
transfer to social organizations of the responsibility for imposing sanctions for minor 
violations of law and morality (Item 10). Might there be a connection between it and 
the extravagant claims and apocalyptic visions emanating from Peking during the 
six preceding months? 

3. A more sober appraisal by the Chinese leadership in 1959 of the time required 
for the country to reach the stage of the transition to communism did not dampen 
the ardor of legal workers for “adjustment work of a mass nature.” For example, in 
1960 a report on the work of the high court of Honan province called it “the funda- 
mental path toward rule by the people,” 41 and an article in Political-Legal Research 
predicted that it would be needed “for a long period in the future” and “even in 
Communist society.” 4? 


[2 mete Dernecemteutly intel Pp 


We have seen that the Party and the Youth League permeate every sphere of 
Chinese life and play an important role in informal adjustment and sanctioning 
among the masses, both through the direct action of their members and through 


their leadership of other participants in the political-legal apparatus. In this sub- 
section we shall riety ll Rania lieiansetommmneenstaatino 


The more than 17 million members of the Party and 25 million members of the 
League obviously constitute an elite that exercises effective power over a society of 
over 700 million people. In recent years membership in one of these organizations 
has generally been indispensable to the ambitious individual’s maximization of his 
career potential. His expulsion from the Party or CYL is thus a severe sanction, 
and even lesser disciplinary measures may permanently halt his upward rise. Thus, 
Party and CYL members often regard the sanctions imposed by their organizations 
as harsher than some types of criminal punishment. 

The following items, which because of space limitations deal only with the Party 
(similar material exists concerning the CYL), suggest the range of such sanctions, 
the kinds of conduct for which they can be imposed, and the methods of imposing 





41. Wang Kuang- -li, “Report on High Level Court Work in Honan Province, Com- 
munist China,” Hou-nan jih-pao (Honan daily), March 1, 1960; translated in JPRS, 6082:1 
(Oct. 13, 1960). 

42. Wang Min, p. 29. 
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ITEM 43 


Recall Item 16, especially Articles 2 and 3 of the Party Constitution, which should 
be read in conjunction with the following provisions of that Constitution. 


[CONSTITUTION OF THE CGP (Sept. 26,4956), pp. 50-52, 54-55] 


General Program 


No political party or person can be free from shortcomings and errors in its ac- 
tivities. 
and errors 


criticism and. self-criticism: to expose and eliminate their shortcomings 
so as to educate themselves and the people. ‘In-view, of the-fact that the Party 


that the Party should make stringent demands on every Party organization and 
member and promote criticism and self-criticism; and, in particular, it should 
encourage and support criticism from the bottom up inside the Party as well as 
criticism of the Party by the masses of people, and should prohibit any sup- 
pression of criticism. The Party must prevent and resist corrosion by the ideolog- 
ical demeanor of the bourgeoisie and petty bourgeoisie and guard against and 
defeat any rightist or “leftist” opportunist deviation inside the Party. As for 






in 
the Party and be given education to help them to correct their errors, provided 
such errors can be corrected within the Party and the erring Party member 
himself is prepared to correct his errors. As for those who persist in their errors 
and engage in activities that endanger the Party, a determined struggle must be 
waged against them even to the point of expelling them from the Party. 

Article 13. Party organizations of the various levels may, according to con- 
crete circumstances, individually give any Party member who violates Party 


discipline such sanctions as warning, serious warning, removal from Party office, 


The period for which a Party member is placed on probation shall not exceed 
two years. During this period, the rights and responsibilities of the Party member 
concerned shall be the same as those of a candidate member. If, after a Party 
member has been placed on probation, the facts prove that he has corrected 
his errors, his rights as a Party member shall be restored, and the period in which 
he was placed on probation shall be included in [totaling] the years he has been 
with the Party. If he is considered to be unfit to be a Party member, he shall 
be expelled from the Party. 


Article 14. Disciplinary sanctions given to Party members must be decided 
upon by the Party branch to which they belong at a general membership meet- _ 
ing and then must be approved by a higher level Party supervision commission 


or by a higher level Party committee. 
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In special situations, a Party branch committee or a higher level Party com- 
mittee has the authority to give disciplinary sanctions to Party members, but 
such sanctions must first be approved by a higher level Party supervision com- 
mission or by a higher level Party committee. 

Article 17. Expulsion from the Party is the most severe sanction within the 
Party. In deciding upon or approving the expulsion of a Party member from the 
Party, Party organizations of the various levels shall maintain the utmost care, 
shall conscientiously examine and study the relevant facts and material and shall 





to discipline, it. If 
the Party member does not accept the sanction, he may request reconsideration 
and may petition higher level Party committees and Party supervision com- 
missions, up to and including the Central Committee, for review. Party organiza- 
tions of the various levels shall be responsible for handling the written petition 
for review of any Party member or for forwarding it promptly; no suppression 
shall be permitted. 

Article 52. The Party’s Central Committee; the Party committees of the 
provinces, autonomous regions, cities directly under the central authority, and 
autonomous chou; and the committees of the counties, autonomous counties, and 
cities shall establish supervision commissions. The central supervision commission 
shall be elected by the Central Committee of the Party at a plenary meeting. 
Local supervision commissions shall be elected by Party committees of the 
corresponding levels at plenary meetings, subject to approval by the next higher 
Party committees. 


Article 53. The tasks of the central and local supervision commissions shall 


be as follows: regularly to examine and handle cases of violation by Party 
membersyof the Party Constitution, Party discipline, Communist morality, and 
state laws and decrees; to decide upon or annul disciplinary sanctions against 
Party members; and to handle accusations and petitions of Party members. 

Article 54. The supervision commissions of the various levels shall conduct 
their work under the leadership of the Party committees at corresponding levels. 

Higher level supervision commissions shall have the authority to examine the 
work of lower level supervision commissions and to approve or modify their 
decisions on any case. Lower level supervision commissions shall report on their 
work to higher level supervision commissions and shall present accurate reports 
on the violation of discipline by Party members. 





ITEM 44 


The disciplinary measures listed in 






the Party Constitution are m@te 


” 






aragraph of Article 2 (Item 16), 
Recall Item 32, which is as 
applicable to Party criticism meetings as to others. Being required to make a “self- 


authorized by the General Program and the las 
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eXamination” or ‘“‘self-denunciation” before one’s Party unit is a more severe sanction — 


before one’s peers and more intensive criticism by them. It is frequently imposed 
in situations in which ordinary criticism has proved to be ineffective. The following 
account suggests such a typical situation. 


[‘“He Should Be Punitively Restrained by Law,” JMJP, July 18, 1956, p. 4] 


Comrade Editor: 

I am a soldier on active duty. I now want to make an accusation to you about 
the unlawful conduct of Hu Ching-chou, an officer of the public security 
department of Chekiang province, who undermined the marriage of a revolution- 
ary soldier. 

In October 1954 my wife, Tuan Cheng, was transferred from her job in the 
armed forces to work in the public relations office of the city of Shen-yang 
[Mukden]. At that time Hu Ching-chou, who was a cadre in the International 
Travel Agency in Peking, was also transferred to the same office. During the time 
that the two worked together, although 

” wi Later Hu was transferred 
to the public security department of Chekiang province, but he still continued 
to write letters to my wife. In October 1955, even more shamelessly than ever, 
he proposed a love affair to my wife. In November I completed my studies at a 
military school, was assigned to work in Shen-yang, and discovered their illicit 
relationship. I reported the matter to the organization, and through the organiza- 


tion they were separately given™persuasion-education. According to reason, Hu 


Ching-chou should have thoroughly reformed and severed his relations with my 
wife. Yetwon the contrary; hesintensified his advances toward my wife and even 
tried to coerce her to divorce me. Even more intolerable was the fact that on the 
Chinese New Year of 1956, after I had returned from the public relations office 
to my military unit, Hu Ching-chou took a plane from Hangchow to Shen- 
yang and lived with my wife in a hotel for two days. It was only when the 
organization discovered them on the third day that he was compelled to return to 


Chekiang. After this the Party*organizationswithinethe»public»relations»office 


undertook to educate and deal with my wife (she was a member of the Com- 
‘munist Party). She also had to make a self-examination before a 


meeting of all 
the members of thes{Party} branch, and she indicated that she was determined 
to improve relations with me. Nevertheless, Hu Ching-chou continued his 
involvement with her and would not let her alone. He secretly incited her to 
divorce me. 
Hu Ching-chou is a cadre of a state organ. Yet he knowingly broke the law. 
He should be punitively restrained by law. 
Hsii Yuian-i 


ITEM 45 


This item illustrates one type of situation in which the Party imposes severe 
sanctions upon its members. It should be noted that 


“or may not be accompanied by the application of criminal sanctions but that the 


Si 
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ion from the 
Party, as we shall subsequently see in some detail. 


[“Party’s Supervision Organs Dispose of Cases of Party Members Violating Party 
Discipline in Grain Collection,” Chi-lin jih-pao (Kirin daily, Changchun), Feb. 
28, 1958] 


Supervision commissions of the Party in the various areas have disposed of 
cases involving members violating Party discipline in the grain collection and 
have, by means of the facts brought out, given the Party membership a vivid 
education in discipline. 

In the course of the collection, the majority of Party members have set good 
examples in mobilizing the masses to overcome difficulties, implementing the 
collection policy, and consummating the grain mission. But there have been a 
ho have failed to observe Party discipline and 
icy» For example, secretary Li Fen-hsien of the Party branch 
for the thirty-third production team in the administrative village of Li-hsia in 
Pai-cheng county did not participate in the branch’s meeting on the grain work 
but went to call on a rich peasant to study methods to conceal production. 
When a work team went among the masses to urge sales of grains, he went there 
later to deceive them. When it called on the families of several of the cooperative 
members to suggest sales of grains, he went there later to criticize the idea. 
Candidate Party member Chi Wan-chi obtained by fraud the grain tickets of 
three peasant households and made a profit of fifty-five yuan on transactions 
in 4000 catties of grains, seriously obstructing smooth progress of the collection 
policy. The Party branches concerned have dealt with cases of this nature, and 








In dealing with such cases, the various areas have exercised strict care and 
have made different decisions appropriate to the cases at hand. These decisions 
have not only educated Party members*and strengthened the fighting power of 
the Party organs i iti 
and have attacked spontaneous capitalism in rural areas and the activities of 
unlawful elements, thereby consolidating cooperativization, making more inti- 
mate the links between the Party and the masses, and strengthening supervision 
over Party members. 

From some of the cases, we can see that the struggle between the capitalist 
and socialist roads in the countryside is bound to reflect itself within the Party. 
For this reason, we must strengthen the supervision of the Party and the masses 
over its members and step up education in political ideology and Party discipline. 
Dealing with cases involving Party members who violate the grain policy is one 
of the effective measures to strengthen political education. 


The reader will recall that the shameless lovers of Item 44 worked together in 
the Mukden public relations office and that, when the cuckolded husband discovered 
their affair, he “reported the matter to. . . [their] organization, and through the 
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organization they were separately given persuasion-education.” Informal intervention 
by this government unit failed to end their illicit relationship and, since the offend- 
ing wife was a Party member, the Party organization within the government unit 
dealt with her. We are not told whether or what action was taken against her lover. 
But it is clear that, in addition to being subject to the “punitive restraints” for 
which the husband called, assasgovernment officer “he was also" subject to a variety: 
ofedisciplinarysanctions™that were more severe than the informal criticism that 
had proved to be ineffective. Towtheumillions»ofsgovernment*cadres»( their number 
is uncertain) the harshest of these sanctions — expulsion, that is, being “fired” from 


the government —is far more severe'than some types of criminal punishment for it 
is tantamount to being relegated permanently to the status of the ordinary laborer, 
peasant, or peddler. One has to understand not only Chinese economic conditions 
but also Chinese society to appreciate the extent to which many government officials 
are appalled at the prospect of a lifetime of manual labor. 

The materials that follow indicate the range of government disciplinary sanctions, 
the kindsofsconductsformwhich»they.cansbesimposedysand the procedures for im- 
posing them. Technically; «most»of»thesewsanctions»are*nots“informak’’ They are 
neither applied informally, nor are they administered by a nongovernmental agency. 














It should also be noted, as the materials on comrades’ courts (section C, subsection 
1) suggest, that factory workers are subject to a similar set of disciplinary sanctions, 
which are imposed by factory administration. 


ITEM 46 | 
EGULATIONS OF THE STATE COUNCIL OF THE PRC 
RELATING TO RRERRDOROTSTINE TS SOR“ PERSONNEL OF 


STATE approved at the 82d meeting of the 
Standing Committee of the NPC, Oct. 23, 1957; promulgated by the State Council, 
Oct. 26, 1957), FKHP, 6:198—202] 


[PROVISIONAL R 






5. Personnel of state administrative organs who violate the law and are derelict 
in their duties by [committing] the following acts that do not constitute crimes, 


shall be given disciplinary sanctions. If the circumstances of the case are minor, 
after undergoing criticism-education, they may also be exempted from sanctions. 


(1) Wiolatingypolicies, laws, or decrees of the state and resolutions, orders, 
rules, or systems of the government; 

(2) Making lightoftheirdutiessand causing delay in their work; 

(3) Violatingedemoeratic,centralism, disobeying resolutions and orders of 
higher levels,«suppressingyeriticism, or attacking in retaliaticn; 

(4) Being deceitfuland cheating their organization; 

(5) Stirring up dissension and destroying unity; 

(6) Losing their standpoint and concealing bad persons; 


(7) Corruptly'stealing stateproperty, 


(8) nd damaging public property; 
(9) infringing the interests of the masses of people, 


and damaging relations between state organs and the masses of people; 
(10) 
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(11) Being rotten and decadent, and damaging the prestige of state organs; 


(12) [Engaging in] other acts that violate state discipline. 
6. dadantpsan tO aRepnadetdedctaemmightnastayenian warning, de- 


merit, large demerit, demotion in grade, demotion in office, removal from office, 
probationary expulsion, and expulsion. 

7. When pursuing personnel for their violation of state discipline and when 
giving them disciplinary sanctions, state administrative organs must follow the 
guideline of seriousness and care and give appropriate disciplinary sanctions or 


exemption from ager ae ge nN 
he seriousness of the circumstances of the case 


and with reference to the person’s usual behavior and the degree to which he 
admits his wrong. 

Personnel who violate state discipline and cause the interests of the state and 
the people to suffer definite loss, but who may continue to serve in their currently 
held office, may on an individual basis be given the sanctions of warning, de- 
merit, large demerit, or demotion in grade. 

Personnel who seriously violate state discipline and create great loss to the 
interests of the state and the people and [therefore] who cannot continue to serve 
in their currently held office may be given the sanctions of demotion in office or 
removal from office. If there is no office from which they can be demoted or 
removed, they may be given the sanction of demotion in grade. 

Those elements who seriously violate the law, are derelict in their duty and 
whom repeated education fails to change, and those elements who shed their skin 
and change in nature, who cannot be saved by any medicine and who are not 
suited to continue to work in state administrative organs may be given the sanc- 
tion of expulsion. In order to give some of these personnel a final opportunity 
to repent and reform, on the basis of concrete circumstances they may also be 
dealt with leniently and given the sanction of probationary expulsion. 

Counterrevolutionary and other bad elements who sneak into state administra- 
tive organs to conduct their sabotage activity must be firmly expelled from state 
organs and dealt with according to law. 

8. iis 











or, after under- 





going criticism-education, may be exempted from sanctions. 






gans to 
deprives them of their political rights, they shall 
. Personnel who are sentenced to imprison- 
ment but whose sentences are pronounced suspended shall also automatically be 
removed from office. During the period of suspension they still may remain in 
the organs and continue to work and [if they so continue] they shall be assigned 
appropriate work on the basis of concrete circumstances. 

9. When state administrative organs discover that their personnel have com- 
mitted violations of discipline which deserve disciplinary sanctions, they must 


deal with the matter quickly and may not pro inate without reason. Generally, 
axastinnaniariitsieoprernttinaatendaie Ea, which the wrong was 


control or to imprisonment 
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discovered. If the circumstances of the case are complex or there are other 
special reasons, the time for giving sanctions may not exceed two years at the 
latest. 

11. When state administrative organs give sanctions to any personnel, they 
shall conscientiously examine and check the evidence with regard to the facts 
of the wrong committed and, after discussion at a definite meeting, arrive at a 
conclusion in writing. At the time of discussion, except in special | situations, they 
state his 
nection has been decided upon or has been 








opinions. After the disciplinar 
approved and gone into effect, 


When personnel of state administrative organs commit serious wrongs, before 
sanctions have been decided upon or approved, if it is not fitting that they 
[continue to] serve in their currently held office, higher level organs or their 
own organs may first suspend them from office. 

12. When personnel of state administrative organs do not accept the dis- 
ciplinary sanctions they have received, they shall, within a month of receipt of 
notification, requestereconsiderationeby the organ that dealt with their case. 
Moreover, they have the right directly to petition higher level organs for review. 
State administrative organs shall conscientiously deal with the petitions for 
review of persons who have received sanctions. The written petitions for review 
that persons who receive sanctions give to higher level organs must be quickly 
forwarded and may not be shelved. The enforcement of sanctions, however, is 
not suspended during the period of reconsideration or petition for review. 

14. These Regulations shall apply to personnel of state administrative organs 
of the various levels who have been elected by local people’s congresses of the 
various levels to assume state administrative duties, to personnel who are ap- 
pointed by state administrative organs of the various levels, and to personnel 
who are appointed by state administrative organs in enterprise and business units. 


ITEM 47 


[Wang Yii-nan, “Important Measures For Strengthening State Discipline,” CFYC, 
1:51-53 (1958)]" 


It would obviously be insufficient for the purpose of strengthening state dis- 
cipline if, besides the necessary emphasis upon strengthening the political-ideolog- 
ical education of personnel, we only paid attention to rewards. Although the 
overwhelming majority of personnel are able consciously to observe state dis- 
cipline, certainly not all of them are able to do so, and education is not all- 
powerful. Therefore, discipline is of a coercive nature, and the use of methods 
of punishment on persons who violate state discipline is an indispensable method 
for preserving state discipline. If we do not give appropriate sanctions to those 
who seriously violate the law and are derelict in their duties, to those whom 
repeated education has failed to change, or to those who intentionally violate 
the law, discipline will inevitably relax and organization disintegrate. Articles 
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5-12 of the Provisional Regulations Relating to Rewards and Punishments [for 
Personnel of State Administrative Organs] make concrete provisions concerning 
acts of state personnel which violate discipline, the various types of sanctions 
and their application, the guidelines and policies for executing disciplinary sanc- 
tions, the bases for determining sanctions, the authority and the procedures for 
[giving] sanctions, the right of persons who receive sanctions to petition for 
review, and other problems. These provisions are all very necessary and at the 
same time they are appropriate. 


eoffigewsuch as acts which violate resolutions, orders, rules, and systems of the 
government; make light of duties and cause delay in work; violate democratic 
centralism; and misuse power and infringe the interests of the masses of people. 
Because the above-mentioned acts cause the interests of the state and the people 
to suffer loss, they should bear responsibility for violation of discipline. 0) 
ll acts that violate the laws of the state, such as those 
which violate the Constitution, the Marriage Law, labor law, and criminal law, 
are unlawful acts. But violations of law do not all constitute criminal acts, Even 
though one violates the state’s criminal law, if the circumstances of the case are 
minor and if according to law there is no need to sentence him to criminal 
punishment he need not be punished as if he had committed a crime. Minor 
unlawful acts by state personnel are also something that state discipline cannot 
permit, and it is absolutely necessary to prescribe that disciplinary sanctions be 
given with consideration to the circumstances. For example, appropriate dis- 
ciplinary sanctions with consideration to the circumstances should be given for 
corruption involving, or theft of, small amounts of state property, for divulging 
state secrets when the circumstances of the case are minor, or for losing stand- 
point and concealing bad persons when the circumstances of the case are minor. 
Acts that are rotten and decadent and 
that damage the prestige of state organs belong to this category. An ‘illicitsexualy 
rélationshipyis an example of an act that generally has no relation to the duties 
of an office and does not constitute a crime. But this kind of act does not comport 
well with the holding of state office. It often has a very bad influence on the 
masses and damages the reputation and prestige of state organs. Therefore, on 
the basis of concrete circumstances, criticism-education or sanctions should be 
given for it, also. 

When pursuing personnel for their violation of state discipline and when 
giving them disciplinary sanctions, we must implement the guideline of strictness 
and care and that of differential treatment. Our Party has continually advocated 
this, and now clear provisions for this have been made in the Provisional 
Regulations Relating to Rewards and Punishments. By strictness we mean firmly 
conducting the struggle against wrongful acts that damage the interests of the 
state and the people, and opposing indifference and indulgence. By care we 
mean painstakingly distinguishing between right and wrong and minor and 
serious, and opposing careless work. Some people believe that strictness means 
giving sanctions of increased severity to personnel who have committed wrongs. 
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This is incorrect. Differential treatment means distinguishing the line between 
the enemy and us and the line between right and wrong, and individually han- 
dling a matter on the basis of its different nature and on the circumstances of 


the case. Thevevil activities of counterrevolutionary and other bad elements who 


have"sneaked"into™state"organs"to conduct sabotage endanger the state and 
socialism and constitute criminal acts. Therefore, 


from state organs and dealt with by judicial organs in accordance with law. 
With respect to elements who have seriously violated the law and been derelict 
in their duty and whom repeated education has failed to change and with respect 
to elements who have shed their skin and changed in nature and who cannot 
be saved by any medicine, because they have already lost the qualities that state 
personnel ought to have, they too should be expelled in order to purify the 
organization of the state organs. With»respect*to»personnel»who«have:committed. 
of “punishment in order to 
“treatment of the illness in order to save the patient,” 
thinking and of the comrades”; emphasize conducting 
analyze in a truth-seeking manner the nature and origins 
of the wrongs; help those who have committed wrongs to heighten their ideolog- 
ical consciousness; and, considering the nature and circumstances of the wrong 
that they have committed and the amount of damage to the interests of the state 
and the people, and with reference to the individual’s normal behavior and the 
degree to which he admits his wrong, give appropriate disciplinary sanctions. 
Or, after criticism-education, we may exempt him from sanctions. The Provisional 
Regulations Relating to Rewards and Punishments for Personnel of State Admin- 
istrative Organs make principled provisions on guidelines and policies for dis- 
ciplining, and this is the basis upon which we shall impose disciplinary sanctions 
in the future. 










have caution in the fut 
and “clarification 






Giving disciplinary sanctions to any personnel who have committed wrongs is 
always a very grave matter. Articles 10 and 11 of the Provisional Regulations 
Relating to Rewards and Punishment prescribe the authority and the procedures 
for [giving] disciplinary sanctions. Managing things according to these provisions 
can guarantee correct handling and prevent good people from being wronged. 


‘actualfactsyyWe cannot rely on speculation or guesswork, on gossip, or on 
looking at a person’s demeanor and then reaching a conclusion. We should 
conscientiously examine the facts and check the evidence concerning the wrong 
that has been committed. When investigating, we must pay close attention to 
witnesses and evidence, and we must also excel at distinguishing between the 
truth and falsity of the witnesses and evidence, rejecting the false and accepting 
the true. Next, we should correctly analyze the nature of the wrong. By the 
nature of the wrong we mean ,thesessencesofsthewmatter. To analyze the nature 
of the wrong is not an easy thing. We must conduct a comprehensive and 
objective analysis and study of the facts of the wrong and through the phenomena 
seek the essence (the internal connection of the matter). If the nature of the 
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wrong is misapprehended, there will be errors in handling it. Nextyebefore 


wherewit"is"diseussed™andeasconclusionsisemeached. Doing this can develop 
democracy, collect opinions to broaden benefits, guarantee that the decision 
reached will be even more comprehensive and objective, and prevent the 
occurrence of deviations. 

The Provisional Regulations Relating to Rewards and Punishments for Per- 
sonnel of State Administrative Organs also pay full attention to the problems of 
safeguarding the democratic rights of personnel who receive sanctions. They 
prescribe that prior to the decision to sanction, at the discussion meeting, a 
person who is to receive the sanction is, except in special circumstances, allowed: 

After the sanction has been decided upon or 
after it has been approved and has become effective, if the person receiving 
the sanction does not accept the decision, he may, within a month of receiving 
notification, request the organ that handled the matter to reconsider it, and he has 
the right directly to petition higher level organs for reviews It is completely ap- 
propriate to make this provision in order to safeguard the democratic rights of 
the person receiving the sanction. If we impose sanctions in accordance with 
these provisions, not only can we prevent the occurrence of deviations but we 
also can promptly correct errors that have already occurred. 


ITEM 48 


[“Answers of the Ministry of Supervision*® of the PRC to Some Questions of the 
Provisional Regulations Relating to Rewards and Punishments for Personnel of 
State Administrative Organs” (June 12, 1958), FKHP, 7:219] 


Second, relating to questions of applying the sanctions of demotion in grade, 
demotion in office, and removal from office. The sanction of demotion in grade 
is a reduction in salary and in grade. The sanction of removal from office is 


removal from currently held office. Jiigpersonnelewhoereceivesthewsanctionof 


and not be removed from the concurrent 
offices. If the circumstances of their wrongs are especially serious, they may also 
be removed from both primary and concurrent at the same time. The organ in 
which they are located shall decide how to execute this sanction. The provision 
of Article 7, Paragraph 3, of the Provisional Regulations on Rewards and 
Punishments that “[iJf there is no office from which they can be demoted or 
removed, they may be given the sanction of demotion in grade” applies to 
personnel who do not have administrative duties, such as interpreters and typists. 
It also may be applied to personnel who have the lowest administrative duties, 
such as clerks. 


43. The Ministry of Supervision was abolished April 28, 1959. Each state agency was 
then made responsible for supervising the conduct of its own personnel under the leader- 
ship of the Party. See Resolution of the First Meeting of the Second Session of the NPC 
of the PRC Relating to Abolition of the Ministry of Justice and the Ministry of Super- 
vision (passed, April 4, 1959), FKHP, 9:108. 
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Third, relating to questions of applying the sanction of probationary eXx- 
pulsion. 
assigned work the duties of which are of an uninformative nature, shall have 
their original wages reduced, and shall be strictly examined in order to observe 
the outcome. There is no need to prescribe a limit to the period of probation 
for the sanction of probationary expulsion. After undergoing examination and 
proof, those who have demonstrated repentance and reform may be formally 
assigned work; as for those who have not demonstrated repentance and reform, 
it may be decided to expel them. 


Fifth, relating to questions of automatic removal from office. Personnel of 
state administrative organs who violate the law and are sentenced by people’s 
courts to imprisonment, control, deprivation of political rights, or imprisonment 
with sentence pronounced suspended, shall all automatically be removed from 
office and there shall be no need to resort to the procedure for disciplinary 
sanctions. If these personnel have been appointed to office by a higher level 
organ, then a report shall be made to the appointing organ for the record. 


ITEM 49 


The following excerpt from Mao’s famous speech was directed to the problem of 
how to handle strikes such as those that had occurred among workers and students 


during 1956. Implicit in Mao’s remarks is recognition of the severity of the sanction — 

of expulsion from employment or from school. 

[Mao Tse-tung, “Problems Relating to the Correct Handling of Contradictions Among 
the People” (Feb. 27, 1957), p. 29] 


(2) If disturbances occur as a result of bad work on our part, then we should 
guide those among the masses who are involved in those disturbances along the 
correct road, make use of those disturbances as a special means of improving our 
work and educating the cadres and the masses, and resolve the everyday prob- 
lems which have gone unresolved. In the process of handling disturbances, we 
should work painstakingly, and should not use [overly] simple methods, nor 
“halt the troops before the battle is really won. eExceptefonsthose»whoevielate: 
‘the criminal law and active counterrevolutionaries, who should be handled ac- 
cording to law, 
[from their jobs or from school]. ‘In a big country like ours. it is not worth 
becoming alarmed if a small number of persons create disturbances: on the — 


contrary we should use such an occurrence to help us overcome bureaucracy. 





Chapter Ill The Security Administration 
Punishment Act 


A. Rationale 


B. Kinds of SAPA Sanctions 
1. Range of Sanctions 
2. Warning 
3. Order to Make Compensation, a Statement of Repentance, Apology, Etcetera 
4, Fine 
5. Detention 
6. Confiscation 


. Conduct That Violates Security Administration 
. SAPA Procedure 
. SAPA: “The General Part” 


xs mm oO 6 


. Applicability of the SAPA to Other Petty Offenses 


When executing correct rules and a correct system, we should also start out 
from what benefits production, and we should not hinder production. When 
handling problems among the people, we must persist in the method of per- 
suasion. Punishment and detention can only be a supplementary measure for 
circumstances in which there is no alternative. With respect to problems among 
the people, misuse of detention and punishment is completely wrong. 

Lo Jui-ch’ing (Minister of Public 
Security), “Public Security Work 
Must Further Implement the Mass 
Line” (1958)! 


We have seen that informal adjustment and sanctioning dispose of a great many 
minor infractions of the social order. But the various modes of persuasion, criticism, 
warning, and censure often fail to prevent the recurrence of minor infractions. In 
the Chinese view, to impose criminal punishment for such relatively unimportant 
misconduct would be excessively harsh, and it would also burden the courts with a 
multitude of petty offenses which traditionally have been disposed of by other means. 
The PRC has thus recognized the need for intermediate sanctions that are not crimi- 
nal in nature and yet are sufficiently formal and severe to induce compliance. When 
in the latter part of 1957 it sought to create a more orderly system for the adminis- 


1. CPYC, 3:26. 
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tration of the criminal law, it enacted the Security Administration Punishment Act 
as a major means of meeting this need. The Act was based upon eight years of 
experiment with police imposition of administrative punishments. Although, of course, 
the fact is never mentioned, the Act bears strong resemblance to the Law for the 
Punishment of Police Offenses of the Republic of China, which was originally pro- 
mulgated in 1928 and which in revised form has continued to play a very important 
part in the administration of punishment on Taiwan.” 


A. RATIONALE 
ITEM 50 


[Lo Jui-ch’ing (Minister of Public Security), “Explanation of the Draft Security 
Administration Punishment Act of the PRC”? (hereinafter cited as “Expla- 
nation”), FKHP, 6:254—259 (Oct. 22, 1957)] 


Chairman, Vice-Chairmen, and Members: 

I will now explain several questions in connection with the draft Security Ad- 
ministration Punishment Act: 

(1) The SAPA is presented under circumstances when our country has 
gone through five major movements and three major reforms, the socialist 
revolution has already won a decisive victory, and the people are requesting 
further consolidation of the order of socialist construction. Our people’s demo- 
cratic regime is consolidated, and the social order is stable. This reveals the in- 
comparable superiority of our socialist system and the great accomplishments 
of the five major movements and three major reforms conducted by our country. 
It also demonstrates the political awareness, organization, and discipline of our 
industrious and brave Chinese people. But much work remains to be done if 
we are further to consolidate the order of socialist construction and create a 
better environment for our people in their work, study, and way of life. One 
aspect of our numerous tasks is to strengthen security administration and to 
struggle against all acts that do not comport with order and discipline, that 
damage the people’s interests, and that corrupt public morality. It has only 
been eight years since the founding of the People’s Republic of China, and the 
great socialist reform was basically completed only last year. Many people still 
feel unaccustomed to the new socialist system. To change this state of affairs, 
the entire body of people will have to go through a relatively long process of 
self-education and awareness. Special cases are various kinds of bad elements 
left over from the old society, and the exploiting class’s bad thoughts, bad 
habits, and bad demeanor of benefiting themselves at the expense of others, 
obtaining things without labor, and corrupting morality; they are at every mo- 
ment still influencing certain unaware elements or weak-willed elements of bad 
character among the people, and are playing a corrosive and destructive role 

2. For an English translation of this law, see Law Revision Planning Group, Council 
on United States Aid, the Executive Yuan, the Republic of China, comp., Laws of the 
Republic of China (First series — major laws; Taipei, December 1961), pp. 997-1025. 


3. The exact date of this is not given, but the speech was apparently delivered shortly 
before the adoption of the SAPA on October 22, 1957. 
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in the new society. This shows that the phenomena of interference with public 
order and corruption of the public morality existing in socialist society have 
their social sources. From the standpoint of ideological sources, although our 
country has already basically realized socialist reform of the ownership of the 
means of production, the socialist reform that is going on politically and ideo- 
logically in the minds of the people is still far from completion. Some people 
still maintain the bourgeoisie’s evil habits of benefiting themselves at the ex- 
pense of others, caring nothing for public morality, and not observing public 
order. Many acts that violate security administration are demonstrations of the 
clash between this individualist thinking and collectivist thinking. In order to 
protect further the people’s interests and to safeguard the order of socialist con- 
struction, we must, at the same time we strengthen the work of ideological edu- 
cation, put into effect necessary, coercive administrative punishments for all acts 
that violate laws and discipline and corrupt morality by disrupting public order, 
interfering with public safety, infringing citizens’ rights of the person, and damag- 
ing public or private property. This is the common desire of the vast masses of 
people and at present is also one of the urgent demands for further consolidating 
the work of the security of society. On the basis of these reasons and in keeping 
with the spirit of Article 49, Paragraph 12, and Article 100 of the Constitution,* 
it is quite necessary for our country today to adopt and to promulgate a security 
administration punishment act. 

(2) The problems treated by the SAPA are those of minor unlawful acts 
which violate security administration. These minor unlawful acts are not of a 
degree that offends criminal law and do not warrant criminal sanctions, but they 
are beyond solution by ordinary criticism-education and require the imposition 
of definite administrative punishments. Some of the persons to be punished for 
violation of security administration are various kinds of originally [thoroughly] 
bad elements. They steal and swindle property. act obscenely and indecently 
with women, disrupt public order, interfere with public safety, spread rumors 
and make trouble, and engage in other such unlawful activity. These bad ele- 
ments are the objects of our dictatorship. Against their unlawful activity dictator- 
ship must be put into effect and punishment imposed. It is only because the 
unlawful circumstances of their cases are relatively minor, do not constitute 
crimes, and do not warrant criminal sanctions, that they are given definite ad- 
ministrative punishments. For these reasons, the SAPA is a weapon by means 
of which the people put dictatorship into effect against various kinds of bad 
elements. 

But there is still another kind of situation. Among the unlawful acts that should 
be punished there are many minor ones that occur among the people. Or, to 
say it another way, among the people there are certain acts which violate state 
discipline and interfere with public order: for example, certain acts that violate 
traffic regulations or houschold registration regulations or that interfere with 

4. Article 49, paragraph 12 provides: “The State Council shall exercise the . . . power 
. . . to protect the interests of the state, to preserve public order and to safeguard the 
rights of citizens . . .”; and Article 100 provides: “Citizens of the People’s Republic of 


China must observe the Constitution and the law, must observe labor discipline and 
public order, and must respect social morality.” (FKHP, 1:19, 30). 


SECURITY ADMINISTRATION PUNISHMENT ACT 203 


public health, etc. Some of these acts occur because of errors in ideological 
consciousness, some because of poor moral demeanor, and some because of 
faults in their way of life and in their work. Because these persons who violate 
security administration infringe or interfere with interests of the vast masses of 
people and public order, they must be punished, and imposition of this punish- 
ment carries with it definite coercion. Why must coercive punishment definitely 
be put into effect against the minority of persons among the people who violate 
discipline? Is this in contradiction to the principle of using the method of per- 
suasion-education to handle problems among the people correctly? Our answer 
is: there is no contradiction. This is because, if the people want to organize 
their own state and to maintain order in their own state, besides the necessity 
of putting dictatorship into effect against the enemy, they should at the same 
time establish discipline and public order in the people’s state. We cannot tolerate 
any person’s damaging the discipline or public order of the state. Therefore, 
enforcing state discipline, that is, putting into effect necessary administrative 
punishment against the minor unlawful acts of a small number of persons, not 
only does not violate the principle of using the method of persuasion instead 
of the method of compulsion to handle ideological problems among the people 
and [problems of] differentiating right from wrong, but rather supplements it. 
Besides, the discipline of the people’s state originally was founded on the basis 
of self-awareness and voluntarism of the vast [number of] people, and discipline 
itself is not purely for the purpose of negative punishment but is mainly for the 
purpose of attaining the goal of positive education. It should be explained 
repeatedly that thoroughly putting into effect the SAPA adopted by our country, 
like putting into effect other laws and decrees or government administrative 
orders, requires passing through [a period of] thorough propaganda-education. 
If the reasons are not clearly explained to the people to obtain their adherence 
and support, and if it is not founded on the basis of self-awareness and volunta- 
rism of the vast [number of] people, but rather, coercion is simply understood 
to mean crude oppression that does not require any educating, it will be com- 
pletely incorrect, and it will definitely get nowhere .. . 

. . . At present, acts that violate security administration are generally dealt 
with too leniently. The masses of people have already expressed very great 
dissatisfaction and blame the security administration organs for being unable 
to maintain order. This clearly reflects the will of the vast [number of] people. 
Now that the state has adopted the SAPA, we have standard rules for the cor- 
rect handling of problems, and the vast masses of people also have a weapon 
with which to struggle against those unlawful acts and acts that do not comport 
with state discipline. It may be expected that this will play a very important 
role in our further protecting socialist order, consolidating state discipline, 
defending socialist construction, defending the interests and rights of the vast 
[number of] people, and educating the people to establish socialist concepts of 
morality and of collectivism. 

(3) Our country is a large country, and its circumstances are complex. On 
the whole, the scope of the applicability of the SAPA takes into account the 
common characteristics of large, medium, and small cities and rural villages, 


204 MATERIALS 


but it also pays appropriate attention to special characteristics of specific circum- 
stances. The scope of the punishments prescribed in the draft Act can generally 
be divided into four categories: the first is disrupting public order; the second 
is interfering with public safety; the third is infringing citizens’ rights of the 
person; and the fourth is damaging public or private property. The above four 
categories are contained in Articles 5 to 15, eleven articles that have a total of 
sixty-eight paragraphs. These clauses basically cover acts that at present require 
security administration punishment. The principal clauses reflect the common 
characteristics of cities and rural villages and are applicable to both places: 
for example, stealing, swindling, misappropriating small amounts of property, 
acting indecently with women, gambling, beating up others, violating household 
registration regulations, organizing mass assemblies in disregard of safety, etc. 
Some of them are generally applicable only to rural villages: for example, 
injuring livestock, spoiling crops, burning hillsides or barren fields without 
authorization, cutting down trees of another person or of a cooperative, etc. 

Is it necessary to put security administration punishment into effect in the 
vast [number of] rural villages? We believe that this too is necessary. In rural 
villages, cases of interference with the security of society and of endangering 
the public interest are far from few. Some already have directly influenced the 
consolidation and development of the agricultural producers’ cooperatives and 
the production and the way of life of the masses. Because some cases have been 
inappropriately handled by the government, the masses have had a good many 
opinions [about the situation]. In some cases, the masses went so far as straight- 
forwardly to take matters into their own hands, and the results led to a certain 
amount of turmoil. Therefore, in rural villages, appropriate punishment must 
definitely be given to all those who ought to be punished. Moreover, if we will 
only do thorough mass work, rely on self-awareness and voluntarism of the 
vast [number of] peasants, rely on the support of the vast [number of] peasants 
to regulate bad elements, rely on the support of the majority to restrain the acts 
of the very small minority who infringe the interests of others and disturb and 
damage public order, it [the Act] can definitely be carried out smoothly. 

There are also a few clauses that are only applicable to cities: for example, 
disturbing order at stations, wharves, and parks, and arbitrarily making loud 
noises. These cannot be applied in rural villages. As to punishment for acts that 
violate traffic regulations, at present this is generally applicable only to large 
and medium cities. Not only does it not apply to rural villages, it is also inap- 
plicable to small cities that have not yet put traffic regulations into effect. For 
these reasons, the Act cannot be executed in a mechanical and inflexible way. 
Naturally, it would be wrong to apply it uniformly and without inquiring into 
specific circumstances, 
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B. KINDS OF SAPA SANCTIONS 
1. Range of Sanctions 


ITEM 51 


[SECURITY ADMINISTRATION PUNISHMENT ACT OF THE PRC (passed at 
the 8lst meeting of the Standing Committee of the NPC, Oct. 22, 1957; pro- 
mulgated by the Chairman of the PRC, Oct. 22, 1957), FKHP, 6:245—246, 253] 


Article 1. This Act is adopted in keeping with the spirit of the provisions of 
Article 49, Paragraph 12, and Article 100 of the Constitution of the People’s 
Republic of China. 

Article 2. An act that disrupts public order, interferes with public safety, 
infringes citizens’ rights of the person, or damages public or private property 
violates security administration if the circumstances of the case are minor, if 
the act does not warrant criminal sanctions, and if it is punishable according to 
this Act. 

Acts that violate security administration, by citizens of the People’s Republic 
of China or by foreigners within the territory of the People’s Republic of China, 
shall all be dealt with according to this Act. 

Article 3. Punishments for violation of security administration shall be divided 
into the following three categories: 

(1) Warning. 

(2) Fine: not less than five chiao® nor more than twenty yuan; punishment 
of increased severity may not exceed thirty yuan. A fine shall be paid within 
five days after decision; one who has not paid the fine by the expiration of the 
period shall instead be punished by detention. 

(3) Detention: not less than half a day nor more than ten days; punish- 
ment of increased severity may not exceed fifteen days. During detention the 
detained person shall assume the cost of his own meals; one who cannot pay 
the cost of his meals shall use labor as a substitute [for payment]. 

Article 4. Instruments [used] to commit acts that violate security adminis- 
tration and which must be confiscated, shall be confiscated. 

Property obtained from acts that violate security administration shall be 
confiscated. 

With the exception of contraband articles, the instruments and property 
mentioned above shall be returned to the original owner if the original owner is 
someone other than the person who violated security administration. 

Article 29. If a violation of security administration creates loss or injury, 
the violator shall pay compensation or assume the medical expenses; if the 
person who causes the loss or injury has not reached eighteen years of age 
or is mentally ill, the head of his family or his guardian shall be responsible 
for paying compensation or assuming the medical expenses. 


5. A chiao is one-tenth of a yuan (see Part I, note 67). 
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ITEM 52 
“Explanation” (Oct. 22, 1957), p. 259] 


(4) In imposing punishments the scope of the SAPA should be understood: 
first of all, such punishments must be strictly differentiated from criminal 
sanctions. Some of the types of offenses [enumerated] in the clauses of the 
SAPA are the same as some of the offenses [enumerated] in provisions of the 
criminal law — for example, theft and fraud. But they differ from the offenses 
[enumerated] in the criminal law mainly in that their circumstances are relatively 
minor, their degree of danger is not so severe, and they do not warrant criminal 
sanctions. In order to understand this differentiation correctly and to avoid 
giving SAPA punishment to those who should receive criminal sanctions or er- 
roneously pursuing for criminal responsibility those who should receive SAPA 
punishment, we must specifically analyze each case and adopt a serious and 
cautious attitude. 

Next, we should differentiate between the scope of the SAPA and the scope 
of criticism-education. Some of the SAPA’s clauses are similar to [those in 
other acts prescribing] ordinary criticism-education: for example, insulting and 
cursing others and obstructing traffic by setting up stalls or piling things in the 
streets. But, there is a difference between these two: conduct which warrants 
punishment must have produced a definite, bad consequence; have been com- 
mitted in disregard of an order to stop; or have been committed repeatedly 
despite repeated warnings. Naturally, wrongful acts that have not reached this 
degree of seriousness and that involve problems that can be resolved with 
criticism-education rather than punishment, should not be punished. 

Third, three kinds of punishment are prescribed by the Act — warning, fine, 
and detention. If we want to impose appropriate punishment, we must make an 
overall analysis on the basis of the specific circumstances of the violation of 
security administration, the magnitude of the violation’s effect, the attitude of 
the person receiving punishment toward admitting his error, and other such 
circumstances; and we must guard against handling the case one-sidedly and 
carelessly. Some people may be punished lightly or be exempted from punish- 
ment. Also, some may be punished with increased severity or, after punishment, 
be sent for rehabilitation through labor. Special clauses of the Act have made 
provisions for these matters. 


2. Warning 
ITEM 53 


[Interview] 


Because of poor management by its team leader, who was named Ling, a 
production team of commune A in Fukien province had too little seed to meet 
its 1959 spring planting needs. Ling was afraid to report the shortage, since he 
knew that he would be criticized for causing it. Yet he also realized that if the 
team failed to plant enough seed, it would be unable to meet its production 
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quota and he would then be criticized more severely. Having heard that a 
nearby production team of commune B had an ample supply of seed, Ling told 
several members of his team to go there under cover of darkness and secretly 
take seed from it. He promised them extra work points for their cooperation. 
However, the members of Ling’s team were seen taking the seed by a member _ 
of the victimized team, who followed them back to their homes. The next morn- 
ing he reported the theft to his team leader, who told the Party secretary of 
his production brigade, who telephoned the special agent whom the public se- 
curity bureau maintained in commune B, who called the bureau. The bureau in 
turn notified its special agent in commune A, who went down to Ling’s pro- 
duction brigade and discussed the case with the brigade leader and the chairman 
of the security defense committee. The three of them then called in Ling, who 
quickly confessed when questioned about the theft. 

After considering the matter further, the special agent, the brigade leader, 
and the SDC [Security Defense Committee] chairman agreed on a recommended 
disposition of the case. The agent telephoned the bureau’s security section to 
obtain its approval, which was granted. They then organized a meeting of the 
entire brigade to discuss the case. The members of Ling’s team who actually 
did the stealing were criticized at the meeting. Ling was also subjected to criti- 
cism, and it was announced that he would receive a formal written warning 
under the SAPA for having incited the team members to commit the theft. In 
addition, he was removed from his position as team leader. 


ITEM 54 
[Lectures (September 1957), p. 191] 


Reprimand is the lightest method of criminal punishment. It is mainly a 
punishment of an educational nature, a public condemnation that is given to 
criminals by people’s courts in the name of the state. It is only applied to the 
most minor crimes. 

During the past several years, people’s courts in the various places have 
extensively applied this punishment. But it has been called by many different 
names. For example, it has been called criticism-education, warning, reproach, 
condemnation, and an order to repent. The methods of execution have also 
been different: for example, reprimand in court, repentance before the masses, 
repentance and self-examination published in the newspaper, or an order to pay 
compensation. Some individual judges have even applied this sanction to persons 
whose acts do not constitute crimes but are only ordinary unlawful acts, and 
thus they have confused the boundary between criminal sanctions and adminis- 
trative or civil sanctions. 

Because of the existence of the above-mentioned confusion and shortcomings 
in practice, some people have suggested that we do not need the punishment of 
reprimand or that we need not list it as a kind of punitive sanction. Naturally 
this suggestion may be studied. At present, since this punishment is still widely 
applied by the people’s court and plays a certain role in very minor crimes, we 
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temporarily must continue to list it as a kind of punishment in order to sum- 
marize experience. But it should be pointed out that if reprimand is to be 
used as a kind of punishment, it can only be applied to criminals and not to 
persons whose acts do not constitute crimes. We should also be serious in ap- 
plying this method of punishment. For instance, within a fixed period of time 
after judgment, the written judgment should be published either in the news- 
papers or by posting it in other public places (such as the place of the crime 
or the place where the criminal resides) to make condemnation of the criminal 
known to the masses, so that the desired educational effect may be achieved. 


Item 54 was published just prior to enactment of the SAPA and dealt with the 
imposition of reprimand or warning as a criminal punishment. Since Article 3(1) 
of the SAPA made warning an administrative punishment, should reprimand no 
longer be employed as a criminal punishment? Why do the authors of Item 54 as- 
sert that “if reprimand is to be used as a kind of punishment, it can only be ap- 
plied to criminals”? The SAPA relieves the courts of having to deal with many kinds 
of minor criminal cases. Yet reprimand has continued to be meted out by the 
courts in certain cases that do not fall under the SAPA. On the other hand, a formal 
written warning is seldom imposed by the public security forces under the SAPA. 
Of course, an informal warning is often given, either alone or in conjunction with 
other administrative sanctions such as an order to make compensation or to publish 
a statement of repentance. Item 55 illustrates the latter situation. 


3. Order to Make Compensation, a Statement of Repentance, Apology, Etcetera 
ITEM 55 
[Interview] 


During the spring festival of 1960 four sixteen- or seventeen-year-old boys 
persisted in carrying on horseplay at the door of a state department store in a 
county seat. They ignored the store sales personnel and the store security man 
who asked them to go away. Finally, one of them damaged some goods at an 
adjacent sales counter. The security man told them not to leave and called the 
nearby public security bureau to report the incident. The bureau sent an agent 
over to investigate, and he took the boys back to the bureau’s security section, 
where the secretary on duty questioned them. The secretary then went back to 
the store with the boys to inspect the damage, which amounted to forty yuan. 

After calling the deputy chief of the security section to receive his approval, 
the secretary lectured the boys on the spot and told them that they had violated 
Article 5(3) of the SAPA (Item 62A, below). He ordered each of them to 
pay ten yuan compensation to the store so that the total compensation would 
equal the total damage they had caused. Each was also required to write ten 
statements of repentance, which were to be posted on the doors of the depart- 
ment store, on the bulletin boards and walls of their school, and at other relevant 
places. They were not given detention because the secretary did not want to 
interfere with their schooling or to put a serious black mark on their records. 
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4. Fine 
ITEM 56 


[Interview] 


Mu was an overseas Chinese who had returned to China and taken up 
residence in a county seat. In addition to his normal occupation, in 1959 he 
covertly sold medicines that were sent to him from overseas relatives and friends. 
This was held to be unlawful operation of a business in violation of the SAPA, 
and the public security bureau imposed a 100-yuan fine upon Mu. 

He paid the fine but asked the bureau to reconsider the reasonableness of 
the fine. He pointed out that he had not made large profits on sale of the 
medicines but had sold them at bargain prices as an accommodation to sick 
friends and neighbors at a time when medicines were in short supply in China. 
After inquiry revealed the truth of this claim, the bureau reduced the fine to 
twenty yuan and refunded the excess payment. 


Is a 100-yuan fine authorized by the SAPA? As Item 56 indicates, at least in 
some rural areas the public security cadres do not strictly observe the Act’s limi- 
tations upon the amount of the fines that may be imposed. 


ITEM 57 


[Interview] 


Toward the end of 1960, two peasants, Hsia and Chiao, had a fist fight. Be- 
cause they were near commune headquarters, they took the dispute directly to 
the commune security chief. Since Hsia was badly hurt and had required medical 
treatment, the security chief decided that the case ought to be handled by the 
public security bureau, which was not far away. After a secretary of the bureau’s 
security section heard both sides and examined the medical certificate, he decided 
that both parties had violated the SAPA. Hsia merely received an oral warning, 
however, while Chiao was ordered to pay a compensatory fine of ten yuan to 
cover his victim’s medical expenses. Chiao agreed to pay the fine in a few days. 
Because it would have been embarrassing for him to pay Hsia directly and be- 
cause it would have been inconvenient to all concerned for him to pay Hsia 
through the bureau, it was arranged that Chiao would give the money to the 
chairman of the security adjustment committee [formed by merger of the se- 
curity defense and adjustment committees] of their production brigade. 

But after three days no payment had been made. Hsia got the committee 
chairman to prod Chiao, who said he would take care of the matter in another 
few days. When the same thing happened a few days later, the committee chair- 
man called the bureau’s security section, which ordered the parties up to discuss 
the matter. Chiao again promised to make good in the near future. When he did 
not, the chairman informed the security section, which gave Chiao seven days 
of detention for failure to pay the fine. It also ordered his family to take ten 
yuan that belonged to him and to hand it over to the committee chairman for 
transmittal to Hsia. 


210 MATERIALS 


1. The SAPA provides for the sanctions of paying a fine and of making compen- 
sation. Does it provide for compensatory fines? Is this a question of practical signifi- 
cance in administering the Act? Interviews suggest that points such as this tend to 
be ignored by cadres who are stationed at public security bureaus in the country- 
side, 

2. Was Chiao’s detention authorized by the Act? Having detained him for non- 
payment, was the bureau authorized also to require payment of the fine? 

3. Is the provision of Article 3(2) for detention of one who does not promptly 
pay his fine consistent with socialist precepts of egalitarianism? Consider the follow- 
ing excerpt from the Lectures: 


“In the criminal punishments of capitalist society, this property punishment, 
the fine, also has class character. To rich men, it is essentially a method which 
exempts them from suffering punishment. But to a proletarian, it is a heavy 
punishment — if he pays the fine, it is depriving the proletarian of all or part 
of his property. If he does not pay the fine, he will suffer the punishment of 
deprivation of freedom.” ® 


How should fines be imposed and enforced in a socialist country? Note that a 
1961 Soviet decree on administrative fines provides that the amount of a fine shall be 
based upon the seriousness of the offense and the character and economic situation 
of the offender. Moreover, it prohibits imposition of corrective labor in cases in 
which the fine is not paid.? 


5. Detention 


ITEM 58 
[Interview] 


One day in 1958 prior to the advent of the rural commune, Wang and her 
daughter-in-law Teng had a bitter quarrel that led to blows. By the time neigh- 
bors arrived and separated them, Wang was rather badly beaten up. Bitter 
about the injuries that she had received from her daughter-in-law, after going 
to the medical station of their administrative village for treatment, Wang re- 
ported the incident to the member of the security defense committee who resided 
in their village. He in turn reported it to the chairman of his committee at the 
administrative village. 

The chairman summoned both Wang and Teng for a joint interview to in- 
quire about the facts of the case. When this confirmed that Teng’s enthusiasm 
for the fray had been excessive and that Wang’s injuries appeared to be fairly 
substantial, the chairman discussed the case with the secretary of the Party 
branch for the administrative village. The chairman then went to talk with the 
doctor who had treated Wang and obtained a medical certificate that verified 
the fact that she had suffered serious bodily injury. Since the Party secretary had 
agreed with the chairman that the case was more serious than the ordinary 


6. September 1957, p. 14. 

7. Concerning the Extension of Restrictions in the Application of Fines Levied Ad- 
ministratively (Decree of June 21, 1961), arts. 7, 20, Vedomosti Verkhovnovo Soveta 
SSSR (Gazette of the Supreme Soviet of the USSR), 35:842 (1961). 
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family fracas, the chairman reported the case by telephone to the special agent 
of the county public security bureau who was stationed at the district level. The 
special agent did not go down to the administrative village to check on the 
case, because at the time his energies were absorbed in educating the fishermen 
along the Fukien coast in a security campaign. Instead, he directed the chair- 
man to take the materials relating to the case directly to the county public se- 
curity bureau, which he would notify to expect them. 

Having filled out an application for Teng’s detention, the chairman took it and 
the medical certificate up to the bureau and submitted these documents to the 
bureau’s security section. A secretary of the security section studied the appli- 
cation. Although he was authorized to handle the case on his own and merely 
report the disposition to the section chief, because the case arose out of a family 
quarrel the secretary deemed it wise to clear the decision with the section chief, 
who was at a meeting concerning the regulation of returned overseas Chinese. 
Over the telephone he informed the section chief of the essential facts. When 
the latter learned that Wang’s injuries had been substantial, he told the secretary 
to give Teng ten days of detention under Article 10(2) of the SAPA. The 
secretary then made out a detention warrant and gave it to the waiting SDC 
chairman, who returned to the administrative village and, in the company of a 
member of the people’s militia, went to Teng’s home to present it to her. The 
militiaman escorted her to the public security bureau, where she was detained 
for the prescribed period. 


ITEM 59 


The following excerpt, published prior to the enactment of the SAPA, as part of 
the authors’ attempt to bring greater rationality and order to criminal law, sheds 
light on the nature and background of the sanction of detention. Since the SAPA, 
judicially imposed detention seems largely to have fallen into disuse. Police de- 
tention may now be the most frequently invoked, as well as the most severe, of the 
administrative punishments authorized by the SAPA. 


[Lectures (September 1957), pp. 197-198] 


Detention belongs to [the category of] light criminal punishment that deprives 
a person of freedom for a short period. Although the current legislation of our 
country does not expressly prescribe detention as a method of punishment, 
local people’s courts actually have extensively applied this method because in 
fact some minor crimes exist for which it is necessary to hold offenders in 
custody for a short period. It is only the names that are not the same. Education 
during confinement to quarters, and education during confinement in custody, 
etc., used in the adjudication practice of the various places, are types of de- 
tention. Experience proves that in the struggle against minor crime, detention is 
indispensable. 

On the basis of experience in adjudication practice, ordinarily it is proper to 
set the period of detention at not less than seven days nor more than six months. 
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If the period is shorter than seven days, it may well create the phenomenon of 
having to handle release procedures just after sentence. This would not only 
damage the dignity of the law, it also would not perform the function of punish- 
ment and reform. But if the period is longer than six months, it may well be 
confused with imprisonment for a fixed term and lose its significance as a light 
punishment. For criminals who are sentenced to detention, reform through labor 
at the place of detention should be put into effect. 

Although detention and imprisonment for a fixed term are both punishments 
which deprive a person of freedom, they are different not only in the length 
of the term of imprisonment but also in nature. First, imprisonment for a fixed 
term is a relatively heavy punishment (in our practice it is known as such). It 
can be applied only to relatively serious crimes. Detention is a light punish- 
ment. It is applicable to relatively minor crimes. For minor crimes which neces- 
sitate holding the offenders in custody for a short period it would be obviously 
inappropriate if they [the offenders] were sentenced to imprisonment for a fixed 
term or if holding them in custody for ten days or so were called imprisonment 
for a fixed term. These circumstances not only show the necessity for the existence 
of the punishment of detention, but also clearly show that detention and im- 
prisonment for a fixed term are different in nature. Next, the term of imprison- 
ment and the place of executing it are naturally also bases for differentiating 
between them. Furthermore, a criminal sentenced to imprisonment for a fixed 
term who, within a given period of time after expiration of sentence and release, 
again commits a crime that is punishable by imprisonment for a fixed term is 
a recidivist; but a criminal who has served [a period of] detention is not to be 
treated as a recidivist if he again commits a crime. Thus they [detention and 
imprisonment for a fixed term] also differ in their legal consequences. 


6. Confiscation 


ITEM 60 


Should confiscation (under Article 4 of the SAPA) of either the instruments used 
to commit a violation of security administration or the property obtained from such 
a violation be deemed “punishment”? Consider the following item pertaining to 
confiscation as a criminal sanction. 


[Lectures (September 1957), p. 209] 


In addition, we also should talk about problems of confiscating criminal arti- 
cles. This includes confiscation of instruments of crime, of the fruits of crime, 
and of contraband articles. These confiscations differ from confiscation of prop- 
erty as a method of criminal punishment. Confiscation of criminal articles can- 
not be treated as a punishment. Instruments of crime, such as a [printing] 
machine for making [counterfeit] money, naturally should be confiscated as 
real evidence for [criminal] litigation. Only when they do not belong to the 
criminal are they not confiscated. The fruits of crime, such as those obtained 
through corruption, theft, or robbery, should be returned to their original owner. 
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This is only a question of restoring state property or citizens’ property to its 
original condition. If they are things that do not belong to the state, to organi- 
zations, or to individual citizens, such as unlawful profits obtained through 
speculation, they may be regarded as part of his [the criminal’s] property and 
confiscated when necessary. With respect to contraband articles, such as opium, 
it is unlawful to possess them without permission from the relevant organs. 
Confiscation of contraband articles belongs within the sphere of coercive ad- 
ministrative sanctions. Whether or not the possessor has used them to engage in 
criminal activity, they all should be confiscated. 


ITEM 61 


In Item 6 the authors of the Lectures called for reform and rationalization of the 
system of criminal law. The SAPA was an important part of the regime’s response. 
Do you think the authors of the Lectures were pleased by its enactment? Consider 
the following item. 


[Lectures (September 1957), 175-176] 


In the criminal law of the People’s Republic of China criminal punishment is 
a coercive measure applied by people’s courts as the representative of the state 
in accordance with law to protect the interests of the state and the people, to 
punish and reform criminals, and also to educate all the citizenry. 

Now we further explain this concept as follows: 

First, in the criminal law of the People’s Republic of China, criminal punish- 
ment is a coercive measure applied to criminals by people’s courts. In our coun- 
try, of the coercive measures applied, besides criminal punishment, there is also 
coercion of an administrative nature (for example, a fine for violation of tax laws 
and regulations), coercion of a disciplinary nature (for example, demerit, de- 
motion in office, or removal from office for dereliction of duty by state person- 
nel), civil coercion (for example, an order for a civil defendant to pay compen- 
sation for damage and compulsory execution [of a civil judgment]), and coercion 
in criminal litigation (detention or arrest of criminal suspects, or seizure of a 
defendant or witness who ignores a summons). Criminal punishment, as one 
coercive measure of the state, has the following special characteristics as com- 
pared to the other above-mentioned coercive measures: 

(1) Criminal punishment is one of the most severe coercive measures of 
the state. It may not only deprive the sentenced person of his property and 
rights, but may also deprive him of his freedom for a fixed term or for life 
and may even deprive him of his life. Thus the degree of deprivation or pain 
suffered under it by one who is coerced is far more serious than that suffered 
under other coercive measures. We know that an administrative sanction is 
generally nothing more than a fine. The most serious disciplinary sanction is 
nothing more than expulsion from certain organs, enterprises, or organizations. 
The most serious civil sanction is nothing more than an order to pay compen- 
sation for damage. And a coercive measure in criminal litigation is nothing 
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more than a temporary limitation of one’s freedom of activity, etc. The difference 
in the degree of severity of the coercive nature [of the measure] is one of the 
distinctions between criminal punishment and other coercive measures. 

(2) The coercive measure of criminal punishment can only be applied to 
criminals. To apply criminal punishment to a person who has not committed a 
crime is a violation of law. In practice, if this error occurs, it must be corrected. 
Administrative sanctions, disciplinary sanctions, civil coercive sanctions, and 
coercive sanctions in criminal litigation are all inapplicable to criminals. Such co- 
ercive sanctions in criminal litigation as arrest, detention, and [release from 
confinement upon] obtaining a guarantor are all for the purpose of preventing 
the defendant from evading investigation and adjudication or from destroying 
evidence of the crime. But at the time it has not yet been determined whether 
the act of the defendant constitutes a crime, and it is incorrect to confuse these 
sanctions with criminal punishment. 

(3) [The power] to give criminal punishment can only be lawfully exercised 
by people’s courts, the special adjudication organs that represent the state. 
Article 73 of the Constitution of our country prescribes: “The Supreme Peo- 
ple’s Court, local people’s courts of the various levels, and special people’s 
courts shall exercise the power of adjudication in the People’s Republic of 
China.” This established the principle that the power to adjudicate in our coun- 
try is exclusively exercised by people’s courts. Therefore, only people’s courts 
[acting] in accordance with legally prescribed procedures, can apply criminal 
punishment to criminals who should be punished. All other state organs, includ- 
ing procuratorial and public security organs, have no authority to apply criminal 
punishment. For them to do so would be an unlawful act. 


Is the SAPA inconsistent with Article 73 of the Constitution? Why? What defense 
might be made in its behalf? 


C. CONDUCT THAT VIOLATES SECURITY ADMINISTRATION 


ITEMS 62A-62B 
ITEM 62A 
[SAPA (Oct. 22, 1957), p. 246] 


Article 5. A person who commits any one of the following acts disrupting 
public order shall be punished by detention of not more than ten days, a fine 
of not more than twenty yuan, or a warning: 

(1) [Participating in] gang fighting; 

(2) Disrupting order at stations, wharves, civilian airports, parks, market 
places, amusement places, exhibitions, athletic fields, or other public places, in 
disregard of dissuasion; 

(3) Disrupting order in offices of state organs, in disregard of dissuasion; 

(4) Refusing [to cooperate with] or obstructing state security adminis- 
tration personnel who are performing their duties according to law, but not to 
such an extent as to constitute violent resistance; 
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(5) Damaging public notices or seals of state organs that are still in effect; 

(6) Defacing scenic or historic places or structures that have commemo- 
rative political significance; 

(7) Putting up for sale or rent reactionary, obscene, or absurd books, 
periodicals, picture books, or pictures that have previously been repressed; 

(8) Engaging in prostitution or having sexual relations with a woman se- 
cretly engaged in prostitution in violation of the government order repressing 
prostitutes, 


ITEM 62B 


[Interview] 


On October 1, 1959, P’eng, a student of an upper middle school, tried to 
leave one of the great mass rallies that was held to celebrate the tenth anni- 
versary of the founding of the People’s Republic. Two public security cadres in 
plain clothes who were stationed at the exit refused to let him leave, and an 
argument developed. When the cadres revealed that they were public security 
men, P’eng became angry and still refused to listen to them. They took him to 
the nearest public security station, where the station secretary talked with the 
cadres, interviewed P’eng, and told him to write out a statement of the facts. 
The secretary then filled out a form that summarized the facts of the case and 
his recommendation for disposing of it. While P’eng waited at the public se- 
curity station, a policeman took this form and P’eng’s statement to the public 
security bureau. 

The secretary of the bureau’s security section quickly studied these documents 
and, after consulting the bureau chief, decided that P’eng’s conduct had violated 
Article 5(4) of the SAPA and that he should receive three days of detention 
plus criticism upon his return to school. The secretary of the security section 
then made out a detention warrant and gave it to the waiting policeman, who 
returned to the public security station with it. There P’eng was informed of 
the bureau’s decision. He was told that he could give his “opinion” of this 
disposition and that it would be sent to the bureau for consideration, but he 
declined to do so. 

Upon P’eng’s release from detention the public security station notified his 
school to hold a large-scale criticism meeting. P’eng was required to make a self- 
examination in front of the whole student body and, after receiving the censure 
of his fellow students, to guarantee that he would not behave in the same way 
again. After the meeting his statement of self-examination and guarantee was 
posted at a prominent place in the school. 


ITEMS 63A-—63B 
ITEM 63A 
[SAPA (Oct. 22, 1957), pp. 246-249] 
Article 6. A person who commits any one of the following acts disrupting 


public order shall be punished by detention of not more than seven days, a fine 
of not more than fourteen yuan, or a warning: 
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(1) Gambling for property, having undergone education without chang- 
ing; 
; (2) Engaging in drawing lots, establishing lotteries or other methods of 
disguised gambling, having undergone education without changing; 

(3) Spreading rumors and making trouble to obtain by fraud small amounts 
of property or to affect production [adversely], having undergone education 
without changing; 

(4) Carving official seals without authorization or forging or altering cer- 
tificates, where the circumstances of the case are minor; 

(5) In printing, casting, or carving enterprises, undertaking to make public 
seals or other certificates, in violation of administrative provisions; 

(6) Putting up for sale fake drugs to obtain by fraud small amounts of 
money or property. 

Article 7. A person who commits any one of the following acts disrupting 
public order shall be punished by detention of not more than three days, a fine 
of not more than six yuan, or a warning: 

(1) Fishing and hunting in districts where fishing and hunting are pro- 
hibited, in disregard of dissuasion; 

(2) Photographing or surveying and mapping in districts where photo- 
graphing and surveying and mapping are prohibited, in disregard of dissuasion; 

(3) Passing without authority through districts through which passing is 
prohibited, in disregard of dissuasion; 

(4) Damaging or unauthorized moving of temporary surveying markers; 

(5) In cities, willfully making loud noises that [adversely] affect the work 
and rest of surrounding residents, in disregard of an order to stop. 

Article 8. A person who commits any one of the following acts interfering 
with public safety shall be punished by detention of not more than seven days, 
a fine of not more than fourteen yuan, or a warning: 

(1) Digging holes in or placing obstacles on railroads or highways in a 
way that does not make vehicular operation dangerous; 

(2) Throwing stones, lumps of mud, or other similar articles at trains, 
motor vehicles, or boats; 

(3) Damaging traffic signs or other traffic safety equipment; 

(4) Damaging street lights; 

(5) Making, storing, transporting, or using explosive or inflammable 
chemical articles in contravention of safety provisions; 

(6) Making, purchasing, keeping, or using virulent poisons in contra- 
vention of safety provisions; 

(7) Violating fire prevention rules, having refused to comply with a re- 
quest for improvement; 

(8) Damaging fire prevention equipment or fire prevention instruments; 

(9) Transferring without authority public fire prevention equipment or 
fire prevention instruments to other uses; 

(10) Without permission of the local government, burning hillsides or 
barren fields in a way that does not create disaster; 
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(11) Negligently destroying by fire state property, cooperative property, 
or the property of other persons in a way that does not create serious loss. 

Article 9. A person who commits any one of the following acts interfering 
with public safety shall be punished by detention of not more than five days, a 
fine of not more than ten yuan, or a warning: 

(1) Without government permission, purchasing or possessing firearms 
or ammunition for use in athletic activities, or keeping or using such firearms or 
ammunition in contravention of safety provisions; 

(2) Without government permission, making, purchasing, or possessing 
firearms for hunting or opening a workshop for repairing such firearms; 

(3) Establishing or using civilian firing ranges in contravention of safety 
provisions; 

(4) Installing or using antennae in contravention of safety provisions; 

(5) Creating danger of personal injury or death by organizing mass as- 
semblies without adopting commensurate safety measures, and not improving 
the situation after it has been pointed out; 

(6) Overloading a ferry, or continuing to use a damaged vessel that is in 
danger of sinking, in disregard of an admonition to repair it; 

(7) Forcing ferry service during a storm or flood that creates a danger of 
capsizing, in disregard of an order to stop; 

(8) Struggling to be first to board a ferry, in disregard of an order to 
stop, or coercing a ferry pilot to overload in the course of providing ferry 
service; 

(9) Creating the possibility of an incident by selling tickets of admission 
to public amusement places in excess of their capacity, in disregard of dis- 
suasion; 

(10) Not keeping clear entrances, exits, and safety exits of public 
amusement places during the hours that they are open. 

Article 10. A person who commits any one of the following acts infringing 
citizens’ rights of the person shall be punished by detention of not more than 
ten days or a warning: 

(1) Using obscene language and acting indecently with women; 

(2) Beating up others; 

(3) Insulting and cursing others, in disregard of dissuasion; 

(4) Intentionally dirtying the body or clothing of others. 

Article 11. A person who commits any one of the following acts damaging 
public property or property of citizens shall be punished by detention of not 
more than ten days, a fine of not more than twenty yuan, or a warning: 

(1) Stealing, swindling, or illegally appropriating small amounts of public 
property or the property of others; 

(2) Taking the lead in raising an uproar and carrying off small amounts 
of property of an agricultural producers’ cooperative. 

Article 12. A person who commits any one of the following acts damaging 
public property or property of citizens shall be punished by detention of not 
more than five days, a fine of not more than ten yuan, or a warning: 
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(1) Injuring livestock in a way that does not create serious loss; 

(2) Damaging agricultural crops in the fields, melons in melon patches, or 
fruit in orchards, in disregard of dissuasion; 

(3) Damaging agricultural implements, small-scale water utilization facili- 
ties, or other production equipment of an agricultural producers’ cooperative 
in a way that does not create serious loss; 

(4) Cutting down small amounts of bamboo or trees belonging to the 
state, to a cooperative, or to another person without authorization; 

(5) Damaging tree seedlings in a nursery in a way that does not create 
serious loss. 


ITEM 63B 


[Interview] 


The commerce bureau of a city in Fukien province ran a pig farm in the 
outskirts of the city next to a rural commune. Three cadres from the com- 
merce bureau administered the farm, while sixteen peasant girls actually fed the 
pigs. One night in 1960 a large number of pigs escaped through the farm gate, 
which had been in a state of disrepair, and ate up over fifty mou® of vegetables 
being grown by the commune. When this substantial damage was discovered 
the next morning, the commune notified the public security bureau, which as- 
signed some investigators to the case. They quickly discovered the place through 
which the pigs had passed. When questioned about why they had not had the 
gate repaired, the cadres could make no response. They were found to have 
violated Article 12(2) of the SAPA and were each fined one month’s wages, 
the total being well in excess of 100 yuan. The fine was paid over by the public 
security bureau to the commune as partial compensation for the damage suffered. 
In addition, the commerce bureau transferred the cadres to other jobs. 


On the facts stated above, should the cadres have been found to have violated 
the Act? Assuming that they had “committed an act,” had they done it “in disregard 
of dissuasion”? The latter phrase, which appears in many provisions of the Act, has 
been interpreted to mean in disregard of a request to stop by any person. This is in 
contrast to the phrase “in disregard of an order to stop” which is deemed to refer 
to an order by an authorized official such as a policeman. In practice, however, as 
this item indicates, these limitations are not always observed. 


ITEMS 64A-64B 
ITEM 64A 
[SAPA (Oct. 22, 1957), pp 249-250] 

Article 13. A person who commits any one of the following acts violating 
traffic regulations shall be punished by detention of not more than ten days, a 
fine of not more than twenty yuan, or a warning: 

(1) Appropriating or lending a vehicle [registration] certificate or a driver’s 


license; 
(2) Driving a motor vehicle without a driver’s license; 


8. A mou is one-sixth of an acre. 
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(3) Driving a vehicle that is in defective condition or, if a defective con- 
dition appears while en route, driving in a manner contrary to regulation; 

(4) Driving an overloaded motor vehicle, speeding, or violating the in- 
structions of traffic signs or signals, in disregard of dissuasion; 

(5) Instructing or coercing personnel who drive vehicles to violate traffic 
rules; 

(6) Violating traffic rules as pedestrians or as persons who drive vehicles 
other than motor vehicles, in disregard of dissuasion; 

(7) Obstructing traffic by setting up stalls, piling things or working in 
the streets, in disregard of an order to stop. 


ITEM 64B 


Although the following news item concerns pre-1957 traffic regulations, the cases 
described are typical of the experience with traffic cases under the SAPA. 


[Chiang I-fan, “Western District Public Security Subbureau Handles a Batch of Traffic 
Violation and Accident Cases,” Kuang-chou jih-pao (Canton daily), July 4, 1956] 


On the twenty-eighth of last month at the western district people’s meeting 
place, the western district public security subbureau convened a large meeting 
for the handling of traffic violation and accident cases, and handled a batch of 
serious violations of traffic rules that led to accidents affecting persons. 

Carpenter Wu Hsien-liang drove his brakeless bicycle at an excessive speed, 
and struck and injured a pedestrian who was walking in a crosswalk. In ad- 
dition to being made responsible for all the medical expenses, he was punished 
by three days of detention. Vehicle repairman Huang Chu-sheng drove a motor- 
bike without a license, did not obey traffic directions, and almost caused an 
auto accident. He was punished by three days of detention. 

Without obtaining approval of the public security organ, Ch’eng-feng Wood 
Shop of En-ming road used the sidewalks to display its wood and failed to 
heed repeated urging [to desist]. It was fined fifteen yuan. 

In addition, on To-pao road, a local spice merchant, Huang Yti-chiao (fe- 
male), habitually did not observe traffic rules. On May 3 of this year, when 
crossing To-pao road, once again she did not walk in the crosswalk, and she 
was struck and injured on the left hand by a bicyclist. Based on the allocation of 
responsibility for the accident, the medical expenses were assumed by the bicy- 
clist, and the injured person was fined two yuan. 

Over six hundred delegates from organs, factories, enterprises, organizations, 
and schools in this district and from the neighborhood masses attended the 
large meeting. After they heard the public security organ announce the dispo- 
sition of the violators’ cases they all manifested their support. 


ITEM 65 
[SAPA (Oct. 22, 1957), p. 250] 
Article 14. A person who commits any one of the following acts violating 


the regulation of household registration shall be punished by detention of not 
more than five days, a fine of not more than ten yuan, or a warning: 
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(1) Not reporting [matters of] household registration as prescribed [by 
law]; 

(2) Falsely reporting [matters of] household registration; 

(3) Altering, transferring, or putting up for loan or sale household regis- 
tration certificates; 

(4) Impersonating another for purposes of household registration; 

(5) As a manager of a hotel, not registering guests as prescribed [by law]. 

Article 15. A person who commits any one of the following acts interfering 
with public health or the clean appearance of cities shall be punished by de- 
tention of not more than three days, a fine of not more than six yuan, or a 
warning: 

(1) Dirtying well water, spring water, or other sources of water used by 
the public for drinking; 

(2) In cities, willfully piling things up, drying things in the sun, or cook- 
ing articles with a foul odor, in disregard of an order to stop; 

(3) Dumping rubbish or filth in the street, throwing away the carcasses of 
animals there, or urinating or defecating anywhere in the street; 

(4) Willfully smearing, carving up or painting on structures, or pasting ad- 
vertisements or items of propaganda at places other than those assigned, in 
disregard of dissuasion; 

(5) Intentionally damaging flowers, grass, or trees in parks or on the sides 
of streets. 


ITEM 66 


Recall the case histories related in Items 55—58. Items 57 and 58 are plainly cases 
of beating that fell under Article 10(2) of the SAPA. But what provision was 
violated by the offender in Item 56? Is adultery made unlawful by the SAPA? What 
about bigamy? Does Article 2 (Item 51) provide any independent justification for 
the imposition of sanctions? Does the following provision of the Act? 


[SAPA (Oct. 22, 1957), p. 254] 


Article 31. Acts which violate security administration but which are not 
enumerated in this Act may, by comparison with the most similar [acts enumer- 
ated in the] clauses of Articles 5 to 15 of this Act, be punished by city or 
county public security bureaus. However, such action shall be subject to the 
approval of the city or county people’s council. 


If you were a public security officer or a member of a people’s council, how would 
you determine whether certain undesirable conduct that is not specifically proscribed 
by the SAPA should or should not be deemed a violation of the Act? 


D. SAPA PROCEDURE 
ITEM 67 
[SAPA (Oct. 22, 1957), pp. 250-251] 


Article 16. Cases of violation of security administration shall be under the 
jurisdiction of city and county public security organs, 
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Article 17. Security administration punishments shall be decided upon by 
city and county public security bureaus and public security subbureaus; warn- 
ings may be decided upon by public security stations. 

In rural villages detention of not more than five days may be decided upon 
by public security stations; in places where there are no public security stations, 
administrative village (town) people’s councils may be entrusted to decide upon 
warnings and upon detentions of not more than five days. In order to deal with 
the specific circumstances in rural villages, public security stations and ad- 
ministrative village (town) people’s councils may impose labor instead of de- 
tention. 

Article 18. Procedures for the imposition of security administration punish- 
ments: 

(1) A summons shall be used to summon persons who have violated 
security administration; persons who are in the act of violating security adminis- 
tration may be summoned orally on the spot. 

(2) A record must be made of acts that violate security administration, 
and the person who violated security administration must sign it; if there are 
witnesses, the witnesses shall also sign their names. 

(3) A decision to impose security administration punishment must be 
written and given to the person who violated security administration. 


ITEMS 68A-68B 


These two documents, derived from an interview with an experienced public se- 
curity officer and based on a hypothetical fact situation, are typical of those em- 
ployed in administration of the SAPA. The first represents an application for de- 
tention that is submitted by the security adjustment committee of a production 
brigade. It is supported by the public security special agent in the area and is ap- 
proved by the county public security bureau. The second represents a copy of the 
security detention warrant in the case. The stub of the warrant is retained by the 
bureau, and the larger portion is given to the violator. This warrant is often used 
in lieu of the written decision called for by Article 18(3). 


ITEM 68A 
Application for Security Detention [derived from interview] 
Name: Ho Hsiu-ch’iin Sex: female Age: 28 


Family Status: middle peasant 
Address: 2nd team, agricultural production brigade of the suburban commune 
of the city of Shan-t’ou, Kwangtung province. 
Family circumstances: husband, mother-in-law, two brothers, two sisters, six 
persons in all. 





Principal facts 
1. During the initial period of the people’s commune in 1958 Ho had a fight 
with a certain commune member named Ho Chiin and received criticism- 
education. 
2. She has had two previous fights with the women in her family in 1960 and 
received criticism-education but did not change. 
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3. On August 13, 1960, Ho Hsiu-ch’iin without reason beat up her mother-in- 
law Ch’en Pin because of a family matter and injured her to a great extent. 
(Please see the examination record made out by the doctor.) 





Opinion of the Security Adjustment Committee 
Ho Hsiu-ch’iin has had fights with other people on several occasions, but despite 
criticism-education she has not changed. She has disrupted social order. We re- 
quest that her case be dealt with 
Li Tseng-jen, Chairman 
[Date] 





Examination opinion 
Investigation indicates that the circumstances of the case are serious. She should 
be given security detention 
Wang En, Public Security 
Special Agent 
[Date] 


Approval opinion 
On the basis of the materials in the report, she is given a punishment of 10 days 
of security detention. 
Public Security Bureau 


[Chop] 
[Date] 
ITEM 68B 
Security Detention Warrant [derived from interview] 
Stub Kwangtung province 
Ho Hsiu-ch’iin, female, of City of Shan-t’ou Security Detention Warrant 


the 2nd team, agricultural | Because Ho Hsiu-ch’iin, female, 28 years old, of 
production brigade of the | the 2nd team, agricultural production brigade of 
suburban commune, is given | the suburban commune of the City of Shan-t’ou, 
10 days of security de- | beat someone up and the circumstances of the 
tention for violation of Arti- | case were serious, she is given 10 days of security 
cle 10(2) of the Security | detention in accordance with the provisions of 
Administration Punishment | Article 10(2) of the Security Administration 


Act. Punishment Act. 
Approved by Certified 
Li Chia-i Chief of the Public Security Bureau, City of Shan-t’ou 
Security Section [Date] 
ITEM 69 


For cases that illustrate some typical adjudication procedures, recall Items 55, 
57, 58 and 62B. This item reflects a more elaborate hearing because of the rela- 
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tively serious nature of the case and the participation of another government organi- 
zation. 


[Interview] 


In late 1958 a truck driven by a cadre of the county communications bureau 
was proceeding down a highway within the city limits of the county seat. At 
one point the highway was partially obstructed because a supply-marketing 
cooperative had allowed some agricultural equipment that was in its care to 
remain on the road. As the truck passed the obstructed area it struck a child, 
who died at the hospital shortly thereafter. 

Representatives of the public security bureau and the communications bureau 
investigated the scene and questioned the driver, the manager of the cooperative, 
the two cadres who were directly in charge of the agricultural equipment, and 
witnesses. After studying the materials thus gathered, the public security bureau 
convened an informal meeting of the parties involved and the witnesses. It 
was held at the bureau and, although a representative of the communications 
bureau participated, the deputy chief of the public security bureau’s security 
section presided. The representatives of the respective bureaus questioned the 
parties and witnesses about matters that had not been clear to them during 
their study of the investigation materials. All the parties and witnesses were 
given an opportunity to clarify previous statements, to present their views 
and to defend themselves. After the meeting the representatives of the bureaus 
studied the case further and arrived at a tentative decision, which was cleared 
with the chief of the public security bureau. 

Before announcing its decision, because those who were deemed to have 
violated the SAPA were state cadres, the public security bureau notified their 
employing units — the communications bureau and the commerce bureau — 
and the county Party organization department of the facts of the case and 
its impending action under the Act. It also recommended to them what it 
considered to be appropriate disciplinary sanctions apart from the administrative 
punishments to be meted out by it under the SAPA. After a few days the 
public security bureau was informed that the employing organs had decided 
to follow its recommendations and to give the truck driver a demotion of one 
grade and a large demerit for careless driving and, for their carelessness in 
allowing the road to be obstructed, to criticize the three cadres from the co- 
operative in a bulletin describing the case that would be circulated to all cadres 
in the area. 

The public security bureau then made public its decision, which was to 
require each of the four violators of the Act to pay in one month’s wages. The 
total, approximately 200 yuan, was sent by the public security bureau to the 
county civil affairs section, which contributed an equivalent sum and sent the 
entire amount to the family of the deceased child as “dependents’ supplementary 
aid money.” 


1. Does the SAPA provide for a fair hearing prior to imposition of sanctions? 
2. Do the interviews suggest that a fair hearing is accorded in practice? 
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3. What should be the elements of fairness in the context of SAPA adjudication? 

4. How and why might the answers of Chinese Communist, non-Communist Chi- 
nese, and Soviet lawyers differ from your own and from each other? Consider the 
following excerpt from the Lectures: 


“Also, when people’s courts apply criminal punishments to criminals, they 
conduct the proceedings publicly. On the basis of provisions of the Law of the 
People’s Republic of China for the Organization of People’s Courts, except 
in special circumstances, all hearings of cases in people’s courts are to be con- 
ducted publicly, and all judgments are to be pronounced publicly. Thus criminal 
punishments differ from administrative sanctions, disciplinary sanctions, and 
other such coercive measures in that the organs of and procedures for enforce- 
ment are different.” ® 


ITEM 70 
[SAPA (Oct. 22, 1957), pp. 251-252] 


Article 18. Procedures for the execution of security administration punish- 
ments: 

(4) If a person who has violated security administration does not accept 
the decision made by a public security subbureau or a public security station, 
he may file a petition for review within forty-eight hours; the organ that 
originally decided the case shall, within twenty-four hours, send the petition 
for review, together with the written decision, to the public security organ of 
the next higher level; within five days of its receipt of the petition for review the 
public security organ of the next higher level shall make the final decision. 
If the decision of the administrative village (town) people’s council is not 
accepted, the county public security bureau shall receive the petition for review. 

(5) If a person who has violated security administration does not accept 
the decision made by a city or county public security bureau, he may file a 
petition for review within forty-eight hours; within five days of its receipt of 
the petition for review the city or county public security bureau shall reinvestigate 
and make the final decision. 

(6) In remote mountainous districts, where communications are difficult, 
when the organ that originally decided the case or the organ that accepted the 
petition for review actually has no way to send the petition for review or to 
make the final decision in accordance with the times prescribed by Paragraphs 
4 and 5, it need not observe the prescribed time limitations, but it is required 
to make a notation in the written decision of the time by which the prescribed 
time was exceeded and the reason therefor. 

(7) Execution of the original decision shall be temporarily suspended 
from the time a person who violates security administration files his petition for 
review. If a person who has violated security administration has no fixed local 
residence, execution of the original decision can be temporarily suspended only 
after he finds a guarantor or pays a given amount of guarantee money. 


9. September 1957, p. 176. 
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ITEMS 71A-71B 


Recall Item 56, which relates one instance in which a petition for review was 
successful. The interviews that follow provide other accounts. It is important to 
note here that, while interviews reveal the actual availability of review procedures, 
at least at certain times and places, they emphasize that for a variety of practical 
considerations review is rarely sought. 


ITEM 71A 
[Interview] 


In the summer of 1960 Yang was a member of a production team of a rural 
commune in Kwangtung province. Despite the fact that he had not been well 
and had asked for time off from work so that he might receive medical treat- 
ment, Yang was ordered to go out to the fields by Liu, the leader of his pro- 
duction team. Yang refused to go. This led to a harsh argument, with a good 
deal of cursing, and Yang finally struck Liu on the jaw. The blow did not 
injure Liu, but since Liu was a cadre, this was clearly a serious matter. Liu 
reported it to the chief of the brigade’s security adjustment committee, who 
thought the matter serious enough to require an immediate report to commune 
headquarters. Since Liu had not suffered any injury the commune security 
chief said that there was no need to notify the public security bureau of the 
case. But he ordered Yang sent up to commune headquarters for questioning, 
and a militiaman escorted him there. When questioned by the commune security 
chief, Yang admitted the offense but argued that he had been provoked by 
the team leader who had unreasonably refused to allow him sick leave. The 
security chief replied that, no matter what the provocation, to refuse to abide 
by a work order and to strike a cadre were matters that could not go unpunished. 
The security chief conferred with the special agent of the public security bureau, 
and as a result of their consultation it was decided to give Yang five days of 
detention, with labor substituted for detention. Yang thus stayed at commune 
headquarters and labored nearby instead of being detained at the public security 
bureau. 

At the conclusion of his first day of labor, Yang left the commune and went 
to the public security bureau to seek review of his punishment. He was received 
by a secretary of the security section, who interviewed him about the case 
and then told him to return to the commune to continue his labor while the 
bureau sent someone to investigate. The next morning the bureau sent an 
officer down to the team to check on Yang’s story. He reported back that 
Yang had been ill and that the incident had occurred as Yang had described it. 
The case was then discussed by the section chief, the deputy section chief, and 
the three secretaries of the section. They agreed that Yang did not deserve 
detention, and the bureau’s special agent for the commune was notified by 
telephone that detention was too harsh for Yang and that he should be released 
and sent home after receiving criticism-education. When the special agent and 
the commune security chief talked to Yang, they told him that he had to apologize 
to the team leader. To make certain that the apology was made and that the 
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dispute was smoothed over, the chief of the brigade security adjustment com- 
mittee escorted Yang back to the team, listened to the apology, and then ad- 
monished both men about the importance of having no further incidents between 
them because of the bad effect such incidents had upon production and upon 
the public. At the conclusion of the lecture, both men agreed to forget the 
matter. 


ITEM 71B 


[Interview] 


Hu was a staff member of a production brigade in a rural commune. His job 
was to record the work points earned by brigade members each day. On one 
occasion in 1959 he and one of the members became embroiled in a heated 
dispute over the accuracy of Hu’s figures, and a fight broke out. Hu, who had 
been losing the fight, picked up a knife and slashed his opponent. Although 
blood flowed as a result, the wound was not serious. Hu was sentenced by the 
public security bureau to fifteen days of detention for violating Article 10(2) 
of the SAPA. He was also required to pay the medical expenses of his victim. 
Hu had a better than average education and asked a secretary of the security 
section of the bureau who came from the same administrative village as Hu 
what he could do about reducing the sentence. The secretary told him to write 
a letter to the bureau chief, which he did. After reviewing the case, the chief 
decided that Hu’s use of the knife had been an unpremeditated response to 
provocation and reduced the detention to seven days. 


1. If review of SAPA adjudication is available, what factors might account for 
the fact that it is seldom sought? 

2. Should the availability of review be deemed to cure any deficiencies that might 
exist in the fairness of initial adjudication procedures? What kind of review should 
be necessary? 

3. Can one who is subjected to sanctions under the SAPA obtain review by any 
other authority? Consider the following excerpts: 

a. Lo Jui-ch’ing states in his “Explanation”: 


“The decision[-making] procedure prescribed by the Act not only reflects 
the seriousness which the law should have but also safeguards the right of 
petition for review of the person receiving punishment. At the same time, 
because the facts of cases involving the violation of security administration gener- 
ally are relatively simple and easily clarified, they [the cases] can be quickly han- 
dled. If they are not handled for a long time, they may lose their educational 
significance. Therefore, the decision[-making] procedure strives for simplicity to 
facilitate execution [of the Act]. Apart from this, in cases decided by county 
or city public security bureaus, after the person receiving punishment presents 
a petition for review, it is prescribed that the county or city public security 
bureau review the case. This is because there is no actual need to send these 
cases of petition for review to the public security organs of the provinces or 
the special districts for review and also because the matter might well be delayed 
by going to and fro, Handling this kind of case belongs within the scope of 
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administrative powers, so we believe that it is also unnecessary to turn the 
petition for review over to the procuracy for it to handle. Naturally, if public 
security personnel commit unlawful acts in violation of the Act or misuse their 
powers, procuratorial organs should conduct supervision in accordance with 
law." 


b. Article 81 of the Constitution provides in part: 


“The Supreme People’s Procuracy of the People’s Republic of China shall 
exercise procuratorial authority over the various departments belonging to the 
State Council, local state organs of the various levels, personnel of state organs, 
and citizens to see whether they observe the law. Local people’s procuracies of 
the various levels and special people’s procuracies shall exercise procuratorial 
authority to the extent prescribed by law.” 11 


E. SAPA: “THE GENERAL PART” 


ITEMS 72A-72B 
ITEM 72A 
[SAPA (Oct. 22, 1957), p. 252] 


Article 19. Persons who commit acts that violate security administration 
shall be exempt from punishment if after three months they have not been 
pursued [for responsibility]. 

The period specified in the previous paragraph shall be calculated from the 
day on which the acts that violate security administration occur. If acts that 
violate security administration are of a successive or continuing nature, calcula- 
tion shall begin with the day on which the acts terminate. 

Security administration punishment shall not be executed if, after three months 
from the day of decision, it has not yet been executed. 

Article 20. Persons who commit acts that violate security administration 
shall be punished lightly or shall be exempted from punishment in any one of 
the following situations: 

(1) Actual lack of understanding of the rules of security administration; 
(2) Coercion by another; 
(3) Spontaneous confession or sincere admission of error. 


ITEM 72B 


[Interview] 


In patrolling his beat one night, a city policeman apprehended four men who 
had just illegally broken into a state warehouse. He took them directly to the 
public security bureau. There the secretary of the security section who was on 
duty questioned them after talking with the policeman and with warehouse 
employees who had also come upon the scene. After getting the facts straight, 


10. P. 260. 
11. Pp. 26-27. 


228 MATERIALS 


the secretary went to the bureau dormitory, woke up the section chief, and 
discussed the case with him. Because none of the men had previous records, 
it was decided that criminal punishment would not be appropriate. But since 
breaking into a state warehouse was a serious violation of the SAPA, they 
determined that detention was justified for those who voluntarily participated 
in the offense. The ringleader received a fifteen-day sentence and two others 
were given ten days each. The fourth member of the group, however, merely 
received a warning, since questioning of the group had made it clear that he 
had been afraid of being caught, had been unwilling to join in their plan, and 
had only yielded after considerable moral pressure by the others. This was 
deemed to constitute coercion as defined in Article 20(2) of the Act. 


Did the fourth member of the group violate the Act? Should coercion serve as 
an exculpating or a mitigating circumstance? Should “moral pressure” constitute 
“coercion”? How and why might the answers of Chinese differ from our own? 


ITEMS 73A-73C 
ITEM 73A 
[SAPA (Oct. 22, 1957), p. 252] 


Article 21. Persons who commit acts that violate security administration 
shall be punished severely or shall be given punishment of increased severity 
in any one of the following situations: 

(1) The consequences are relatively serious; 

(2) Repeated punishment fails to change the violator; 

(3) The violator shifts the blame to another person; 

(4) The violator refuses to respond to a summons for interrogation or 
evades punishment. 


ITEM 73B 


[Interview] 


One night in late 1959 Ch’en, a worker who lived adjacent to a state food 
store in a small city, sneaked into the store and stole some cooking oil, salt, 
and tobacco to meet the needs of his family. This would ordinarily have been 
treated as a petty offense, since the amounts involved were modest, the offense 
had no political implications, Ch’en’s class status was good, and he had had 
no previous difficulties with the law. But Ch’en had failed properly to close the 
spigot to the barrel in which the oil was kept, and after he left the premises 
the storeroom became inundated with cooking oil. This not only ruined a 
large quantity of oil but also a great deal of tobacco and salt. Therefore, instead 
of merely receiving the customary warning and having to return the stolen 
goods or pay a small fine, Ch’en was given twenty days of detention by the 
public security bureau on the ground that his violation of the SAPA had had 
rather serious consequences. 
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ITEM 73C 
[Interview] 


In late 1959 Chou, a staff member of a production brigade in a rural commune, 
embezzled a batch of grain ration coupons that were in his charge. He sold 
some, used the money thus obtained to buy large amounts of grain with other 
coupons, and retained still others. He informed the county public security 
bureau that the ration coupons had been stolen from his custody. After a 
brief investigation, cadres from the bureau came to suspect Lo, who had 
previously been punished for such thefts under the SAPA and whose family 
seemed economically better off than most. But there was no evidence linking 
Lo to this incident. 

In these circumstances the bureau’s security section decided that it was 
necessary to detain Lo informally for a few days of “surprise-attack interroga- 
tion.” Lo was taken to the bureau and subjected to lengthy questioning by 
two cadres. In rotation one of them questioned Lo while the other listened 
for contradictions, discrepancies, and loopholes in Lo’s answers. Lo confessed 
to an offense of which the bureau had been previously unaware, theft of some 
agricultural crops, and for that offense he was held by the bureau to have 
violated Article 11(1) of the SAPA. Since the consequence of that offense 
was rather serious and he already had a record of similar offenses, he was 
given fifteen days of detention [see Article 21(1), (2), Item 73A] instead of 
the maximum ten days of detention prescribed by Article 11. He steadfastly 
denied theft of the ration coupons and was absolved of responsibility for it. 

This left the theft of the ration coupons still unsolved. The bureau began to 
suspect Chou, because he had had the coupons in his charge. Two investigators 
checked with his neighbors and heard that Chou’s family had a lot of grain on 
hand and some extra pigs. On the basis of this information and Chou’s position, 
the security section issued a search warant authorizing the search of his house. 
The search revealed a great deal of grain and many extra ration tickets. When 
unable to explain this situation, Chou broke down and confessed. 

The bureau notified the commune of the facts of the case and its intended 
decision. Chou was suspended from his position pending disposition of the 
case by the bureau. Since he was a member of the Communist Youth League, 
the bureau also informed the CYL of its plans. The next day the CYL, after 
having had a private interview with Chou, sent the bureau a copy of its certificate 
expelling him from its ranks. In the interim a public security cadre had dis- 
cussed the case with the secretary of the Party branch of Chou’s production 
brigade, who agreed with the public security’s recommendation to remove Chou 
from his position as a brigade cadre and send him down to labor in a production 
team. Chou’s dismissal was then announced at a meeting of all brigade cadres. 
The following evening, at a mecting of all brigade members, the first item on 
the agenda was a speech by the chairman of the brigade security defense com- 
mittee, who was also the deputy secretary of the Party branch. He related the 


230 MATERIALS 


facts of the case and announced that Chou had been removed from his staff 
position and that the public security bureau had deemed it necessary to give 
him fifteen days of detention in view of the fact that Chou had attempted to 
attribute his violation to another [see Article 21(3), Item 73A]. After this 
announcement two militiamen took Chou off to the bureau’s detention house. 
Upon his release he became an ordinary peasant laborer. 


The detention meted out in Item 73B was ten days beyond the maximum pre- 
scribed in Article 11 and that in Item 73C was five days beyond the prescribed 
maximum. Does the Act place any limit on the extent to which punishment may be 
increased under Article 21? Recall Article 3(3), Item 51. 


ITEMS 74A-74B 
ITEM 74A 
[SAPA (Oct. 22, 1957), pp. 252-253] 


Article 22. Where one person commits two or more kinds of acts that violate 
security administration, the punishments shall be determined separately but shall 
be combined in one decision. However, the combined [period of] detention may 
not exceed fifteen days, and the combined fine may not exceed thirty yuan. 
When detention and a fine are imposed at the same time, they shall be executed 
at the same time. 

When two or more kinds of results arise from one act, punishment shall be 
[determined] on the basis of the most serious kind of result. 

When a person successively commits the same kind of act that violates security 
administration, he shall be punished severely or shall be given punishment of 
increased severity. 

Article 23, When two or more persons jointly commit acts that violate security 
administration, they shall be punished separately. 

One who incites or coerces another to violate security administration shall be 
given the punishment prescribed for the acts incited or coerced. 


ITEM 74B 
[Interview] 


Ho, who had been a malcontent ever since his small business had been 
subjected to “socialist reform,” was a staff member of a supply-marketing co- 
operative. He was in the habit of venting his spleen on a particular truck driver 
who frequently came to the cooperative. One day in 1960, after an unpleasant 
scene with the driver, he gave candy to some eight-year-old children and 
persuaded them to let the gas out of the gas tank of the driver’s truck. The 
driver reported the incident and his suspicions to the public security bureau. 
Its investigators questioned the children, who told them about Ho’s incitement. 
After Ho was questioned and admitted responsibility, he was taken to the 
security section of the bureau, where he was criticized and given a twenty-yuan 
fine for violation of the SAPA. The children were given a lecture on keeping 
out of mischief. 
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ITEMS 75A-75B 
Recall Item 53. 


ITEM 75A 
[SAPA (Oct. 22, 1957), p. 253] 


Article 24. When acts that violate security administration by an organ, 
organization, school, enterprise, or cooperative actually arise from orders of 
that unit’s responsible executive administrator, the responsible executive ad- 
ministrator shall be punished. 


ITEM 75B 


[Interview] 


Leng was the principal of a primary school in a small city. He wanted the 
school to have an attractive rock garden, so one day in 1960 he told the school 
children to go out to search for slabs of stone and rocks and to bring back all 
that they could. He said nothing about the nearby highway that was in a run- 
down condition, and some enterprising children carried away a good many frag- 
ments of the highway without Leng’s knowledge. When this was discovered, the 
public security bureau gave those children a lecture on the importance of 
not violating the SAPA and on the effect their conduct might have had on 
safety. Because the principal had instructed the children to gather such materials 
and because he had failed to caution them against resort to the highway, which 
was an obvious source, he was deemed to have caused the damage in violation 
of Article 8(1) of the Act and was given a formal warning. 


ITEMS 76A—76B 


ITEM 76A 
PSAPA (Get. 22, 1957), p. 253] 


Article 25. No punishment shall be given to one who violates security ad- 
ministration due to an irresistible cause. 


ITEM 76B 


[Interview] 


During the iron and steel (“backyard furnace”) movement of 1958, many 
temporary roads were built in China to help meet transportation needs. One day 
in 1959 in Fukien province a truck belonging to a transportation company of 
a county communications bureau suddenly swerved off one such road and 
turned over. The transportation company asked the county public security 
bureau to investigate the driver’s responsibility. Investigation revealed that the 
road had been built hastily and badly and had suddenly collapsed under pressure 
of the truck, causing the truck to turn off the road despite the driver’s best efforts 
to master the situation. The bureau concluded that the driver had not been 
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at fault and that the action had occurred as the result of an irresistible cause, 
and it gave the company a certificate to this effect. 


1. The bureau took no action against the driver in this item. Should it have ad- 
judged him to have violated the Act but not imposed punishment? 

2. Does any provision of the SAPA purport to punish negligent conduct? 

3. Does any provision make negligence a mitigating circumstance? 

4. What inference can be drawn from Article 25 concerning the punishability of 
negligent conduct? Recall Item 63B. 


ITEMS 77A-77B 


ITEM 77A 
[SAPA (Oct. 22, 1957), p. 253] 


Article 26. No punishment shall be given for acts that violate security ad- 
ministration by persons who have not reached the age of thirteen; acts that 
violate security administration by persons who have reached the age of thirteen 
but who have not reached the age of eighteen shall be punished lightly. How- 
ever, the heads of their families or their guardians shall be ordered to discipline 
them more strictly. If this kind of act arises from overindulgence by the head 
of the family or guardian, the head of the family or guardian shall be punished, 
but punishment shall be limited to a warning or a fine. 


ITEM 77B 


[Interview] 


An eleven-year-old boy and his father were returning home from a barber 
shop in the suburbs of a city in Fukien province in 1958. A truck was coming 
down the road. While his father watched, the boy picked up a rock, waited for 
the truck to get within range and threw the rock at it. The rock smashed a 
window in the truck and grazed, but did not hurt, the driver. The driver 
stopped the truck and began to shout at the boy and his father, and a crowd 
gathered. The crowd finally prevailed upon father and son to accompany the 
driver to the nearest public security station in the city. The secretary on duty 
at the public security station sent them to the public security bureau. There 
the boy was only given criticism-education, but by virtue of Article 26 of the 
SAPA his father was fined twenty yuan for a violation of Article 8(2) of the Act. 


1. Article 8 provides for a maximum fine of fourteen yuan. Could a twenty-yuan 
fine be justified? 

2. If investigation by the police had revealed that the father had not been present 
at the time his son threw the rock but that the father had “spoiled” the boy through 
excessive lenience, would this have been “overindulgence” within the meaning of 
Article 26? 

3. Why do you suppose the Act precludes giving detention to overindulgent 
parents? 
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ITEMS 78A-78C 


ITEM 78A 
[SAPA (Oct. 22, 1957), p. 253] 


Article 27. No punishment shall be given to a mentally ill person who violates 
security administration at a time when he is unable to understand the nature of or 
to control his own acts; the head of his family or his guardian shall be ordered 
to watch over him more strictly and to give him medical care. If the family 
head or guardian actually has the ability to watch over him but does not and he 
causes a violation of security administration, the family head or guardian shall 
be punished, but punishment shall be limited to a warning or a fine. 


ITEM 78B 


[Interview] 


Yen lived with his parents and siblings in a commune in the suburbs of a 
county seat in Fukien province. Until 1959 he had had no history of involvement 
with the law. At that time, when he was twenty-six, he fell ill as a result of over- 
work during the “backyard furnace” movement, and during this illness he also 
developed symptoms of mental illness. He often refused to eat, would laugh 
without reason, and frequently hit children. On one occasion he severely beat 
a neighbor’s child, but his family managed to smooth the incident over. His 
parents did not report his unusual conduct to the chairman of the security 
defense committee of their production brigade or to the secretary of the Party 
branch, nor did they themselves take measures to help him. 

One day Yen set fire to the house of the deputy leader of their production 
team. When a child saw him do this and told him to stop, Yen hit him. Other 
people who came on the scene after the fire had started saw Yen laughing 
nearby. The fire destroyed the house and caused 700-yuan damage. The chair- 
man of the SDC reported the fire to the county public security bureau, which 
sent out two investigators. They interviewed the child, the other witnesses, and 
Yen, who merely laughed and acted odd. They sent Yen back to the PSB 
in the company of two militiamen. The PSB then telephoned the county hospital 
to notify them to expect Yen, who was escorted there. While he underwent 
several mental examinations in the hospital, the PSB investigators continued to 
inquire into his history, since they suspected that he might be feigning mental 
illness in order to escape punishment. They learned of his physical illness, his 
subsequent strange and violent actions, and the failure of his parents to control 
him or to report their inability to do so. They informed the hospital of this 
background data. 

On the basis of the doctors’ examinations of Yen and his history, the hospital 
sent the bureau a certificate which stated that he was suffering from mental 
illness. From this the bureau inferred that he had been unable to understand 
the nature of or to control his conduct at the time of the fire and that he should 
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receive mental treatment rather than administrative or criminal punishment. 
Since Yen’s illness was serious and he constituted a danger to the community, 
the PSB applied to the provincial public security department for authority to 
send him to the provincial hospital for the mentally ill rather than have him 
remain at the county general hospital. This authority was granted, and he was 
still in the mental hospital as of 1961. 

Although Yen was thus exempted from punishment, the PSB found that, by 
virtue of Article 27 of the SAPA, his parents had violated the Act, because 
they had failed to report his mental illness and violent conduct. This had 
given him the opportunity to remain at large and to violate the Act by burning 
down the house of the team’s deputy leader. The parents were required to 
pay a 100-yuan compensatory fine, which was turned over to the deputy leader. 
Since the fine did not make the victim whole but rather reflected the financial 
situation of Yen’s family, the PSB recommended to the county civil affairs section 
that it assist the victim. It gave him 200 yuan and this total of 300 yuan was 
used to buy the materials necessary for building a similar house. The secretary 
of the Party branch of the production brigade then authorized a group from the 
victim’s production team to build the house free of charge, which they did in 
a short time. 


ITEM 78C 
[Interview] 


Li was a young schoolteacher who was unhappily married to the principal 
of her primary school. Knowing that a divorce would be very difficult to obtain 
without a substantial reason, she thought that one might be granted if her 
husband were found to be a counterrevolutionary. Therefore, in late 1957 she 
reported him as such to the city public security bureau, and then applied for 
a divorce. The bureau’s investigation confirmed what was already known to 
it—-that the husband had served in a minor government post under the 
Nationalists and therefore had a “history” —but it failed to uncover any 
evidence of what was deemed to constitute counterrevolutionary activity. Thus 
no action was taken. Yet Li kept making daily visits to the bureau to make new 
accusations, and after a few weeks developed an affection for one of the staff 
members of the bureau’s public reception office. When it became clear that 
the bureau was unimpressed by her accusations, Li began to make similar ones 
in school and caused repeated scenes there. 

The city education bureau was prepared to expel her from her teaching 
position, but the PSB counseled patience and subjected Li to numerous sessions 
of criticism-education. But she became more difficult than ever when the local 
people’s court, having learned from the PSB that the latter did not regard Li’s 
husband as a counterrevolutionary, refused to grant her a divorce. When Li 
began to make anti-Communist statements and to beat on the doors of the PSB, 
the PSB decided that stronger measures were needed. It detained Li and called 
in a doctor from the local hospital to give her a mental examination. He reported 
that Li was not suffering from mental illness or abnormality but was extremely 
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provoked and spiteful. On this basis the PSB decided that she should not be 
hospitalized for treatment but should be punished. It notified the education 
bureau to go ahead with Li’s expulsion and that it would give her seven days 
of detention for violation of Article 5(3) of the SAPA. 

Following her release from detention, Li continued in the same vein. She 
was twice more found to have violated the Act, being detained each time, 
the last for twenty days. On each occasion medical experts reported that she 
was not mentally ill. When short-term detention seemed ineffective, the PSB 
placed Li, along with a group of other urban misfits, on a farm in a mountainous 
area of the county. But in a few days she returned to the PSB to continue her 
protests. At that point the PSB simply detained her indefinitely without resorting 
to any legal procedures whatever. 

After three months of labor, study, and daily lectures by public security cadres, 
Li seemed to have improved considerably. When the prospect of release was dis- 
cussed with her, she asked to be given a factory job in the city rather than 
work in the countryside, and the PSB agreed to this. Once at the factory, working 
and living apart from her husband, she behaved reasonably except for con- 
tinuing to send letters to the PSB receptionist of whom she was fond. The 
PSB put an end to this by transferring him to another city, and Li ceased to be 
a problem. 


1. Who determines whether an offender is mentally responsible for violation of 
the SAPA? 

2. What weight appears to be attached to the views of medical authorities? 

3. Does the Act authorize confining irresponsible offenders in hospitals? For how 
long? 

4. If a friend violated the SAPA and was confined to a hospital on the ground 
that he was not responsible for his unlawful conduct, what procedure might be in- 
voked to obtain review of that decision? 


ITEMS 79A-79D 
ITEM 79A 
[SAPA. (Oct 22, 1957), p. 253] 


Article 28. One who violates security administration while in a state of 
intoxication shall be punished after his state of intoxication has passed. 

When, during the state of intoxication, there is danger to the person of the 
one who is intoxicated or a threat to the safety of the surroundings, the in- 
toxicated person shall be restrained until he recovers sobriety. 


ITEM 79B 
[Interview] 


Kung was a labor model of his production brigade. One evening in 1959 
he and other models were invited to a banquet at the county seat. As a special 
treat they were served wine. Kung, who was unaccustomed to wine, drank 
too much. On his way home that night he stopped in a field to rest and smoke 
a cigarette. The next thing he remembered was being awakened by a fire. It 
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had been caused by his cigarette after he had fallen asleep. The fire destroyed 
a large area of grazing land. Yet, because of his labor exploits and his previously 
unblemished record, the county public security bureau gave him no sanction 
whatsoever. 


ITEM 79C 


[Interview] 


Ts’ai was a farmer who had too much to drink one evening. En route home, 
as he was walking in the middle of a small bridge, a truck sounded its horn 
to warn him to step to the side so that it could cross the bridge. Ts’ai merely 
laughed and refused to get out of the way. At the last moment the truck swerved 
to avoid hitting him, went out of control, and plunged over the side of the 
bridge into a shallow stream. The driver was not seriously hurt, nor was the 
truck badly damaged. Ts’ai was detained by the militiaman who was on guard 
at the bridge and was taken to the county public security bureau. After a few 
hours he sobered up and appreciated what had happened. Because he had 
been drunk, the security section decided not to recommend that he be prosecuted 
for a crime, as it otherwise would have, but to give him five days of detention 
and to make him pay compensation for obstructing bridge traffic in violation 
of Article 13(6) of the SAPA. 


ITEM 79D 


[Interview] 


One evening in early 1958 Kuo got drunk. On his way home he opened the 
door of the house of a neighbor whom he did not know and embraced the 
lady of the house. She screamed for help, and other neighbors immediately 
came on the scene and seized Kuo. Thinking that this might have been an 
attempted rape, these citizens took him to the nearby office of the residents’ 
committee and notified the chairman of the security defense committee and 
the local patrolman, who soon appeared. After a few questions, it became 
apparent that Kuo was either intoxicated or was pretending to be. The policeman 
took Kuo to the public security station, and a doctor was summoned to examine 
him there. The doctor talked to Kuo, gave him a physical examination, and 
took a urine sample. He concluded that Kuo had been highly intoxicated. After 
a few hours in a cell in the public security station Kuo sobered up and sheepishly 
admitted to the station chief the facts that had been related by the neighbors 
and the victim. 

The station chief then called the public security bureau’s security section 
to ask for approval of his proposed disposition of the case. After the secretary 
who was on duty gave this approval, the station chief told Kuo that he had 
violated Article 10(1) of the SAPA and would have to pay a seven-yuan 
fine and make an apology to his victim. He ordered Kuo to appear at the 
bureau the next day to pay the fine and to pick up a copy of the bureau’s 
decision in the case. 
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1. Does drunkenness constitute a violation of the SAPA? 
2. Does the Act make drunkenness a mitigating circumstance? 
Recall Article 20, Item 72A. 


F. APPLICABILITY OF THE SAPA TO OTHER PETTY OFFENSES 


ITEM 80 
[SAPA (Oct. 22, 1957), p. 254] 


Article 32. Apart from Articles 5-15, all provisions of this Act shall be 
applicable to other rules of security administration that prescribe security 
administration punishments except, however, where laws and decrees have 
[made] separate provisions. 


ITEM 81 
[RULES OF THE PRC FOR REGULATION OF EXPLOSIVE ARTICLES (ap- 


proved at the 63d plenary meeting of the State Council, Nov. 29, 1957; issued by 
the Ministry of Public Security, Dec. 9, 1957), FKHP, 6:270] 


Article 10. A person who violates these Rules, if the circumstances of the 
case are minor, shall be given security administration punishment by public 
security organs in accordance with law. If the circumstances of the case are 
serious and if the violation constitutes a crime, the violator shall be pursued 
for criminal responsibility by judicial organs in accordance with law. 


ITEM 82 
[FIRE PREVENTION SUPERVISION ACT OF THE PRC (approved at the 86th 


meeting of the Standing Committee of the NPC, Nov. 29, 1957; promulgated by 
the State Council, Nov. 30, 1957), FKAP, 6:263] 


Article 11. A person whose violation of fire prevention rules, measures, or 
technical standards creates loss through fire disaster or a person who, although 
he does not create loss through fire disaster, refuses to execute fire prevention 
measures that fire prevention supervisory organs have notified him to adopt, 
shall, if the circumstances of the case are minor, be given security administration 
punishment by public security organs. If the violation constitutes a crime, the 
violator shall be pursued for criminal responsibility by judicial organs in 
accordance with law. 


Chapter IV Rehabilitation through Labor 


A. Antecedents 


B. Rehabilitation through Labor 
1. Authorizing Legislation 
2. Nature of the Sanction 
3. Persons Eligible for the Sanction and Procedures for Imposing It 
4. Release 
5. Evaluation and Interpretation 


Some of the masses have described the transformation of elements who have 


been sehabilitatedethroughslaborwand the forceful reform which the people’s 


government has given them as follows: 


“Having dug up the decaying roots, we find a 
different person; 
A bad person becomes a good person, and stone turns 
into gold; 
Both hands are still as of old, but their function is 
very different; 
The old society forced people into becoming ghosts, the 


Chang Chien, “The System of 
Rehabilitation Through Labor 
in Our Country” (1959)+ 


The Chinese leaders, distorting Leninism, see the dictatorship of the prole- 
tariat primarily and even exclusively as an instrument of violence, keeping 
silent about the chief and most essential thing, the fact that it is a democracy 
for the working people, a socialist democracy. In the numerous Chinese articles 
and official documents there is not even a mention of democracy. 

The practice of state construction that has taken shape in China conforms 
to this interpretation of the essence of the dictatorship of the proletariat. The 
broadly advertised campaign of struggle against so-called “right-wing elements 


and right-wing opportunists,” accompanied by mass repressions, can serve as 
an example of this. ; ; 
t 


. On 
the basis of this resolution, labor re-education [rehabilitation through labor] 
was imposed on people, for example, “who refused transfer to other work,” 





1. CFYC, 6:44 (1959). 


REHABILITATION THROUGH LABOR 239 


“who constantly interfered in the work of others without reason,” and so on. 
i What is 


and freedoms 









this if not a 
of citizens! 
Theory Is Guide to 
Dictatorship of the 
1964)? 


“Revolutiona 
Action: On t 
Proletariat,’ 


and sanctioning or to 
SAPA punishment, as the case related in Item 78C illustrates. 







as to warrant 
sanctions more severe than those described in Chapters II and II. The PRC has 
sought to deal with some of these situations through imposition of criminal sanctions. 
In other cases it has applied “noncriminal” sanctions that nevertheless constitute sub- 
stantial deprivations. 





In reading the following materials, one should ask: 

1. What is rehabilitation through labor? How does it differ from criminal punish- 
ment? 

2. For what kinds of conduct is rehabilitation through labor imposed? How does 
such conduct differ from that for which criminal punishment is imposed? 

3. By what procedure is rehabilitation through labor imposed? How does it dif- 
fer from criminal procedure? 

4. What procedures and what standards are applied to determine when an indi- 
vidual’s rehabilitation through labor should terminate? 

5. Why is rehabilitation through labor useful to the PRC? 


A. ANTECEDENTS 


Rehabilitation through labor grew out of a variety of experiments that took place — 
inethe,years,immediately»preceding»its:formal,enactment. Beginning with the early 
oO were suspected of serious political 
rhaps even harboring counterrevolutionary sentiments were sent 
” in which they were involuntarily confined while undergoing 
examination and indoctrination. In some places, by 1956 the name of such schools 
had been changed to “rehabilitation through labor,” reflecting the greater relative 
emphasis that had come to be placed upon physical labor in their “curriculum.” 

During its earliest years the PRC also resorted to similar measures to meet the 


thievesy»blackemarketeersysopium addicts, vagrants, and other socialyparasites» Items 


83-85 suggest various aspects of these early measures as background for our con- 
sideration of the present sanction. 







deviations and 


se 


2. May 17, 1964; translated in CDSP, 16.21:5 (June 19, 1964). Translation from the 
Current Digest of the Soviet Press, published weekly at Columbia University by the 
Joint Committee on Slavic Studies, appointed by the American Council of Learned Societies 
and the Social Science Research Council. Copyright 1964, vol. XVI, no. 21, the Joint 
Committee on Slavic Studies. Reprinted by permissicn. 
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ITEM 83 
[Mu Fu-sheng, The Wilting of the Hundred Flowers (@4963¥ pp. 178-180] 


In China one outlet and symptom of the surplus population was the great 
They were those whom circumstances 

more than moral depravity drove to a mode of income involving only minor 
danger. They were impossible to eradicate: when a few were arrested their 
activities subsided but soon after the convicted finished their short prison terms 
pickpockets throve again. PhesGommunists»wanted=tomwipesthem»outein.one 
city in south China. First a few pickpockets were arrested and taken to the 
police station. There they put down their names, ages, addresses, and other 
particulars and were given a lecture on correct behaviour in a socialist society, 
the meaning of labour, the importance of public order, and so on, at the end 
of which they were asked whether they understood and repented. They all 
said they repented*and each was then given a slip with his name on it which said 
that the holder was a pickpocket but had repented under the magnanimous 
treatment of the people. With these slips the thieves continued their activity 
and policemen pretended they were innocent when they were caught and showed 
the “repentance slips.” Picking pockets became a safe and profitable activity; 
smeanwhilesthesregister in the*police,stationsgrew. When the cadre[s] thought the 
files were more or less complete they took the second step. The most daring 
pickpockets, who were likely to be the leaders, were caught in cases which 
were almost robbery. They all “repented” and co-operated with the police and 
from them the cadre[s] gathered all the information they wanted about the 
types, methods, recruits, zoning, amount and histories of the pocketpicking 


population of the city. Thénethesthird»step»came sone day these “leaders»were 
anene em rear aar atl sent 
“repentance slips,” that is, registered pickpockets, were admitted. There were 


the usual speeches by the Party members, confessions, applause and more 
speeches, but towards the end an official came to the microphone to announce 
that the Government, for the benefit of pickpockets, had organised a training 
course for them and that he was sure they all wanted to join it. Some veterans 
knew that that meant prison, but noticed only then that the place was surrounded 
by armed police. When they marched out under guard and passed a river 
bank some jumped into the water trying to escape, but police opened fire and 
they had to surrender and swim back. 












ing to Sunday school and their 
picture appeared the following day in the 





In prison they were divided into 
small groups with a leader for each to report on their progress in indoctrination 
and a few veteran pickpockets who co-operated with the police to supervise 
them all. Like everyone else in China they had pamphlets read to them, 
elementary lessons in socialism, songs, speeches, criticisms, confessions, biogra- 
phies, self-criticisms, discussions and interrogation — the whole Communist 
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treatment. After a few weeks the training was pronounced complete and an 


, but if they offended again 
the punishment would be severe. Then they were sent home. By now the police 
knew everything about every pickpocket and the criminals knew each other 


better than they ever did before. After*awhiley*somesof»them, started nefarious, 
activites efiin and these va an ; i 


Jabour"eamps” and never heard of anymore. Without help from the police the 
news spread speedily among the pickpockets and pickpocketing henceforth 


stopped. 
ITEM 84 


The following excerpt is from an unpublished account by one of a group of 
Western lawyers who visited China in April 1956. 


[L. C. B. Gower, “Looking at Chinese Justice: A Diary of Three Weeks Behind the 
Iron Curtain” (unpublished manuscript, n.d.), pp. 118-121] 


In the morning . . . [my companions] and I set off with an interpreter to see 
the Loafers"\Camp."We had been interested in it because it, and the Prostitutes’ 


We were received by two officials who were described to us as the joint Directors. 
Why there should be two bosses of equal authority was not clear to me — it 
seemed a strange set-up. These two took it in turns to explain the place to us 
and to answer our questions. 


“loafers,” that is to say, thieves, pickpockets, pimps and idlers — anyone who 


had no work except some anti-social activity. § 









ecause this orovided them with food and lodging, 
and because they realised that in their present state there was no future for 
them in the New China. 
(Since they presumably realised that, it was hardly surprising that most came 






magni Camp was set up in 1951, 4,047 had been taken in and 2,600 
discharged. Of the 1,447 remaining, 750 had reached a condition justifying 
discharge but remained because they had not yet been placed in jobs. I asked 
if these 750 had been there more than 3 years and was told that some of them 
had. But all the 750 were paid wages varying from 18-70 yuan a month 
according to their skill. And if they had families in [nearby] Shanghai they 
could go home to sleep. Those who were still being reformed were paid 
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no wages but were given rewards in money or kind. We were told that 
it was planned to do away with the reward system, which smacked too much 
of a prison, and to pay some sort of wage. 


‘meritmarks. We tried to get a clear answer about what happened if none of 
these penalties sufficed. Apparently they nearly always did, but there were 
a few renegades. We asked about escapes. There had been some (in 1951-53, 
from 8 to 10 per annum, in 1954-3, and none since) but generally the family 
or neighbours “persuaded” the truants to return. On their return they were 
not punished but “educated even more patiently”. 

i . Were there many institutions of this type? 
In Shanghai there had been four, two of this type and two which had merely 
engaged in ideological re-education without productive work: the latter two 
had now been closed. They couldn’t tell us much about other cities, but there 
certainly were other camps elsewhere. 

At this point . . . [a companion] raised the vital point about how someone 
brought in could effectively dispute that he was a loafer. “Suppose”, he said, 
“Tm an artist (or musician); the neighbours are jealous of me and report me. 
What could I do?” The Director admitted very frankly that there had been 
cases in 1951 where people were brought in mistakenly. There had been no 
cases since because very careful enquiries were made. 








“Certainly.” 
“But how? How does he g 
He was let out on leave d 

an Official of the Camp who 

Office which helped people to 
However, in the end 

the matter had been taken to court. 


to a court while he is shut up?” 

ing the latter part of his detention. And there was 
as a representative of the People’s Reception 
ing their cases to Court. 
where 





nd there had 
been no complaints. Here one of our hosts who had accompanied us, intervened 
to point out that before Liberation Shanghai had been a den of vice and that 
this very building was a thieves’ kitchen which no decent citizen would dare 
approach. There had been a general appeal to the Government to clean up 
the City and one of the methods employed was to convert the thieves’ kitchen 
into a reformatory and place of work. We assured them that we fully appreciated 
the problem and that no one could help but be impressed by the way in which 
vice had been suppressed. But we, as lawyers, were concerned with the civil 
liberties aspect and were trying, by our questions, to see exactly what the position 
of the individual was. 

However, time was pressing so we asked if we could have a rapid glance 
round the Institution. Most of the inmates are sent out to work on building 
sites, but some are employed in the factory on carpentry (making medicine 
chests and the like) and the repair of simple machinery. It was these that we 
saw and talked to. There could be no complaint about their working conditions, 
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but the sleeping quarters were appallingly over-crowded — worse than in the 
prisons we had seen — and the Directors frankly acknowledged it. 

We questioned a man in the carpentry shop. Of course, we had to do so 
through an interpreter but, unlike our experience in the prisons and Work 
[reform through labor] Camps, the officials did not attempt to overhear the 
conversation. He had been an inmate for just over 3 years, was now 21, 
and, since the expiration of the 3 years had earned 35 yuan a month. During 
the latter part of the 3 year term he had been let out on leave once every 
fortnight. He had formerly been a wanderer. Someone sent him in to the Camp 
and he was willing to stay. He had now become a skilled carpenter. 

We started to question another man but found that he too was one of those 
whose term had expired and we wanted to question a genuine “detainee”. After 
some difficulty, one was found 

. He had been detained 
for 2 years and 10 months, and was expecting to be let out at the end of the 
month. He was 27 years old and had been a thief. He had received rewards 
nearly every month of about 7 yuan in cash and learned the trade of lathe- 
turner. He said that there was a regular medical examination once every 3 
months. 

It need hardly be said that this institution had somewhat disturbed us. Here, 
admittedly, people, who were not necessarily criminals and who certainly had 
not been convicted by any court, were compulsorily detained and made to 


work virtually without pay. ‘Towthisvextenty:heresweshad=“forcedelabour sina» 
naked and unashamed form. On the other hand, the authorities clearly were 


faced with an appalling problem of dealing with the riff-raff of a City like 
converting the dregs of society into decent and productive citizens. Nor is it 
altogether fair to complain about the absence of a “trial”. The whole point 
is that the vagabonds and prostitutes are not being punished for any particular 
crime. The worst feature, I suppose, is the apparent inadequacy of the remedies 
available to an individual who is wrongly accused of being an idler, a pickpocket 
or a prostitute. An administrative body acts both as investigator and as judge of 
a charge preferred by some unknown informer. If there is any laxity or corruption 
within that body, the risks are great. 








A man, woman, or child 
could now wander unmolested through the streets of Shanghai at any hour of 
the day or night. And neither there, nor in any of the other cities, did I see any 
sign of prostitution. From the viewpoint of sexual morality, Shanghai must 
now be the cleanest seaport in the world — and perhaps the dullest. This is 
another illustration of the age-old problem of whether the ends can justify the 
means. If, as we were assured, these Camps are merely temporary expedients 
to deal with a declining problem, I personally wouldn’t take much exception 
to them. But although the number of admissions is pretty clearly on the decline, 
it is disturbing that inmates are not always released when their 3-year term 
is up. This may be unavoidable while there is still substantial unemployment. 
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But to express any real opinion on this vexed “forced labour” question one 
wants to find out how many people are involved. It’s these statistics which 
no one will give us. Well, we’ll go on asking. 


ITEM 85 
@heGoubts which the Western lawyer, Mr. Gower, felt about the “loafers’ camp” 


were also shared by Chinese in 1956. This item exemplifies the fruit of their then’ 


And compare Item 


85’s frank admission that mistakes were being made with the answers given to 
Mr. Gower in Item 84. 


[INSTRUCTIONS OF THE MINISTRY OF INTERIOR OF THE PRC RE- 
LATING TO THE WORK OF PLACEMENT AND REFORM OF CITY VA- 
GRANTS (July 11, 1956), FKHP, 4:212-217] 


Since the National Conference on the Work of Reforming City Vagrants in 
March of this year, the work of reforming vagrants in the various places 
has undergone very great development. Whether in resolving problems of the 
production and livelihood of vagrants themselves, in providing a labor force 
for industrial and agricultural production, or in preserving city social order, it 
has begun to play a conspicuous role. Energetically conducting the work of re- 
forming vagrants has proved to be completely in conformity with the correct 
guideline of mobilizing all forces to serve socialist construction. However, even 
though the problem of dealing with vagrants by concentrating them in relatively 
large numbers is still new work in which the various places lack experience, 
and even though, at the time of our National Conference on the Work of 
Reforming City Vagrants, we did not sufficiently understand the actual circum- 
stances of vagrants throughout the country in the new situation, we now see 
that it may not be necessary to provide shelter to some of those whom we then 
proposed as targets and that wewalsovinsufficientlysemphasizedethat™ providing 

ist) Therefore, quite a few 
shortcomings and problems have been created in some places in the work of 
concentration, placement, and reform. This has been manifested mainly in 
[the following]: (1) during the initial period some places were not clear as to 
the scope of the classification “vagrant,” and investigation work was not thorough 
enough — this led to some errors in providing shelter; (2) in the work of 
providing shelter some places did not hold firmly enough to the principle of 
voluntarism and adopted the erroneous method of coercively providing shelter; 
(3) in arranging for vagrants to participate in labor and production some places 
did not sufficiently comprehend and implement the guideline of combining reform 
with placement and they only concerned themselves with present production 
problems and did not care about the needs of long-term placement; (4) also, 
some places executed the work too mechanically in the direction that considered 
agriculture to be paramount in placement and reform, and they placed on farms 
vagrants who were not suited to participate in agricultural production; (5) also, 
some places were not reasonable enough in the work of disciplining vagrants and 
in compensating them for their labor. Some of the above shortcomings and prob- 
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lems were promptly overcome and resolved after being discovered, but, if we do 
not pay attention to them, they may recur in the future. Some still need to be 
overcome and resolved. Therefore, we have specially prepared the following 
Instructions and hope that the various places will study and execute them. 


ti Since the arrival of the socialist high tide «opportunities for-getting-employ- 


Some of them have already gotten employment, 
and some are about to get employment. 

. In the 
future, vagrants who need to be placed and reformed are mainly to be elements 
who have not engaged in labor and production for a long time, have no proper 
employment, or have not the conditions for finding employment, to the extent 
that they have no way of maintaining a livelihood and instead steal, swindle, 
gamble in groups, beg for food, and use other such improper means in an 
effort to live. 


employed personnel and temporary workers who on occasion have committed an 
improper act:*their problems shall be resolved by those concerned through the 
method of education; 


anealionatananintionsyih@uituactinizedsinonacmiseleuiliagassimtancitic’ and who have 


not committed improper acts or who have only committed minor improper acts 
shall generally be dealt with on an individual basis by adopting social relief 
[measures], by helping them to get employment, by mobilizing them to return 
to the country, and by other such measures; 











are still without fixed 
employment and have difficulty in earning a livelihood 
to get employment, and they are . Apart 
from this, elements among vagrants who must be punitively restrained according 
to law because they have committed crimes shall be dealt with by judicial and 
public security departments and also shall not be treated as targets of placement 
and reform. 

2. Vagrants generally lack the labor habit and have no proper employment 
or proper source of livelihood. Therefore, in the work of reforming them we 
That 
ate in labor and pro- 
y habits and have the 







is, on the one hand, we should organize them to parti 
duction so that they gradually change their loafing and 
labor habit inculcated in them. On the other hand, 


ietlacinons ied btheird muiehesiemeeiiadineitienil 
proper*employment® and a reliable source of livelihood and will not wander 


around, become homeless and again walk down the vagrants’ road. Only in this 
way can the problem of vagrants be resolved from the roots. 

Because conditions in various places differ and circumstances of vagrants 
themselves also vary greatly, the concrete methods of placement and reform of 
vagrants may be determined on the basis of the principle of doing what is suitable 
to the places and the persons involved. We need not forcibly demand uniformity. 
Generally speaking: (1) As for vagrants who have the conditions for partici- 
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pating in agricultural production, in rural villages where there are large pieces 
of barren but reclaimable land, farms shall be established for more concentrated 
placement and reform; in places where agricultural producers’ cooperatives need 
a labor force, methods may also be adopted of subjecting these vagrants to 
supervision and reform by the masses by organizing production teams and 
planting them in cooperatives in a concentrated way or by dispersing them in 


native rural villages and subjected to supervision and reform by the masses. 
(2) Those vagrants whose involvement with home tasks or children is relatively 
great and who have other family members with fixed employment in a city, as 
well as those vagrants who really are not suited to agricultural production, shall 
not be compelled to go to rural villages for placement; rather, in cities, the 
measure of organizing rough work construction teams and other appropriate 
measures shall be adopted for their on-the-spot placement and reform. 

We should not confuse the treatment of ordinary vagrants with the treatment 
of those disabled or aged vagrants who have basically lost their labor capacity 
and those children who have loafing and lazy habits and commit improper acts. 
The rehabilitation of those [of the latter groups] who have homes to which they 
can return shall be the responsibility of their families; those who do not have 
homes to which they can return shall be sent on an individual basis to institutions 
of rehabilitation for the disabled and the aged and to institutions of rehabilitation 
for children. 

3. The work of placement and reform of vagrants is in substance a kind of 
work that 
enforcement of punitive legal restraints against them. Therefore, when con- 
centrating, providing shelter for, and dealing with vagrants, we must publicize 
our policy and patiently persuade and mobilize them so that society sympathizes 
with us, the masses support us, members of vagrants’ families are satisfied, and 
vagrants are willing. In this way, not only can we lay a good ideological basis 
upon which vagrants can accept placement and reform, but we can also create 
favorable mass conditions for the future dispersal of placed and reformed va- 
grants. At the same time we can also avoid the occurrence of errors in providing 
shelter and methods of placement and reform that are unsuited to the circum- 
stances of the vagrants themselves. Conversely, to adopt the method of coercively 
providing shelter not only would be a kind of unlawful conduct, but it would 
also inevitably arouse the vagrants’ feelings of resistance and create errors in 
providing shelter and inappropriate methods of placement and reform. In the 
future the method of coercively providing shelter must be firmly checked. 
Naturally, it is quite possible that after going through propaganda and mobiliza- 
tion a minority of vagrants will [still] not want to accept placement and reform. 





But the correct method for these people can only be to wait awhile and slowly 
«persuade and mobilize themmWe should not adopt any method that is coercive 


or that disguises coercion. 
At present we must conduct a clean-up in places that have already con- 
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centrated and provided shelter to vagrants. As for vagrants for whom use of the 
concentration method of placement and reform is unsuited, we should instead 
use the method of dispersal. We should immediately send back [home] those 
who were not vagrants but who were erroneously treated as vagrants and were 
coercively provided shelter, and we should do all necessary work to remedy 
their situation. In the future, in order strictly to prevent errors in providing 
shelter, the right to approve providing shelter to vagrants shall be held exclusively 
by city level civil affairs departments. 






have invested 


the greatest financial power in them, and have planned to place in them the 
largest number of vagrants. Therefore, whether the farms are managed well or 
badly will play a decisive role in the future effectiveness of the entire work of 
reforming vagrants. The leadership in the various places must give sufficient 
attention to this point. At present we believe that in order to manage the farms 
well the following links must be firmly grasped: 

First, we should select the location of the farms well. The quality of the soil 
must be relatively good, the sources of water ample, the communications rela- 
tively convenient, the amount of land sufficient, and the prospects for the 
development of production good. Only this kind of farm can make vagrants feel 
that they have a reliable place to settle and an attractive future life, and thereby 
make them willing to accept reform more than ever. Also, it is only to this kind 
of farm that members of vagrants’ families can gradually be brought for place- 
ment, thus attaining the goal of placing vagrants on a long-term basis. 


Fourth, i 
and put into effect [the 
principle] to each according to his labor. The form of compensation should be 
determined on the basis of the direction of the farm’s development. Some may 
put into effect the salary system in accordance with the practice of ordinary 
state-operated farms. Also, some may put into effect the bonus system in 
accordance with the practice of agricultural producers’ cooperatives. Raises in 
the standard of compensation should follow rises in the level of production. In 
addition, farms still should actively create conditions and strive to attract 
members of vagrants’ families to join the farms as early as possible to con- 
tribute to production and to live together with the vagrants. It does not matter 
whether or not members of vagrants’ families have already joined the farms; 
if they have difficulty in earning a livelihood, they all should be given necessary 
social relief. 
Fifth, we should do good work in administering farm production personnel. 
Except for an extremely small minority of vagrants who have been deprived of 


their rights as citizens in accordance with law -wagrants- generally, enjoy-thestights 
-themeands»theyadministrationsofecriminals. We should emphasize principles of 








248 MATERIALS 


ownecolleetive Tabor’ their own study, and their own lives, and at all times 
develop and cultivate their self-awareness and self-respect. It is necessary to fix 
an appropriate system of rewards and sanctions, but it should be understood that 
rewards should be given as much as possible and sanctions as little as possible. 
Putting into effect corporal punishment and disguised corporal punishment are 
strictly prohibited. Only in this way can we gradually cultivate them so that they 
become good citizens who, with self-awareness, observe law and public order 
and possess socialist public morality. 

Sixth, we should do good work in educating farm production personnel. The 
core of education on the farm must be education in production and in the 
actualities of life. There should be little talk of empty doctrines and much 
contact with farm realities. We should take the farm’s management guideline, 
long-range plan and production plan, and income distribution plan of every 
period as teaching material for educating production personnel, so that from 
these they can see the brilliant future of the farm and, through the actual road 
of this future, can see the complete congruency of their individual prospects and 
the prospects of the farm and thereby establish the ideology that considers the 
cooperative the home and [that induces] active participation in labor and pro- 
duction on the farm. We must develop labor competitions, periodically evaluate 
production accomplishments, and promptly summarize production experience, 
thus leading them to know the major significance of labor and to learn all the 
techniques of labor. In this way we can attain the goal of reforming them. 

5. The above-mentioned basic principles for the compensation of farm pro- 
duction personnel for their labor and the administration of their education also 
apply to the use of construction teams, to the dispersal of vagrants in co- 
operatives, and to other forms of placement and reform of vagrants. Some 
institutions of production and rehabilitation that provide shelter to vagrants also 
should undergo reorganization so that these principles achieve faithful implemen- 
tation. 

6. 

Workethatcannotebesdisregardedeand at present it is an important task of civil 
affairs departments. On the basis of these Instructions civil affairs departments 
of provinces, autonomous regions, and cities should thoroughly examine the 
arrangement and performance of the local work of placing and reforming vagrants, 
promptly resolve existing problems, and correct deviations that have occurred, 
summarize and disseminate good experience, and also closely rely on the leader- 
ship of the local Party and government, and strive to obtain energetic coordina- 
tion with the public security, agriculture, water utilization, labor, supply and mar- 
keting, and other such related departments, so that this work can develop actively 
and with stability. In order to strengthen concrete leadership of the work of place- 
ment and reform of vagrants, civil affairs departments in the various places 
should, on the basis of the magnitude of the task, separately establish more 
special institutions or [appoint] special cadres for this function. The necessary 
organizational facilities may be [obtained] through self-adjustment within those 
units or through submitting a request to the local people’s council. 


$s 
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B. REHABILITATION THROUGH LABOR [T\Leqishtm 
1, Authorizing Legislation 
ITEM 86 


OF THE PRC RELATING TO PROB- 
LEMS OF REHABILITATION THROUGH LABOR (approved at the 78th meet- 
ing of the Standing Committee of the NPC, Aug. 1, 1957}»promulgated by the 
State Council, Aug. 3, 1957), FKHP, 6:243-244] 


On the basis of the provisions of Article 100 of the Constitution of the 
People’s Republic of China, the following Decision with respect to problems of 


rehabilitation through labor is made inorder*to refornminto*self-supporting¢mew» 
persons those persons with the capacity to labor who loaf, who violate law and 


discipline, or who do not engage in proper employment, and in order further to 
preserve public order and to benefit socialist construction: 
7 iti 






(1) Thosesewhoudomoteengagesin»proper*employment, those who behave 
like -hooligansyeand»those»who,,although=they"stealy swindle, or engage in other 
such acts, arewnotyupursued=forscriminaleresponsibility, who violate security ad- 
ministration and whom repeated education fails to change; 

(2) Those counterrevolutionaries and antisocialist reactionaries who, be-_ 
cause their crimes are minor, are not pursued for criminal responsibility, who 
receive the sanction of expulsion from an organ, organization, enterprise, school, 
or other such unit and who are without a way of earning a livelihood; 

(3) Those persons who have the capacity to labor but who for a long 
period refuse to labor or who destroy discipline and interfere with public order, 
and who [thus] receive the sanction of expulsion from an organ, organization, 
enterprise, school, or other such unit and who have no way of earning a liveli- 
hood; 

(4) Those who do not obey work assignments or arrangements for getting 
them employment or for transferring them to other employment, or those who 
do not accept the admonition to engage in labor and production, who cease- 
lessly and unreasonably make trouble and interfere with public affairs and whom 
repeated education fails to change. 







a method of 





arranging for their 
Persons who receive rehabilitation through labor shalkybespaidsan appropriate 
salary in accordance with the results of their labor. Moreover, in the exercise 
of discretion a part of their salary may be deducted in order to provide for the 
maintenance expenses of their family members or to serve as a reserve fund 
that will enable them to have a family and an occupation. 
During the period of rehabilitation through labor, persons who receive it must 
Those 
who violate this discipline shall receive administrative sanctions. Those who 
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violate the law and commit crimes shall be dealt with in accordance with law. 


As for the aspect of administering education, thesguidelinewofecombining, 
labor and production with political education shall be adopted. 


Y Moreover, 
d 


iscipline and a system shall be prescribed for them to observe in order to help 
them establish [in their minds] the concepts of patriotic observance of law and 
of the glory of labor, learn labor and production skills, and cultivate the habit 
of loving labor, so that they become self-supporting laborers who participate 
in socialist construction. 

3. 


of the province, autonomous region, or city 

directly under the central authority, or to an organ that has been authorized by 
them, for approval. 

4. If during the period of rehabilitation through labor a person who receives 









it behaves well and has the conditions for getting employment, he may, with the 
approval of the organ of rehabilitation through labor, separately [independently] 
get employment. It the unit, head of the family, or guardian that originally 


=. that it can assume responsibility for disciplining him, the organ of 


rehabilitation through labor may also, giving consideration to the circumstances, 
approve the request. 

5. Organs of rehabilitation through labor shall be established at the level of 
the province, autonomous region, and city directly under the central authority 
and shall be established [at lower levels] with the approval of the people’s council 
of the province, autonomous region, or city directly under the central authority. 
Civil affairs departments and public security departments shall jointly be re- 
sponsible for leading and administering the work of organs of rehabilitation 
through labor. 











ITEM 87 
[SAPA (Oct. 22, 1957), p. 254] 
Pal Article 30 as been completed, persons who 
GO re are | who do not engage in proper employment and who Te- 
r peatedly violate security administration 









qf 
Compare Article 28 of the Law for the Punishment of Police Offenses of the 
Republic of China, which provides: 
wry» ? “A person who habitually commits police offenses because of vagrancy or 
k o \” idleness may be given a punishment of increased severity and may also, after 


Y ; 
ai A os his punishment has been completed, be sent to a suitable place for correction 
eg or be ordered to learn a skill for earning a livelihood.” 


(y " 
wr 3. In Chang Chih-pen, ed., Tsui-hsin liu-fa ch’iian-shu (Newest book of the complete 
six laws [of the Republic of China]; Taipei, 1959), p. 355. 
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ITEM 88 


[INSTRUCTIONS OF DHE*CCPG@ AND THE STATE COUNCIL OF THE PRC 
RELATING TO CHECKING PHBsBEIND*OUTFLOW OP PEOPLE FROM» 


RURADWVIPPAGES (Dec. 18, 1957)» FKHP, 6:230] 


3. Those people from rural villages who have blindly flowed into cities and 
into industrial and mining districts must be mobilized to return to» thein native 
. Public security 
organs shall strictly conduct the regulation of household registration in accord- 
ance with the Rules for the Regulation of City Household Registration. In large 
cities into which have flowed relatively many people from rural villages, civil 
affairs departments shall establish places for providing shelter, temporarily 
provide shelter to these people, concentrate them [into groups], and send them 
back to their native places. 

Bad 
elements who swindle, undermine the legal system, and disrupt security shall be 
punished according to the circumstances of the case. When the circumstances 
are serious they shall be given rehabilitation through labor or criminal sanctions 
in accordance with law. Control over city food supplies shall be strengthened. 
Being without household registration and the act of making a false report about 
the number of people [in a household] in order to obtain food wrongfully or in 
order to buy or sell food ration coupons shall be prohibited and shall be punished 
in serious Cases. 


2. Nature of the Sanction Cs 
What kind of sanction is rehabilitation through labor? What does it entail? One 
Chinese writer has called it “a kind of administrative system of a coercive nature.” 4 
Recall the definition given in Article 2 of the authorizing Decision, Item 86. After 
reading the materials in this subsection, how would you characterize this sanction? 


ITEM 89 — 

Item 89 provides a detailed account of how one county public security bureau 
on an experimental 

basis in an agricultural producers’ cooperative. The experiment described is only 
which does not appear 

to have been widely used after the first year of the Decision’s implementation, 
probably because of its close resemblance to the sanction of “supervised labor.” 


[“How the Chuangtzup’ing (Kansu) Cooperative Carries Out Experiment in Labor 
Custody [Rehabilitation Through Labor],” Kan-su jih-pao (Kansu daily), July 20, 
1958; translated in SCMP, 1862:6-—8 (Sept. 26, 1958)] 


After the Chuangtzup’ing Agricultural Cooperative in Kaolan /isien [county] 
became a higher cooperative, it managed to increase its production year by year, 
and the enthusiasm of its members for labor became ever higher. But the co- 


4. Chang Chien, p. 43. 
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operative cadres and members felt glum about the 
hese loafers refused 
to be led, cursed the cadres, and made trouble for fun. Loafer Yang Yu-wu, for 
example, contributed not a day of work after he joined the cooperative. He 
operated on his own in hog and goat trade and in speculative business. Yang 
Yuan-tung was another loafer. When his mother died in 1953, his neighbors 
and clansmen donated 90 catties of wheat for funeral expenses. But he stole 
40 of the catties of wheat and spent the money recklessly. In the end his wife 
had to raise funeral expenses from other sources. He would take seven days of 
rest after he gave the cooperative one day of work. He frequently feigned sick- 
ness and claimed the “five guarantee” privilege from the cooperative. In 1956, 
he borrowed 20 [20 yuan] from the cooperative and 50 from the credit co- 
Operative on the ground of hardship, and he never returned his loans. Because 
he did not work, his family of five had constantly to starve with him. Because 
of this his wife was frequently at odds with him and threatened divorce and 
[or?] separation. There was no tranquility in his family. 
Although there were not many members of this kind in the cooperative, they 
had a very bad effect on the cooperative. Bhesuprightmmen, were highly dissatisfied 


with them. They criticized the cadres by saying: “You know how to make the 


‘Withethese"l6afers?% However, the cooperative cadres had . . . their difficulties. 
Those people committed small mistakes frequently but they never committed 
major mistakes. There was no good way to deal with them. 

In August last year, the State Council promulgated its Decision on the 
question of labor custody [Decision of the State Council of the PRC Relating 
to Problems of Rehabilitation Through Labor]. The public security bureau of 
the Asien decided to make the Chuangtzup’ing Cooperative . . . an experi- 
mental point for carrying out labor custody [rehabilitation through labor]. At 
the beginning of the experiment, the leadership lined up the people for investiga- 
tion on the one hand, and gave wide publicity to the spirit of the State Council’s 
decision on the other. The Asiang Party branch first called a conference for 
hsiang and cooperative cadres and Party and Young Communist League [Com- 
munist Youth League] activists. These people were organized to study the State 
Council’s decision. After that, this decision was announced to the different 
production teams on blackboards. In the evenings, the masses were organized 
to study and discuss the decision item by item with the production team as the 
unit. After giving the matter wide publicity, the broad masses understood the 
merits of enforcing labor custody and voiced their support. 

Following this, the different production teams organized the masses to agitate 
discussion according to the State Council’s decision and in conjunction with the 
actual conditions of the people in the teams who did not work. According to 
the results of i carried out 
within the cooperative quivalent to 0.7 percent of the 
aggregate manpower in the cooperative, The 
Party branch made files out of concrete information on these 16 persons and 
discussed them at an enlarged meeting. After. a consensus was reached, the 
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approval of the Asien people’s council was sought through the Asiang people’s 
council. On October 7 last year, ; 


Before labor custody was enforced, some preparatory work was done in the 
hsiang and the cooperative. 

First, the people to be placed under labor custody and their family members 
were called to a conference in which the object of labor custody was explained 
to them. They were told that it was with the object of making useful men of 
them that they were placed under labor custody, that “labor custody” was not 
“reform through labor,” and that the people placed under labor custody were 
paid according to their work like other cooperative members. They were told 
that they would be given a course of education on the glory of work so that they 
would make up their minds to work. At the same time, the Party branch also 
called on the masses to take pains in having these people transformed without 
discrimination or ridicule. 


Next, some practical systems were drawn up. Dhespeoplesplacedeunderlabor 


They eat and sleep in their own 
homes. When they are unable to turn up for work or in meetings, they have 
to ask for leave of absence in advance. They have to meet to review their lives 
once a week, and are appraised quarterly. Subject to the approval of the hsiang 
people’s council those who have completed their transformation may leave the 
labor custody team. 

The cooperative specially drafted a Communist Party member, Comrade 
Wei Yu-ch’u, leader of the 4th production team, to head the labor custody team. 
Comrade Wei Yu-ch’u is firm in his stand and good at work. He knows pro- 
duction technique and is respected by the masses. The loafers also looked up to 
him with awe and respect. The cooperative got ready the land and tools for the 
loafers. 

Thus prepared, collective labor custody was enforced. Because the Party 
branch took great pains to have the ideological and preparatory work well 
carried out, everything went well with the work. After the loafers were grouped 
together, they were divided into two sections, and two persons from among the 
people placed [under] labor custody were elected to head them. Comrade Wei 
Yu-ch’u, leader of the labor custody team, set . . . an example everywhere in 
production. His work was of good quality and his efficiency high. He showed 
concern for the people under labor custody in everything. At the beginning, be- 
cause these people were not used to labor, knew no production techniques, and 
varied in physical strength, some difficulties were experienced in production. 
Comrade Wei Yu-ch’u did his very best to give every person the kind of farm 
work which he was physically capable of carrying out, and taught them tech- 
niques whenever necessary. In this way, these people gradually got used to 
their work and were able . . . slowly [to] master production technique. 






eteampduring the first\twowweekswh ater, they were organized to study the regula- 


r 
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tions of the cooperative, important state events, and relevant policies and laws 
and decrees to enable them to remold their thinking. They met once every week 
to review their lives. Those who put up good performances were commended, 
and those who failed to abide by the system were criticized. 

Wei Hung-yu was in a bad mood after he heard that his thinking had to be 
remolded. He quit work for two days without asking for leave of absence. Wang 
Yung-sheng talked nonsense while he worked. The team leader [promptly] 
called the whole team . . . to a Conferenceysandworganized=the*teammembers.. 
tondiseussyandcriticize their'mistakenethought. When these two persons found 
that other people were at variance with them, they bowed to admit their mistakes. 

Apart from this, the cooperative constantly sent people to the families of those 
who had been placed under labor custody to find out their views and what 
progress the people in question had made in transformation. Because of this, the 
families involved were very satisfied. 


Hiabitwand some are quite active in work. During the first 210 days, they each 
put in 209 days of work on the average. One of them, Yang Fu-k’o, put in as 
many as 301 working days [probably based upon an eight-hour workday]. 

By way of work and study, 


these people have witnessed changes not only in 
thinkingyand work style*but*alsoin financialstanding because of their additional 


income. They have also improved their ties with their families. In the case of 
Yang Yuan-tung, for example, his wife [in the past] refused to have anything to 
do with him even when he was sick . . . Because he works hard now and has 
straightened up his thought, his wife no longer quarrels with him and takes good 
care of him. She told the team leader: “Chairman Mao’s policy is very good 
indeed, for he has saved the lives of our whole family. But for the labor custody, 
we would have nothing to eat.” Chang San-hung who went through the process 
of labor custody said: “In the past, I worked only six days and earned five days 
of wages in eight months. I have now put in more than 200 working days in 
seven months. In the past, I did not work and was constantly sick with stomach 
ache. Having tempered myself in labor, I have cured my illness, and my stomach 
bothers me no longer.” This method was also universally applauded by the 
masses. 


ITEMS 90A-90C 


Items 90A and 90B present only the limited 
amount of information the government has desired to make public. But the inter- 
view recorded in Item 90C describes in detail one man’s experiences in undergoing 
the rehabilitation process. 


ITEM 90A 


(Editorial, “Why Should Rehabilitation Through Labor Be Carried Out?” JMJP, 
Aug. 4, 1957, pp. 1-2] 


The facts prove that with respect to bad elements ordinary methods of 
persuasion-education are ineffective; nor can simple measures of punishment be 
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adopted. Bad elements certainly cannot continue to remain in organs, organiza- 
tions, or enterprises; and [even] if they are allowed to get other employment, 
no one will want to accept them. Therefore, with respect to these people we need 
a proper method that will not only reform them but will also guarantee them a 
livelihood and a future. After a long period of study and consideration, the 
people’s government has come to the conclusion that to provide them with shelter 
and to enforce rehabilitation through labor is the most appropriate and also the 
best method. 

To put it in plain language, this method calls for the state to provide bad 
elements with shelter, make arrangements for them, and provide them with 
appropriate conditions for labor. For example, the state invests in establishing 
some farms and factories, organizes bad elements to produce, and even compels 
them to produce, using this method to enable them to have food to eat. Thus, 


habilitation: through labor involves their homselvessthrouginthe 


. This 
indicates the concern and the spirit of responsibility of our socialist state for 
the life, labor, and future of these people. The state’s handling of and arrange- 
ments for them are also designed to safeguard against damaging the free, happy, 
and prosperous lives of the great majority of the laboring people and the socialist 
order. 


ethatehe*whowdoesmotelaboredoes*notweaty In socialist countries labor is an 


honorable thing for all citizens who have the capacity to labor. Also, to observe 
labor discipline, to observe public order, and to respect socialist morality are 
the obligations of every citizen and are all written in our Constitution. Thus, 
those persons who have the capacity to labor but do not labor and those persons 
who undermine discipline and order and corrupt social morality not only under- 
mine socialist principles but also violate our country’s Constitution. This will 
not be permitted by the people. 













must adopt an administrative system 
and cannot permit persons who are under- 
going rehabilitation through labor to undermine this system or discipline. For 
example, those persons and freely 
move as they please, nor are they allowed to undermine public order or pro- 
duction. If they do, they will receive sanctions, and if the circumstances of the 
case are serious, they will also receive punitive legal restraints. Buteimelaboreand 


that administer 
and 


cn nee is also not the same as the institutions 
for the relief of widowers widows, orphans, and childless old people. The organs 





pH) 


production the principle of compensating them according to the fruits of their 
laborsis*also"put into"efiecty Specifically, this means that the more they labor the 


more they earn, the less they labor the less they earn, and, if they do not labor, 
they do not earn. With the exception of that part of their salary which is required 
to be deducted in order to provide for the maintenance expenses of their families 
or to serve as a reserve fund that will enable them to have a family and an 
occupation, they have the right to handle the rest freely. 
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ITEM 90B 


(Meng Chao-liang, “Preliminary Accomplishments of the Work of Rehabilitation 
Through Labor,” CF YC, 3:47, 48—49 (1959)] 


In accordance with the guideline of “combining labor and production with 
political education,” the organs of rehabilitation through labor in the various 
places quickly organized persons who had been provided shelter and had been 
concentrated for rehabilitation through labor to engage in labor and production 
beneficial to society. The basic method for reforming them, labor and production, 
is also a measure for arranging to get them employment . . . If we want to 


. But 
the basic means of reaching this goal is through practice in productive labor. 
In “On Practice” Chairman Mao counseled us: “Marxism believes that mankind’s 
productive activity is its basic activity and is the thing that determines all other 
activity. Man’s understanding derives mainly from material productive activity.” 
If we want to change the reactionary standpoint and exploitative ideological 
consciousness of those persons who undergo rehabilitation through labor, we 


? . At the same time, only 


if they go through labor and production can we make them gradually rely on 
their own labor to support themselves. 


Organizing persons undergoing rehabilitation through labor to engage in 
production labor beneficial to society is the basic method of reforming them. But 
because of the thickness of their exploiting class ideological consciousness and 
their deeply rooted reactionary standpoint, we must also educate them in political 
ideology. We must explain the truth to them and show them the future of reform. 
W. suptueenicendl if an ineritinient™ 
analysis, and censure, to develop the two-road struggle in politics and ideology, 
Guumbeionisionnail thei eee aay ideo! 


In the practice of productive labor they gradually establish the determination to 
reform themselves, to walk the socialist road, and to be laborers in socialist 
society. In order to hasten their political and thought reform, keeping coerced 
reform as a possible last resort, we also adopt many positive measures to 
stimulate their awareness for accepting reform. We put into effect relatively 
lenient measures for regulating their lives. (For example, they may correspond 
with relatives and friends and are permitted to have relatives and friends visit 
them. If their units already have the facilities, they are permitted to live with 
their wives, their family members may join them, and it may be arranged for 
them to get employment in the rehabilitation through labor units. ) They are 
given thorough reasoning-education 






While we are educating them in political ideology and in labor and production, 
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we are also wiping out illiteracy among them; educating them in science, culture, 
and production skills; developing various kinds of cultural, recreational, and 
sports activities; and regularly conducting cleaning and sanitation work. 

Adopting the above-mentioned series of measures and conducting the arduous 
work of educating them in political ideology make the great majority of persons 
undergoing rehabilitation through labor feel that the government is concerned 
with reforming them. 

. Therefore, within a relatively short 
period, they are able to calm down and are willing to accept reform. Some of 
the persons undergoing rehabilitation through labor actually attain some pre- 
liminary reforms in their political ideology. These are conspicuously reflected in 
the following ways: 

When persons undergoing rehabilitation through labor are initially provided 
shelter and concentrated, the great majority of them are not willing to labor. 
After undergoing repeated and thorough education by organs of rehabilitation 
through labor, they make some progress in understanding their own evil crimes 
and errors and their danger to the state and to society, and they are willing to 
go through labor to reform themselves. Many persons also indicate to the govern- 
ment their determination to repent and reform by confessing previously con- 
cealed evil crimes and handing over previously concealed guns and ammunition, 
evidence of crime, and illegally obtained money and goods. Some persons also 
reveal through denunciations materials involving many counterrevolutionary 
cases, bad persons, and bad things. These facts signify that the political ideology 
of persons undergoing rehabilitation through labor is changing; politically they 
are beginning to bow their heads to the people, and they have preliminarily 
demarcated the boundary between themselves and bad people and bad things. 


ITEM 90C 
[Interview] 


Ma was a Shanghai intellectual who was an important figure in one of the 
“democratic parties” with which the CCP maintains a united front. He also was 
i who managed the Shanghai factory of a major state- 
ise. In July 1957, as a result of a series of meet- 
ings that had been held in his factory during the initial stage of the antirightist 
movement, ist.” Shortly thereafter, he heard from a 


relative who worked in one of the ministries i at the government was 
about to promulgate a regulation that would 

85 Somnus ; ; ionntl habilitati 
; oe =e Saal Lien meme 
Ma followed this advice 
and resigned a few days before the promulgation of the Decision of the State 


Council of the PRC Relating to Problems of Rehabilitation Through Labor. He 
remained at home studying and writing until the autumn of 1958. 


In September 1958sthesPartyeseeretaryof*hisdiactory, with whom he was still 


quite friendly,.warnedshimeto™reform”* or risk"rehabilitation through labor. Ma 








private, 
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The Party secretary told him that, 
despite this, he had better be careful. On October 16, 1958, at three o’clock in 
the afternoon Ma received a telephone call that summoned him to the factory 
“for a chat.” When he arrived there at four that afternoon he was received by 
the head of the factory defense section, who told him that the government had 


and had served it well, that 
he had not been expelled from a state organ, and that he had important friends 
among the leadership of the Communist Party in Peking. When this fell on deaf 
ears, he insisted on his right to appeal the decision, but the section chief said 
that there was no way to do so. Ma’s mother was notified to bring some of his 
clothing and articles of daily use to him. When she arrived, Ma told her to write 
immediately to one of the Party’s best known leaders. The section chief said 
this would be fruitless. Ma was then taken by jeep to a public security subbureau 
and put in a cell. He again said he wanted to appeal, but the chief of the sub- 
bureau told him that this would be impossible. After eating a dinner of very 
poor quality, Ma spent the night on the cement floor of the cell. 

The next morning another jeep took him to the Shanghai rehabilitation through 
labor center, which he recognized as having been the mortuary that formerly 
embalmed the bodies of all people from Ningpo who died in Shanghai. The 
building was vast, since the Ningpo community had been large and prosperous, 
but it was now equipped as a jail. At the entrance two soldiers with submachine 
guns stood guard in front of a new iron gate. Inside the center, Ma was searched, 
identified, processed, and sent to a crowded cell. Again he ate and slept badly. 

The following morning he and hundreds of other new arrivals were summoned 
to a meeting in the courtyard. 


> 


and that the first document to be studied was the Decision Relating to Problems 
of Rehabilitation Through Labor. He then said: “Who are you? Why are you 
here? Are you good people or bad people? If you were good people, you would 
be out on the streets like ordinary citizens, enjoying all their rights. On the 
other hand, if you were really bad, you would have been branded criminals, 
sent to reform through labor, and deprived of the right to vote and all wages. 
You are people who have ‘bad in the good and good in the bad.” Having 


and he emphasized that one 
significant difference was that the hile the former did 
not. i during the re- 


habilitation process. 

For the next two weeks Ma and his companions engaged in eleven hours a 
day of “study.” In addition to the Decision Relating to Problems of Rehabili- 
tation Through Labor, during the first few days they also studied copies of the 
speech that the center chief had delivered. Then each member of the nine- or 


ten-man groups into which they were divided adstostellsthe eroupiwhysheshad’ 
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been declared tights: T he first to give this oral report was the leader whom 
the group members had elected from among themselves. He took several hours 
to explain why he was there, beginning with his family background, class status, 
education, work, and social experiences, and ending with an analysis of his 
“ouilt” or “error.” Each of the group members then had to ask him questions 
in order to develop various aspects of his account. The official whose task it 
was to supervise the group then summarized the discussion, developed the 
significant points, and concluded by stating those respects in which the group 
leader needed to reform his thinking. The process of hearing and analyzing 
each person’s report took about a day. 

When all members of the group had been heard, each was required to put 
his report into writing. In order to assure the comprehensiveness of these written 
reports an outline of the points to be covered was provided. It directed the re- 
porter to describe what changes had occurred in his thinking — the degree of 
his progress — since entering the center, as well as his pre-center history. It 
also required him to state a concrete plan for reforming his thinking. In re- 


sponse to this last point, everyonesin"Ma’s*group=wrote*thatsheewished=tosbe» 


tomdomThe Party, he had stressed, had been good to “nurture” them rather 
than punish them for their “crimes.” In return they should do whatever the 
Party asked of them. 

For a few days after completing these written reports Ma and his companions 
had little to do but clean the building. Then the chief of the center made an- 


other speech. Their progress had not been insubstantial, -hewsaidy>buteifethey 


The state also 
needed their labor and, although he did not yet know where they would be as- 
signed, he urged them to prepare to leave the center. At eleven o’clock that 
night they were awakened to listen to another speech by the chief. Unlike the 
previous meetings, this time the courtyard was lined with public security of- 
ficers, and two guards with submachine guns were on the platform with the 
chief. In a stern voice he announced that they were to leave immediately for 
Anhwei province. The inmates were actually relieved to hear that their desti- 
nation was not Sinkiang province or some other distant, dreaded place. Guarded 
buses took them to Shanghai’s military railroad station, which was ringed by 
policemen. There they were loaded onto cattle cars. Each person was given two 
rolls of Chinese bread for the trip. It took five days to make the relatively short 
journey, and they arrived in Anhwei starved and exhausted. Their destination 
turned out to be a grassy plain in the middle of nowhere. After an evening meal 
of poor but welcome food and a night’s rest on the grass in tents that were to 
serve as their permanent shelter, they awoke to begin rehabilitation through 
labor. 

The camp had over 1,000 men and was called a battalion. It was broken 
down into four companies, which in turn were composed of platoons. Each 
platoon contained four or five groups of approximately fifteen members. The 
commanders of the battalion and the companies were state officials, who ap- 
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pointed the platoon and group leaders from among the inmates. On their first 
day at the camp Ma’s ¢ ymmande 





He told them 
that they were all criminals who could have feceived reform through labor but 
that the government chose to “care for” them rather than punish them. Yet he 








This 
could be an advantage, he said, since they were free to go as soon as they had 
reformed. In the interim it would be pointless to try to flee, and those who 
did so would be shot by the guards. After several hours “studying” the company 
commander’s speech, the groups were assigned to labor, which consisted of 
crushing rocks. 

The work was normally divided into two twelve-hour shifts a day. A group 
would take the day shift one week and the night shift the next. Ma’s group 
started with the night shift. This meant that they were awakened at ten-thirty 
at night for “breakfast,” left camp for the worksite at eleven that evening, and 
arrived there after a forty-five-minute hike carrying their own tools. Following 
a brief rest, they began to break rocks at midnight. At five-thirty in the morning 
they ate again and relaxed for a few minutes before going back to work at six 
o’clock. They were replaced by the day shift at noon and returned to the camp 
for dinner and for two hours of intensive “study” and criticism meetings before 
being allowed to go to sleep at four in the afternoon. This schedule was only 
varied on three occasions during Ma’s stay. For a month at the height of the 
frenzy of the “great leap forward” the group was required to work twenty-two 
hours in succession. It would then return for two hours of study and six of 
sleep before going out for another twenty-two hours on the rock pile. The 
camp leaders took no account of the fact that this period also happened to be 
one of very heavy rains, which made the work more difficult than usual. Twice 
during Ma’s stay the work schedule was reduced for a few weeks in order to 
allow more time for carrying out thought remolding campaigns that swept the 
camp. The first was a confession movement in which everyone had to write 
repeated confessions which were amended in the light of the group’s intensive 
criticism. The second was a “mutual denunciation” movement which was 
conducted at an even higher pitch than the first and constituted one long 
struggle meeting. 





ome of the workers, hooligans, and petty offenders 
could do as many as fifteen a day. But many of the capitalists, professors, and 
university 








those whose “production” fell behind. The first day of 
failure to fill eight baskets would result in a warning. If it happened again, the 
laggard would be criticized during the group’s study period. On the third oc- 
casion he would be severely criticized by a joint meeting of several groups. 
After that his food ration would be reduced by as much as a third, thereby 
making it harder than ever for him to fulfill the quota. Ma’s rations were re- 
duced, but he did not care, since his family was wealthy enough to be able to 
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send him food parcels and, 

i ® Few of the intellectuals 
were as wealthy as Ma, however, and their plight became intolerable. Some of 
them remonstrated several times with the company commander, and after a 
meeting with the battalion commander, their work load was finally reduced to 
five baskets per day. 

On April 22, 1959, overssixemonths afterdeaving homeyMa’s company com- 
mander told him=thatehe»wouldebesteleaseduammediately He gave no reason. 
Since during: his:stay»at»the»camp»Mavhad"not-distinguished “himself in labor-or 
jnideologicalreformeand since he was the first member of his company to be 
released, he inferred that in reviewing his case the authorities had decided that: 
aumistakeshad™beensmadeyperhaps because of his status as a leader of one of 


the democratic parties or because of his friends in Peking or because he had 
resigned from his post and had not been expelled from a state organ. (After his 
release he learned that a combination of these factors had worked in his favor. ) 


Ma was taken back to the Shanghai rehabilitation through labor center for two 
days of rather relaxed study. emotedsthatthescenter had only*about-onesthird 
of the number of inmates as on his previous visit. He was then sent home via 
his local public security station. No restrictions were placed upon his postrelease 
activities except that he was required to participate once a week in study ses- 
sions with a group of high level intellectuals at the office of the Communist 
Party’s United Front Bureau in Shanghai. 


Recall Item 61, on the nature of criminal punishment. Can you defend the view 
that rehabilitation through labor is not criminal punishment? What arguments might 
you make? 


3. Persons Eligible for the Sanction and Procedures for Imposing It 

Was the protagonist of Item 90C correct in supposing that resignation from his 
post made him ineligible for rehabilitation through labor? What language in the 
Decision supports this interpretation? The materials in this subsection provide further 


examples of the kinds of conduct that have led to imposition of rehabilitation through 
porsl iemill , : f adel é 


ITEM 91 


Before receiving the sanction of rehabilitation through labor the protagonist of 
Item 90C had been declared a rightist. 


‘in large measure designed to meet the needs of the antirightist movement. Which of 
its provisions deals with rightists? Whatusvawightist?ditem9lesheds some light on the 


answer to this last question and should be of special interest to lawyers. 


[Interview] 


After graduating from law school in 1956, Chou was assigned to work in an 
office of legal advisers [OLA] that had just been set up in one of China’s major 
cities. [See Item 200D.] Although he was not a member of the Communist 
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Party, his work record was excellent and his thinking “progressive” so he 
quickly established himself as, in his words, “the Party’s number one activist” 
in the office. As such, during the “blooming and contending” movement that 
reached its peak in May and early June 1957, while many of his colleagues 
responded to the Party’s exhortations frankly to criticize existing practices, he 
served as administrative assistant to the office for the rectification movement 
that was temporarily established by the Party within the OLA. His“prineipal 

hat lawyers of 
the OLA were mobilized to write and of transcripts of their speeches at the 
daily meetings that were convened by their office, the city lawyers’ association, 
the city bureau of justice, or the city court. 

Unlike the criticisms of many lawyers who served at higher levels of the 
government [see Part I, at notes 28 and 29], those expressed by Chou’s col- 
leagues tended to focus upon job conditions rather than upon the operation of 
the legal system. Some argued that lawyers’ salaries were too low and that they 
should receive a percentage of the fees received by the OLA rather than a 
regular salary. Others complained that they were discriminated against in their 
advancement within the office because of their bourgeois backgrounds. Chou 
would classify and synthesize the various criticisms and present them at the 
nightly conferences of the office for the rectification movement, which was com- 
posed of the chief, deputy chief, and Party secretary of the OLA, Chou, and 
a clerk. This group, all of whom were Party members except Chou, discussed 
each class of complaints and suggestions and decided whether changes should 
be made or recommended to improve the situation. Whenever a change was 
made, Chou would write out a large character poster to announce it to the OLA. 


After the outbreak of the antirightist movement, the office for the rectification 
movement:continued"undér'a new name — the Office for the Antirightist Move- 


ment [OAM]. During the first few days of this movement Chou was sum- 
moned several times for talks with the «hiéfwof the personnel division of the 
city bureau of justice, who i in hi 

as administrative assistant to the OAM. A representative of the city Party 
committee’s OAM spent several hours instructing him about the new tech- 
niques his work would require and subsequently made periodic inspections. 
Chou also had daily consultations about the work with the chief of his OLA 
and the head of the secretariat of the lawyers’ association, which coordinated 
the several OLA in the city in behalf of the bureau of justice. 


Thus»Chou's*taskyshiftedfrom collating and synthesizing the multitude of com- 


plaints and suggestions contained in their speeches and posters to classifying and 


i He did not have to review these materials 
for all of his thirty-five colleagues, but only for those whose names were se- 
lected by the OAM as possible targets on the basis of previous acquaintance. 
Yet this number came to twenty. The OAM would give Chou a day or two to 
assemble and analyze the materials about each of these persons. He would in 
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each case submit a written report listing the various items of “evidence” under 
categories such as “anti-Communist words and deeds,” “thought problems,” 
and “antiunited front remarks.” This report would be submitted to the mem- 
bers of the OAM in advance of their conference on the individual in question, 
and, since they seldom had a chance to study it in detail, Chou would give an 
oral summary of the report at the conference. The OAM would then discuss 
whether this lawyer should or should not be deemed a rightist. It usually de- 
voted an evening to each case. 


During the first review, the OAM in Chou’s OLA failed to find a single 
rightist among the potential targets. A few of them had “thought problems,” 


because they still retained “bourgeois legal views,” but none was found to have 
made any anticommunist statements. Those with thought problems were severely 
criticized for their “errors” at the daily meetings which the OLA held while 
the OAM proceeded with its secret labors. However, no one was yet identified as 
a rightist, and the atmosphere was still one of comradeship rather than struggle. 

Although the OAM had not initially considered it unusual not to have dis- 
covered any rightists, the attitude of its leaders suddenly changed. One day the 
OAM chief said to Chou: “How can it be that there are no rightists here? 
What about Li? Don’t tell me he’s not a rightist!” Chou later learned that the 
chief of the city OAM had paid a visit and had expressed dismay over the 
failure of the OLA’s OAM to make any recommendations for labeling some 
“Ofvits»group.rightists: “It’s not possible that you have none,” he had said. So 
Chou was instructed to take another look at Li’s materials. At a second confer- 
ence on Li’s case the OAM found that statements which it had previously 
deemed to be innocuous were actually hostile to the Party, and it recommended 
that Li be given the rightist “cap,” a figurative expression that symbolizes the 
stigma imposed. Therefore, the OAM ordered Chou to get Li’s personnel file 
from the OLA office, to cull it for unfavorable information, and to prepare a 
report for submission to the city OAM. 


Upon completing this report, 
Chou showed it to the chief of his OAM, who placed his chop on it and sent 
it on to the joint OAM that handled matters for the bureau of justice and the 
city court. That organization noted but did not review the report and sent it 
to the city OAM, which reviewed the case in detail. After approving the recom- 
mendation, the city OAM sent this approval back to Li’s OAM in the form of 
a printed report, which was inserted in his file. 

Upon receipt of the city organization’s approval, the Party secretary of Li’s 
OAM called a meeting of the Party and Youth League members and activists 
within the OLA to prepare them to “struggle” Li. Each of these “backbone” 
cadres was assigned a role to play in denouncing Li. At the meeting of the OLA 
the following day the OLA chief, without any notice to Li, announced that the 
meeting would be devoted to discussing Li’s thoughts, words, and deeds with 
a view to determining whether or not he was a rightist. The well-prepared back- 
bone cadres then went into action accusing Li of various rightist manifestations. 
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«Steuggle, although, because intellectuals were involved, this was not a crude, 
violent type of struggle but one which was conducted solely at the verbal level. 
At the end of the meeting, when he was required to comment briefly on these 
charges, Li steadfastly denied having had any anti-Communist intent. The Party 
secretary announced that this “discussion” would continue at the next meeting, 
which proved to be similar to the first. qsiewas"requiredtovopensthesthirdssession 

Withpaslengthyestatementsof**selfexamination® which he had been ordered to 
write out in advance. This provided additional material for the barrage against 
him. 

While the struggle process thus began, the OAM continued its second review 
of the potential targets. Approvals of other recommendations were soon received 
until a total of ten targets was achieved, some of whom were Party members. 
Struggle meetings were organized against these targets and usually proceeded on 
a rotating basis. While one person was being struggled, the others were busy 
writing statements of self-examination for the next meeting on their cases. At 
the outset virtually all of these targets refused to admit the charges against 
dabelGenerally they argued that they truly supported socialism and the Party 
and had only carried out the Party’s wishes in suggesting certain criticisms of 


the existing situation. But after a few meetings it became clear to each that he 


would ultimately be branded a rightist and that continued resistance would 
Onlyemakewmatterseworsessventually each of the targets came to admit the 
accusations. At that point the leader of the meeting would recite that, according 
to the target’s own confession and the facts and views presented by the masses, 
he had to be deemed a rightist. Before that point was reached, each target had 
gone through at least five or six sessions, some of them in front of the entire 
lawyers’ association or a joint meeting of the lawyers’ association and the staff 
of the bureau of justice. 

The sanctions to be given the rightists were not immediately made known, 
The only exception made was with respect to a man named Liang, who had 
been discovered to have engaged in pre-1949 counterrevolutionary activity. 
This “history” plus his present rightist views were deemed to have converted 
him into a current counterrevolutionary, and he was taken off by the public 
security bureau for criminal prosecution. As to the others, shortly after a group 
of their nonrightist colleagues was “sent down” to help staff a rural cooperative, 
they followed. It was while they were at the cooperative that their fates were 


announced. Two of them, who were declared “extreme rightists.”” were expelled 
from their positions and sent to rehabilitation through labor camp. Two others 


werewalsovexpelledsbut»were givensupervisedelabor® [see Chapter V] within 
the cooperative. Dhree remained law-oflice*officialsy but were demoted in of- 
fice and in grade and were required to labor with the peasants of the co- 
operative. 
and were permitted to serve as cadres within the cooperative. Like all other 
rightists, however, their freedom of speech and action was much more circum- 
scribed than that of the ordinary cadres who were sent down to the countryside. 
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ITEM 92 
[Interview] 


Lo was a Party member who 
‘bureauofeG@antony In his student days during the Anti-Japanese War he had 
been a member of the Nationalist Party. He revealed this in the many bio- 
graphical statements that he had submitted since liberation, but <hesneveremen- 
Yet during the 
movement to liquidate counterrevolution in 1955-1956 his name was discovered 
on a list of such officials. The disposition of his case was delayed because in- 
vestigation had not been completed concerning whether he had actively per- 
formed the duties of a KMT district official and could, therefore, be deemed a 
“historical counterrevolutionary” or whether, as Lo claimed, he had merely been 
given the title. 


. Because Lo was a section chief and Party 
member, the bureau was required to clear its decision with the city Party com- 
mittee. Since the antirightist movement was in full swing the bureau, instead of 
waiting for the committee’s approval as it normally did, confidently sent Lo off 
to rehabilitation through labor with a group of lower level cadres whose fate 


_| 


did not have to be reviewed by the city committee. Howéver*aftersstudying» 


Lo'stfileysthesci —_ senicleceatinntenlaentiomemnaea habilitati 
through labor because the evidence failed to show that he had actually performed 
othe duties*ofvayKMPoofficial. Accordingly, it ordered that Lo be released and 


restored to his rank and salary. 

on the ground that he had wrongfully concealed an important fact about his 
KMT “history.” And, fearing that dissatisfaction over the handling of his case 
might lead to his disaffection, it transferred him from the public security bureau 
to less sensitive employment. 





ITEM 93 


[Interview] 


Kao was an attractive orphan girl who married a traffic policeman in Canton 
when she was sixteen. A short time later her husband was convicted of cor- 
ruption and was sentenced to prison. Left alone in the world, Kao was exploited 
by an older woman who persuaded her to offer her favors to five or six men to 
whom the older woman introduced her. These men began to contribute regu- 
larly to Kao’s support, but the older woman appropriated the bulk of their 
contributions. In 1958 Kao and one of the men, a factory worker named Hsia 
whose wife lived in the countryside, grew fond of each other about the time that 
they heard that the police were investigating her activities. They decided to set 
up housekeeping together and to go to another area so that Kao could break off 
her undesirable relationships. They moved to a production brigade of a newly 
established rural commune in the suburbs. 

Soon after their arrival at the brigade the public security station in the area 
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was notified by the public security subbureau that had been processing her case 


that Kao was to be stbjected»tosrehabilitation»through labor because she"had 






hose members lived at home, instead of 
being sent off to a rehabilitation camp, and the subbureau approved. Hsia, how- 
ever, was convicted of adultery, and the couple was ordered to separate. [See 
Item 239 and Item 321.] 





ITEM 94 


[Interview] 


Shortly after the system of rehabilitation through labor went into effect in 
the area around Canton in late 1957, Ch’en, a seventeen-year-old boy who had 
a record of petty thefts and other minor offenses, let the water out of the fish- 
pond of the advanced agricultural producers’ cooperative in which he lived 
and stole many of the fish. The members of the cooperative were furious and 
insisted that serious action be taken against him. The public security special 
agent of the administrative village reported the case to the suburban public 
security station, which sent a cadre out to investigate. 


bd] 






hich, he said, was designed to handle cases like this and 


tation through labor, w 
could save their son from a life of crime. The investigator persuaded Ch’en’s 


few days later Ch’en was summoned to 
the public security station and sent off to begin his rehabilitation. 

When by 1960 Ch’en had not yet been released, his aged grandmother be- 
came very upset. She feared that she might soon die without seeing her grand- 
son again, and she scolded the boy’s father severely for having heeded the bland 
words of the public security officer. She began visiting the public security station 
every day and often persuaded Ch’en’s father to join her. 



















But the 
ilitation through 
the Ch’en 
nd returned 








public security station repeatedly informed them that the re 
labor camp was not yet prepared to release him. 
family made a fuss about their absent son. 
home in 1962. 


ITEM 95 


[Interview] 


Ho was a member of the people’s militia of an administrative village in the 
suburbs of Canton. One night in 1958 he went to the house of a local landlord 
element named Liu to seduce Liu’s attractive daughter. Despite the fact that 
he had no authority to do so, in order to gain entry into the house he an- 
nounced that he had come for the purpose of checking household registration. 
Liu was too frightened not to admit Ho to the house. But when his daughter 
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resisted Ho’s advances and Ho began to exert force, Liu intervened, and Ho 
beat him up rather badly. He left without achieving his goal, however, since the 
fight had awakened the neighbors. 
The next morning Ieiuewent»tosthessuburban” public security» station and»te- 
for question- 
ing. At first Ho denied the whole affair, even after the chief confronted him 
with Liu. But after the chief threatened to detain him if he persisted in lying, 
Ho became frightened and admitted the facts related by Liu. The station chief 
told Ho that he had better compensate Liu for the injuries that Ho had inflicted 
upon him, and Ho agreed to do so. No sanction was mentioned at the time. 


Shortly afterward, Wang, thedeaderofithe»production»brigade of the advanced 


agricultural producers’ cooperative in»which=Hovandsiu»bothworkedswent to 
I Wang and Ho had 


been unfriendly to one another for some time prior to the incident. Since 
militiamen often went unpunished for misconduct toward landlord elements and 
their daughters, Wang knew that unless he made an effort the public security 
station would probably let the matter drop. In his talk with the station chief 
he argued that Ho could not go unpunished, because he had unlawfully claimed 
that he was checking on household registration, had attempted rape, and had 
severely beaten the girl’s father. If the public security forces tolerated behavior 
like Ho’s, he said, everyone would feel free to violate the person of the mem- 
bers of landlord families, and social order would disintegrate. 
eee er oy SEP But. tl cumaiinianiad eee oF is] 

Yet h 
order to settle the matter 












elt that some action had to be taken against Ho in 





this 
recommendation. 

When a member of the people’s police showed Ho a copy of the order to 
take him to rehabilitation through labor, Ho refused to go. The policeman had 
to force him to go, and when Ho resisted, the policeman and a few militiamen 
subdued him after a struggle, handcuffed him, and took him away. 

After arriving at the rehabilitation camp, Ho wrote many letters of protest to 
various government agencies. One letter that he sent to the State Council in 
Peking claimed that he had not tried to rape Liu’s daughter, that the brigade 
leader had “framed” him out of enmity, and that the policeman who seized 
him had unlawfully beaten him. The State Council sent this letter to the public 
security bureau of Canton for investigation. The policeman who seized Ho 
denied that he had used excessive force, the brigade leader denied that any bias 
had influenced him, and since Ho was obviously lying about not having attempted 


to rape Liu’s daughter, the bureau rejected all of his charges in its report to the 


“1° 





After the camp au- 
thorities conducted a bitter struggle meeting against him, Ho admitted his 
wrongdoing. He was released in the spring of 1962. 
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Note the differences in procedure between Items 91 and 92, on the one hand, 
and Items 93, 94, and 95, on the other. What factors might account for these dif- 
ferences? 


ITEM 96 
Tk PUTT techel Decisi ' : i ue 
the authorities who must decide whether and when to release someone? Recall Items 
90C, 92, 94, and 95, each of which touches upon the termination of rehabilitation 


through labor. What grounds for termination do they suggest? The following docu- 
ment is related to termination problems. 


ND THE STATE COUNCIL OF THE PRC RE- 
LATING TO THE PROBLEM OF DEALING WITH RIGHTISTS“"WHO 
REALLY (passed at the 
92d plenary meeting of the State Council, Sept. 16, 1959; issued, Sept. 16, 1959), 
FKHP, 10:61-62] 







In 1957 the Chinese Communist Party and the people’s government led the 
people of the entire country in smashing the wild attacks of the bourgeois 
rightists, exposed a group of them, and won a great victory on the political and 
ideological fronts of our country’s socialist revolution. During the past two years, 
because of the influence of the great victory of the general line of our country’s 
socialist construction, because of the education and reform work of the Party 
committees and people’s government of the various levels, because of the super- 
vision and help of the masses of people who have a high degree of socialist 
consciousness, and because of the further consolidation of the people’s demo- 
cratic united front that is led by the Communist Party and the efforts of all 
democratic parties and groups, atupresentwa»greatumany~of "the »rightistswhave, 
to differing degrees, demonstrated their repentance and reform. Some persons 
among them have sincerely admitted their own errors and in words and deeds 
have demonstrated that they have sincerely reformed. When celebrating the 
tenth anniversary of the establishment of the great People’s Republic of China, 
in order to enable these persons and other rightists to reform even more, to 
and to enable them to feel that, under our country’s great socialist system, if 
they only change from evil to good they will have their own brilliant future. 










rom evil to good and 
who in words and deeds have demonstrated that they have really reformed shall 
that is, their rightist caps 
shall be removed. The units in which they are located shall reach conclusions 
on the basis of their behavior in work and study and shall announce them to the 
masses. 






It has been reported that 


represented a step toward 
release for those rightists who 


ceived rehabilitation through labor but that it did 
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ITEM 97 { 
Several former public security officers who have left China sineesthesspringeof 


They pointed out, 


however, that local police officials were skilled in finding ways to apply such in- 
structions flexibly. In this connection consider the following item. 


[Meng Chao-liang, “Preliminary Accomplishments of the Work of Rehabilitation 
Through Labor” (1959), p. 49] 


In a little over a year some persons undergoing rehabilitation through labor 


have and they have been discharged from 
rehabilitation through labor. 


their rehabilitation through labor units and to get employment there I i , indicating 


their determination honestly to rely on their own labor for their future livelihood. 


What reasons might motivate people genuinely to desire to remain with their 
rehabilitation through labor units? What techniques might officials use to stimulate 
people to apply to remain in such units? Recall the discussion in Part I of this 
volume, at notes 144 and 145 and see Items 314-316. 


ITEMS 98A-98B 


These two excerpts are typiall@f" published Chinese evaluations of rehabilitation 


through labor. 


ITEM 98A 
[Chang Chien, “The System of Rehabilitation Through Labor in Our Country,” | 
CFYC, 6:43-44 (1959)] 


[T]he vast masses of people praise this [rehabilitation through labor] policy 
as being the “policy of the three goods”: “good for the state, good for the 
members of the families of elements who are rehabilitated through labor, and 
good for the persons [who are rehabilitated] themselves.” They also praise it as 
“the measure with the four benefits’: “benefits for the state, benefits for the 
people, benefits for the members of the families of elements who are rehabilitated 
through labor, and benefits for the persons themselves.” For example, in 
Tientsin there was a youth named Wei who in the past committed acts of 
hooliganism and theft and who was constantly fighting and debauching women. 
His family had absolutely no way of dealing with him. The local public security 
station educated him many times, but he repented and reformed very little. But 
later, after less than a year of rehabilitation through labor, not only was he 
active in production, he was also able to send home a part of his monthly wages. 
His mother gratefully said: “The people’s government can make a lawless person 
into someone who can labor and who can afford to support a family. That’s 


mot easy. 
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This is how the masses assess the important accomplishments of our country’s 
system of rehabilitation through labor. 

In addition, there are also many elements who have been rehabilitated through 
labor and who, having undergone education and reform, feel very jubilant and 
excited; they call the Communist Party and the people’s government the “parents 
of their rebirth.” Entire families have written letters of thanks to the Party and 
the government for the education and reform of some of the elements who have 


been rehabilitated through labor and who have left the places of rehabilitation 
which gave them the opportunity to become “new persons” and to study a “skill.” 
ITEM 98B 


[Meng Chao-ling, “Preliminary Accomplishments of the Work of Rehabilitation 
Through Labor” (1959), pp. 47-48, 49] 


In order to attain these goals [of rehabilitation through labor] the state has 
appropriated capital, land, and equipment and assigned a group of cadres to 
establish a number of production units in industry, agriculture, and construction. 
Moreover, they [the persons undergoing rehabilitation through labor] are organ- 
ized for labor and production basically in accordance with the principles for 
managing state-operated enterprises and on the basis of their sex and their physi- 
cal condition. In the course of production, on the one hand, through coercive 
and educational methods we force them to labor; on the other, we also adopt 
various kinds of measures to stimulate their activism in productive labor and, 
basically in accordance with the principle of to each according to his labor, we 
give them a salary. During the early period of their labor, when their income 
from production is still insufficient for their self-support, the state also provides 
them with something to eat, something to wear and necessary funds for expenses 
of daily life. This enables them to be guaranteed the material necessities of life 
and to concentrate on labor and production and thought reform. Over a year 
of practice has proved that these methods which we have adopted are completely 
correct and very effective. 

Many persons who previously never labored and even detested labor and 
hated laboring people began"to cultivate some Jaboring habits, Many who in 
the past did not understand production, or who could not [even] distinguish 
between the five types of grain, now have léatfedeproductionwskills. The re- 
habilitation through labor unit in the city of Shen-yang [Mukden], during the 
first quarter of last year, assigned a group of persons undergoing rehabilitation 
through labor to study mechanical and electrical skills. In less than a year 30 
percent of them had reached the level of second-grade technicians while 70 
percent had reached the level of first [initial]-grade technicians. This change is 
not a simple matter for them. Although this is only a beginning, it signifies that 
they are in the midst of changing their eating-without-laboring, exploiting, and 
parasitic ways of life and have taken the first step toward the goal of reform — 
becoming self-supporting laborers. 

Rehabilitation through labor production, in a little over a year of development 
and construction, has already had preliminary accomplishments and has pro- 
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duced many products that are beneficial to society. For example, in agriculture, 
there were formerly only 2,000 mou of land on Hupei province’s rehabilitation 
through labor farm. Last year 5,000 mou of barren land were opened up. They 
produced over 810,000 catties of raw cotton, an average of 117 catties per mou. 

Some rehabilitation through labor units also had rather conspicuous ac- 
complishments in industry. The rehabilitation through labor unit in the city of 
Shih-chia-chuang in only a little over a year set up twelve kinds of industrial 
production and successfully manufactured on an experimental basis nineteen 
kinds of important products in succession . . . 


A little over a year of reform has already created ,conspicuousschangessinsthe 


There is a unit of rehabilitation through labor where thirty-eight former thieves 
became honest models who would not [even] keep money they found. Among 
them was a man named Hu who habitually stole from the time he was thirteen 
years old. During the early period of being provided shelter he still stole things 
in the rehabilitation through labor unit. After undergoing education many times 
he began to repent. Once on the way back from work he found a watch worth 
over a hundred yuan, but he handed it over to the government to return to the 
owner who had lost it. 


ITEM 99 
This excerpt suggests the author’s»sensitivity to thesfact»that»many = persons" both 
within China and in other countries failed to share his enthusiasm for the program 


of rehabilitation through labor. 


[Chang Chien, “The System of Rehabilitation Through Labor in Our Country” 
(1959), 44-45] 


The bourgeois rightists and bourgeois “jurists” attack our country’s putting 
into effect the system of rehabilitation through labor as “a violation of the 
Constitution.” Therefore, they attempt wholly to deny the lawfulness of this 
creative system. This is a barefaced malicious attack. 

As previously stated, the system of rehabilitation through labor has been put 
into effect on the basis of the State Council’s Decision Relating to Problems 
of Rehabilitation Through Labor. This Decision was approved by the seventy- 
eighth meeting of the Standing Committee of the National People’s Congress on 
August 1, 1957. Article 31 of our country’s Constitution expressly prescribes 
that the Standing Committee of the National People’s Congress has the power to 
adopt laws and decrees. Therefore, 
There can be no doubt whatever about that. 







the same time, Article 100 of 









e, observe public 
order and respect social morality.” Some of those whom the State Council’s 
Decision Relating to Problems of Rehabilitation Through Labor indicates should 
be the targets of rehabilitation through labor are precisely some of the persons 
who undermine the spirit of the provisions of Article 100 of the Constitution. 


| 
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This is a very obvious fact. Byeunseasonably.amaintainingethaterehabilitation 
through labor is “a violation of the Constitution,” it is not ditticult to see that they — 
[the bourgeois rightists and others} certainly are not genuinely concerned with 
ituti t are trying, by attacking it, to deny the great 
role of the system of rehabilitation through labor in our country . . . 

The bourgeois rightists and bourgeois “jurists” are hostile to socialism and to 
all the new things that have developed under the socialist system. Primarily, they 
hope to make society stop in its tracks and to have a restoration of the re- 
actionary rule of the bourgeoisie. Therefore, on legal problems, they still raise 
reactionary points of view from the old law and a set of so-called “standards” 
from the reactionary bourgeois laws in order to confuse the masses. Pheyetry, 
by these means to bind the hands and feet of the vast masses of laboring people, 
whowaresled “bythe worker class;"in=their struggle*againstwall"bad» people» and 
things, and to benefit their conspiracy to conduct a restoration. This is their 
purpose in tarnishing the innovative Decision Relating to Problems of Rehabili- 
tation Through Labor as “not in conformity to the ‘standards’” and a so-called 
“ ‘monstrosity’ that is not law.” Here we must point out that we are unceasing 
revolutionaries, that our law embodies the spirit of unceasing revolution and 
has contempt for all the “old rules” of bourgeois law. We want to smash the 
old unceasingly and establish the new. We do not accept the restraint of any 
old and crude rules. Whatever forms we adopt and whatever contents we pre- 
scribe are determined by whether or not they are beneficial to the dictatorship 
of the proletariat and to the undertakings of socialist construction. 


1, Does the author of Item 99 address himself to all of the arguments that might 
be made to challenge the constitutionality of rehabilitation through labor? 


2. Recall the quotation from Jzvestia at the beginning of this chapter thatyprofessed 


heir origin is discussed in Leon Lipson’s “Hosts 
and Pests: The Fight Against Parasites” as follows: 


“The anti-parasite laws began their modern career before the revival and refor- 
mation of the comrades’ courts and the volunteer people’s guard. Draft statutes 
appeared in party newspapers through the Union in early 1957. Under those 
drafts, ‘able-bodied citizens leading an anti-social, parasitic way of life, deliber- 
ately avoiding socially useful labor, and likewise those living on unearned income’ 
n cities, the meeting 
would be convoked by a street committee or apartment house management’s 
committee for cooperation in maintaining public order; in rural areas, by a 
village Soviet. Sentence could be passed by a majority of those attending, who 
in turn had only to be a majority of the adult citizens of the given local unit. 
Although the meeting could confine its action to a warning for a period of 
probation, the primary sanction was exile at forced labor for two to five years. 
The sentence would be «subjecteto™nonjudicialmeview but would go into effect 
on Seng confirmed by the executive committee of the local Soviet. . 
some of which was made public in articles and 
letters to the newspapers. A number of people asserted that the definition of 
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living on unearned income was vague; that sham-workers should be included 
beside non-workers; that the requirements for a quorum at the public meeting 
should be tightened. Someone urged that the government prosecutor (prokuror ) 
should be present at the trials to watch over legality; it was suggested that the 
power of the general meeting should be limited to the uncovering of facts to be 
brought to the attention of the prokuror for further action in the course of 
regular criminal prosecution; others urged that the public meeting be invested 
with a wider range of possible sanctions than the choice between a warning and 
two-to-five- “year exile. 

7 , mostly in a form close 
to the drafts, in nine “outlying” republics between 1957 and 1960. In the Rus- 
sian Republic and the Ukraine, no anti-parasite law was enacted until 1961; 
opposition there may have been even stronger though less visible.” ° 


3. An English translation of the RussianeRepublic’ss196i~antiparasiteslaw: may 
be found in CDSP, 13.17:8-9 (May 24, 1961). As substantially amended in 1965 
that law provides: 


“[A]ble-bodied, legally adult citizens who refuse to perform a major Consti- 
tutional duty — to work honestly according to their capabilities — and who 
avoid socially useful work and lead an antisocial, parasitic way of life are 


subject, upon the order of the executive committee of a district (or city) 
Soviet of Working People’s Deputies, to mandatory enlistment in socially useful 
work at enterprises (or construction projects) situated in the district where they 


r in other places within the given province, territory or 









autonomous republic. 

“Persons who avoid socially useful work and lead an antisocial, parasitic way 
of life and who live in the city of Moscow, Moscow Province, or the city of 
Leningrad are subject, upon the order of the district (or city) people’s court, 
to deportation to specially designated localities for a period of from two to five 
years with mandatory enlistment in work at the place of deportation. 


“Persons who have been sent to work by decision of the executive committee 
of a district (or city) Soviet of Working People’s Deputies or who have been 
deported by order of a district (or city) people’s court to specially designated 
localities and who do not take up work or, having taken jobs, do in fact avoid 
working may, upon representation of militia agencies or of the management or 
public organizations of the enterprises (or construction projects), be subjected 
by the district (or city) people’s court to corrective [correctional] labor for up 
to one year with deduction of 10% of their earnings. 

vupon representation of the agencies 
for the safeguarding of public order, 
@reedommmnder the procedure stipulated in Art. 28 of the Russian Republic 


5. Problems of Communism, 14.3:73-74 (March-April 1965). Quoted by permission 
of the United States Information Agency, publisher. 
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Criminal Code. The term of corrective [correctional] labor or deprivation of 
freedom is not considered a part of the term of deportation.” ° 


Compare these Chinese and Soviet sanctions in terms of (a) deprivations imposed; 
(b) conduct proscribed; (c) procedures employed. 
4 


in the Soviet Union and the PRC? | 

6. Decree of the Presidium of the Russian Republic Supreme Soviet, “On Amendments 
to the May 4, 1961, Decree of the Presidium of the Russian Republic Supreme Soviet 
‘On Intensifying the Struggle Against Persons Who Avoid Socially Useful Work and 
Lead an Antisocial, Parasitic Way of Life,’” Vedomosti Verkhovnovo Soveta RSFSR, 38 
(364): 737-739 (Sept. 13, 1965); translated in CDSP, 17.44:13 (Nov. 24, 1965). Trans- 
lation from the Current Digest of the Soviet Press, published weekly at Columbia Uni- 
versity by the Joint Committee on Slavic Studies, appointed by the American Council 
of Learned Societies and the Social Science Research Council. Copyright 1965, vol. 17, no. 
44, the Joint Committee on Slavic Studies. Reprinted by permission. 


Chapter V Supervised Labor versus Control: 
The Borderline between Administrative 


and Criminal Sanctions 


A. Development of Control and the Administrative-Criminal Distinction 


B. Emergence of Supervised Labor 


In the course of this [supervised] labor, the thinking of these landlord, rich 
peasant, counterrevolutionary, and bad elements is in the process of changing. 
In the past, twenty-six of these persons were regularly violating the law and 
committing sabotage. Within a month after they joined the team, only three of 
them were still engaging in minor sabotage activity, and they promptly received 
disciplinary sanctions. The others behaved honestly and labored actively. All 
elements whose production is being supervised average at least five, and some- 
times as many as eight or nine work points a day. In the past, when the fruit 
ripened, a loafer, Wu T’ai-pao, would not cook his meals but would steal fruit 
for his meals. Whenever he went to labor in the fields he had a “stomachache” 
or was “dizzy.” Now he earns five or six work points a day. Every night they 
[these elements] study politics, culture, and technical skills. There are more 
than ten illiterates who now know how to read over one hundred characters. 
The elements whose production is being supervised have already started to 
realize the glory of labor and have developed an affection for labor. The 
hooligan, Wu Yii-ying, said: “Participating in the supervised production team 
makes me truly feel the glory of labor for the first time and feel that the 


individual has a future and has opportunities.” Very recently the twenty-six 


The vast masses were very satisfied with 
this, and the members of the families of those who asked to stay together also 
supported it. The mother of a habitual thief, Wu Yii-chun, was moved to tears 
and gratefully said: “If the supervised production team had been organized 
earlier and had saved my son earlier, he would not have committed a crime 
and been sentenced to imprisonment.” 







Hsii Yu-shan, “The Work of 
Reforming Bad Persons Is 
Actively Being Done Well” 1 


[O]riginally, the government of Hsi-ho-pai village had approved two years 
of control for the controlled element, Ho Yung-li. But because he was able 


1. Kuang-ming jih-pao (Enlightenment daily), July 4, 1958, p. 3. 
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to labor actively during the term of his control and in the course of flood- 
control work was able to relieve some emergency situations in the interests of 
the public, and because he was also able to observe strictly the policies, laws, 
and decrees of the government, the masses proposed that the government be 
requested to 


ernment, the masses requested the government to extend the term of his control 
; 

“A Majority of Landlord and Rich 

Peasant Elements in the Administra- 


tive Village of Chang-ch’ing Change 
Their Status” * 


ccording to Soviet sources, hundreds 


of thousands of people fell victim to this form of oppression. Yet the Chinese leaders 
recognize the existence of limits upon their ability to subject to this sanction all 
those who might be deemed eligible for it. Former public security officers have 
pointed out that the i 2 
whatever the 
ultimate gain in terms of freely exploitable labor. They have also emphasized that 
the government has been alert to the possibility that too broad an application of 
sO severe a sanction mighteprovokespopular discontent of serious proportions. 
In order to meet the need for a sanction that would provide long-term reform 
without constituting a substantial deprivation of freedom or an undue administrative 


burden, virtually at the same time that the government established rehabilitation 


This sanction is 
often referred to as “controlled production” or “supervised production.” Like reha- 
bilitation through labor, espite 
the fact that it In this case the difficulty of 
distinguishing between criminal and administrative sanctions is compounded because 
the criminal sanction that it resembles i nd is therefore easily 
confused with “controlled production,” particularly by officials to whom legal niceties 
are still novel. 
















As suggested by Chapter IV, post-1957 political conditions have not permitted 


= 


ublications relating to the development of control, 
on the other hand, deriving from the reflect an effort by some 








2. Shan-hsi jih-pao (Shansi daily), Nov. 23, 1956. 


SUPERVISED LABOR VERSUS CONTROL = 277 


ITEM 100 





The re a product of the intensive nationwide campaign 


Provisional Measures we 
conducted from 1950 to 195240 suppress counterrevolutionm: (sec Chapter VI). In 


addition to the ,hundsedssofethousands,ofemajorsofienders who were sentenced to 
death and the many more Seep eater aso REE RONAN IE received long terms of reform through labor, the 
campaign identified ho had provided important support 


to the Nationalists prior to 1949 butewhosespost=1949sloyalties*weresunclear»’Phese» 


“‘historicalecounterrevolutionaries*»couldenot™besignored. Yet, to subject them to 

se unishment would have been politically and administratively inexpedient. 

Conta was devised as the appropriate respon, and these Provisional Measures 
promulgated on the basis of a good deal of experience with that sanction. 


[PROVISIONAL MEASURES OF THE PRC FOR CONTROL OF COUNTER- 
REVOPUTIONARIBS (approved by the Government Administration Council, 
June 27, 1952; promulgated by the Ministry of Public Security, July 17, 1952), 
FLHP W6®, pp. 53-55] 


Article 1. These Measures have been specially adopted on the basis of the 
provisions of Article 7 of the Common Program of the Chinese People’s Politi- 
cal Consultative Conference [see Item 116] and in keeping with the spirit of 
the Act for Punishment of Counterrevolution [see Item 118], in order thoroughly 
to eliminate counterrevolution, consolidate the people’s democratic dictatorship, 
and strengthen contro! of counterrevolutionaries who should be controlled. 


Article 2. Thesgoalsofecontrolishallebe, under control by the government and 
supervision by the masses, «tomgivescounterrevolutionariesedefinitespunishment». 
and ideological education to enable them to reform into new persons. 


Article 3. The following counterrevolutionaries who historically committed 
evil acts and who, since liberation, have not demonstrated or proved their 
repentance and reform though they have not engaged in current counterrevo- 
lutionary activity, must be given definite punishment; but if the degree [of 
seriousness] of their evil acts does not require that they be arrested and sentenced, 
they all shall be controlled in accordance with these Measures: 

(1) Counterrevolutionary secret agents; 

(2) Bavhbomsuinmenigaiiaasianalipailiss and youth leagues; 

(3) Heads of reactionary societies 

(4) dsandlordelements who persist in their reactionary standpoint; 

(5) Chiang [Kai-shek]’s counterfeit military and government officials who 
persist in their reactionary standpoint; 

(6) Other counterrevolutionaries who should be controlled. 


ice» 4, Controlled iiaiiateaieielenllia bois ideal 
rights: — 


(1) Pherightto'vote and the right to stand for election; 
(2) Theaighttovholdadministrativeroffice in state organs; 
(3) The aightstospanticipate,in.the.people's,atmedeforces: and in people’s 


organizations; 


; 
; 
-_—_. 
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(4) The sightssofieireedomeofespeechsepublication, assembly, association, 


correspondence, [choice of] residence, movement of household, and demon- 
stration and procession; 

(5) The right to the people’s honors. 

Article 5. Controlled elements must observe the following provisions: 

(1) Observe the government’s control provisions; 

(2) Engage in proper employment and actively labor for production; 

(3) Upon discovery, immediately report the counterrevolutionary activity 
of others. 


Article 6. The term of control shall be fixed at not more than three years. 


Article 7. If controlled elements violate control provisions or continue to 
conduct counterrevolutionary activity, on the basis of the seriousness of the 
circumstances of the case, the term of their control may be extended, or they 
may be arrested and dealt with according to law. 

Article 8. In any one of the following situations the term of control of con- 
trolled elements 

(1) 
and the provisions of control, an 

(2) They accept the super 
duction and really reform; 

(3) They establish their merit by denouncing counterrevolutionaries to the 
people’s government; 

(4) They 
or they make special contributions. 

Article 9. 
themsélvesymembers of their families, relatives, and friends may not be in- 
volved. 

Article 10. Anyone shall have the right to supervise controlled elements and 
to denounce their unlawful activity. 

Article 11. 
toreourts which decide upon approval by judgment in accordance with law, 
and to public security organs of the county and city [level].and above. In the 
countryside the government of the district or the administrative village shall 
submit its recommendation for control to the county public security bureau for 


examination and ls In cities the public security station and the public 


for examination and approval. The same procedure shall 
apply to extension and reduction [of the term of control] and to termination [of 
control]. 

After approving control of controlled elements, the approving organ shall 
immediately send down a formal notification and also shall announce the impo- 
sition of control at.an appropriaté mass meeting. 

Article 12. All counterrevolutioniaries who are sentenced to control by the 
people’s judicial organs shall also be dealt with in accordance with these Meas- 
ures. 















d decrees of the government 
heir actions really indicate good behavior; 
on of the masses, actively labor for pro- 


in other ways, 
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Article 13. Public security organs in the various places shall be responsible 
for enforcing these Measures. 

Article 14. All provinces (cities) may, on the basis of the provisions of these 
Measures and on the basis of concrete local situations, adopt detailed rules for 
enforcement [of these Measures] and submit them for approval and execution 
by the people’s governments of large administrative areas (military government 
committees). 

Article 15. After approval by the Government Administration Council of the 
Central People’s Government, these Measures shall be promulgated and put into 
effect by the Central Ministry of Public Security. 


Under the Provisional Measures: 


1. Is conduct that subjects one to control deemed to be a crime? 
2. Is control a criminal sanction? 


3. Who may impose control? According to what kind of procedure? 
4. May control be imposed upon those who commit nonpolitical crimes? 


ITEM 101 


[DECISION* OF DHE STANDING*COMMITTEE OF THE NPC OF THE PRC 


IN ALL 
CASES BEING DECIDED UPON BY¥YYUDGMENT) OP A»PEOPLE’S COURT 


(passed at the 51st meeting of the Standing Committee of the NPC, Nov. 16, 
1956), FKAP, 4:246] 


The Standing Committee of the National People’s Congress at its fifty-first 
meeting on November 16, 4956, decides: 

In the future, control of counterrevolutionaries and other criminals shall in 
all cases be decided upon by judgment of a people’s court in accordance with 
Jaw, and the judgment shall be transferred tospublic:seeurity,organsforexecution. 

If, during the term of their control, controlled elements are discovered to 
have committed a new criminal act for which it is necessary to extendethat, 


ecause their behavior is good and they have established their merit, 
it is of their control or to terminate control in 
advance of schedule, thisyalsommust*be*decided upon by judgment»ororder sof 
a people’s court in accordance with law. 


ITEM 102 a 


[Ku Ang-jan, “Why Must Control of Counterrevolutionaries Be Decided Upon by 
Judgment of a People’s Court?” Shih-shih shou-ts’e (Current events handbook), 
23:35-36 (Dec. 10, 1956)] 


Hereafter, why must control of counterrevolutionaries and other criminals in 
all cases be decided upon by 
P | Meas for Control»ofeG sti : 
i ituati i nder the leader- 
ship of the Chinese Communist Party and the people’s government, the people 
of our country had with great fanfare launched the movement to suppress 
counterrevolution. At that time there was a group of counterrevolutionaries 
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whose acts did not require that they be arrested and sentenced to imprisonment 
but which did require that they be promptly controlled so that, under control by 
the government and supervision by the masses, they would reform into new 
persons. But at that time the institution of people’s courts had not been per- 
fectedsthroughout»the»countryyand they could not yet completely assume the 
task of approving control of counterrevolutionaries. Therefore, the Provisional 
Measures for Control of Counterrevolutionaries prescribed that the right to ap- 
prove control of counterrevolutionaries belonged to courts, which decide upon 
approval by judgment in accordance with law, and to public security organs of 
the county and city [level] and above. At that time handling things in this 
fashion was completely correct and necessary. 

But at present the situation is different. In the past few years a decisive 
victory has been won in the struggle to suppress,counterrevolution” The organi- 
zation of the procuratorial organs and thescourtssisebeing»perfected*more and 


more every day, and the people’s democratic legal system of our country is 
becoming increasingly perfect. The Constitution of our country prescribes that 
the people’s courts have the power to adjudicate cases, and control is one of 
the state’s devices for punishing counterrevolutionaries. It .consistsemainly«of 


depriving the controlled elements of their political rights and compelling them 





f counterrevolutionaries and other criminals. 
It was for the purpose of thoroughly implementing the system of mutual re- 










straint and the 





the procuratorial organs, and the courts, thereby further 
perfecting our country’s legal system, that the Standing Committee decided 
that in the future, the control of counterrevolutionaries and other criminals shall 
in all cases be decided upon by judgment of a people’s court. 

Why is it that the term of control can only be extended when controlled 
elements are discovered to have committed a new criminal act for which it is 
necessary to extend that term? This is also a provision based on a different 
situation existing in a different period. 

According to the provisions of Article 7 of the Provisional Measures for 
Control of Counterrevolutionaries, the term of control of those who continue 
to conduct counterrevolutionary activity and those controlled elements who vio- 
late control provisions may, on the basis of the seriousness of the circumstances 
of the case, be extended. Compared with the decision of the Standing Com- 
mittee, this is severe. But in the conditions of the past few years, when rela- 
tively many counterrevolutionaries still existed and counterrevolutionary activity 
was still rather rampant, this kind of relatively severe provision was beneficial 
to the suppression of counterrevolution and to the consolidation of the people’s 


democratic dictatorship. 
But now circumstances have changed. Counterrevolutionary"'strength is: more 
toward counterrevolutionaries in order further to isolate and liquidate the re- 


maining counterrevolutionaries and mobilize all forces that can be mobilized to 
participate in the socialist construction of the country. Therefore, the Standing 
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Committee decided that the term of their control can only be extended when 
i for 


which it is necessary to extend that term. Naturally, we must strengthen the | 
work of educating and reforming those controlled elements who behave badly -/_) |, of 


outvofeconsideration*for =, = /'_ 
but who have not committed any new crimes, but lege hist 


we must not extend the term of their 

control. That is to say, if they have not committed a new crime, when their 
term has expired their control must be terminated on schedule. oe 
you 





1. Does the above Decision suggest that by 1956 control was being applied to gods 


persons other than counterrevolutionaries? pen 
2. Under the above Decision may control be applied to persons who have not qr", wh a 


been convicted of a crime? ie pumas 
3. How would you summarize the legal reasoning that led to the conclusion (a) 


that control must in all cases be decided upon by judgment of a court; and (b) that 
the term of control can only be extended if the controlled element commits a new 


crime? 
ITEM 103 


In the following excerpt, 


ing»controlvexclusivelysas\a’criminal sanctionvand spell out what they believe should 


be its content. 


[Lectures (September 1957), pp. 194-197] 


But if we apply control as an ordinary punishment of the criminal law, we 


still must resolve the problem of the content of control. Originally;:control» had» 


two elements: one was reform through labor without holding offenders in 
«custody; one was deprivation, of political:rights» In the past, control was applied 
“mainly to counterrevolutionaries. Therefore, deprivation of their political rights 
during the term of control was completely necessary. But'when»controlhis,applied 


to thieves, swindlers, and other criminals who endanger the security of society, 
tl Or iocialiieibabaatinteDintaltiialiatmmeaiiaaieiies 
i . Next, 


as mentioned before, deprivation of political rights is a supplementary punish- 
ment of the criminal law. If control also includes deprivation of political rights, 
it duplicates that punishment. But the punishments themselves demand that 
they not duplicate each other but rather that each have its own different, 
specially prescribed content and function. In order to resolve this contradiction 


tenced to control, they should be sentenced to deprivation of their political 
Since control is limited to reform through labor without holding offenders in 


custody, what then is its content? On the basis of the provisions of Article 5 of 
the Provisional Measures for Control of Counterrevolutionaries, controlled ele- 
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ments must: (1) observe the government’s control provisions, (2) engage in 
proper employment and actively labor for production, (3) upon discovery, im- 
mediately report the counterrevolutionary activity of others. 

nd [if they want] 
to travel, they must obtain approval. In Several Regulations Relating to Dealing 
with Corruption, Waste and Overcoming Bureaucratic Errors, it is prescribed 
that corrupt elements who are subjected to control by their organs “. . . shall 
remain in the same organs while bearing their guilt and working, but that dur- 
ing the term of control they shall have no title . . . but they shall be given 
an opportunity to learn and their necessities of life shall be guaranteed.” We 
believe that since control is a light punishment applied to various criminals with- 
out holding them in custody, too many and too strict limitations would not be 
fitting. In keeping with the spirit of the above-mentioned Regulations and also 


with reference to our practical experience, the following provisions may be made 
cee Tien |) controlled elements must observe 
the laws of the state, aeceptethe»supervisionyof:the»government and the masses 
and actively labor for production; bir diar sepreren arcs the 
circumstances of their activities to the people’s council of the administrative 


village, the public security station, or the department for which they have 
originally been working, whichever body has the power of supervision; 

















the public security station, or the depart- 
ment for which they originally have been working, whichever body has the 
power of supervision. Aside from these, we should not establish other limi- 
tations. As for controlled elements who have employment in society [that is, 
nongovernmental], not having a title and not having this period of employment 
count toward work seniority are natural consequences of control. 


With respect to the term of control, Article 6 of the Provisional Measures 
for Control of Counterrevolutionaries prescribes that it shall be fixed at not 
more than three years. Article 3 of the Act for Punishment of Corruption pre- 
scribes that it shall be fixed at not more than one year. As for the minimum 
term of control, there are no express provisions in the law. In practice, terms 
imposed by control and labor service [outside prison] sentences have sometimes 
been longer than three years, but they have also been as short as one month or 


We believe that it would be more appropriate to fix the limits ateSix months 





The term of the punishment of control is calculated from the day on which 
the judgment is rendered, and the period in which he [the offender] has been 
confined in custody prior to the day on which the judgment is rendered should 
be deducted from the term of the punishment. The standard for [making such] 
deduction has not yet been expressly prescribed by law. On February 22, 1957, 
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in a reply to the high people’s courts of Anhwei, Chekiang, and Kiangsu prov- 
inces, the Supreme People’s Court pointed out: “Temporarily, before the promul- 
gation of our criminal code, the deduction problem relating to the period in 
which a counterrevolutionary criminal has been confined in custody before he is 
sentenced to control may be handled in this manner: one day of confinement 
in custody reduces the term of control one day.” But 4 







. eedc ad in 
nt for a fixed term 
ard for [making] the 





nature is different from such punishments as imprison 
and detention that do involve such deprivation, the sta 
deduction should also be different. 





During the term of control, if controlled elements behave well and really 
demonstrate repentance or if they establish their merit, the organ responsible 
for executing the sentence may recommend to the people’s court that it approve, 
by judgment or order, reduction of the term of control or discharge from 
control in advance of schedule. If during the term of control controlled elements 
violate control provisions, the term of control may be extended if necessary. 
If during the term of control controlled elements commit a new'crime; or 


if a previously undiscovered crime of theirs is discovered, they*should*bestried 
cand’ dealt) with»inwanotherscaseyFor this there are clear provisions . . . We 
believe that extension of the term of control generally should not exceed one 
half of the term of the original sentence. 


1. Are the recommendations of the authors entirely consistent with the 1956 De- 
cision on control (Item 101)? 
2. Compare control with (a) rehabilitation through labor; and (b) the sanctions 
applied under Soviet antiparasite legislation. 
eB Recall that under Soviet legislation (see p. 273) parasites who refuse to work 
> The 
Criminal Code of th below translated as “correctional nek 


labor,” as follows: 








“Article 27. Correctional labor tasks without deprivation of freedom. Cor- 
rectional labor tasks without deprivation of freedom shall be assigned for a 
term of one month to one year and shall be served, in accordance with the 
judgment of the court, either at the place of work of the convicted person or 
in any other place determined by the agencies in charge of application of 
correctional labor tasks, but in the convicted person’s district of residence. 


tasks without deprivation of freedom shall be made at a rate established by the 
judgment of the court within the limits of five to twenty per cent of the wages, 
and transferred to the state.” 3 


How does control differ from the Soviet corrective labor? 


3. Translated in H. J. Berman and J. W. Spindler, Soviet Criminal Law and Procedure, 
The RSFSR Codes (Cambridge, Mass., 1966), pp. 156-157. 
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a ITEM 104 


This item, which, like the Lectures, was written in early &957yesummarizes™the 
development of control up to the time of the antirightist movement and presents a 
control. — 


(Hsiao Ch’ang-lun, “A Preliminary Approach to Problems of Control,” CFYC, 2:9- 
10 (1957)] 


1. The Nature of Control. This is a problem about which there has been 
great debate in the past. Correct understanding of the nature of control is a 
prerequisite for correct evaluation of the role of control and for the resolution 
of problems relating to control. 

What is control? Controlled elements must earnestly observe the following 
provisions from the Provisional Measures for Control of Counterrevolutionaries, 
from local provisional measures for controlling counterrevolutionaries (for 
example, the city of Shanghai’s), and from the methods [used] in practice with 
respect to the control of other criminals: (1) [observe] the policies, laws, and 
decrees of the state and certain provisions and orders of the organs that 
execute control (public security organs); (2) engage in proper employment 
and actively labor for production; (3) accept the supervision of local people’s 
organizations or the masses of people; (4) upon discovery immediately report 
the counterrevolutionary activity or other criminal activity of others. 











strengthens their education and supervision, controls their activities, and attains 


t. 


In the past, whensaypeople’s,courtdetermined» after adjudication to apply the 


coercive i , that is, a criminal 
punishment. 


‘Sanction, "An administrative sanction is a coercive measure which is applied in 
accordance with law by administrative organs in the exercise of their administra- 
tive powers against those who have violated administrative laws. 

But some comrades have exaggerated and made absolute one of the two 
kinds of control reflected in the two different situations, to the extent that 
some believe that control is not an administrative sanction but only a criminal 
punishment while others believe that control is not a criminal punishment but 
only an administrative sanction. The latter also believe that control must not 
be included among the categories of punishment in the criminal code being 
drafted by our country. This was the generally prevailing view of an early 
period. The above two views are both one-sided. 

Actually, ¢ 
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ince the organs that 
procedures for adopting them, and the legal 
This is not a unique situation. For 
example, in some separate criminal laws and regulations there are provisions 
for detention, fine, and other criminal punishments. But the City Traffic Rules 
prescribe that public security organs have the authority to detain those who 
violate the Rules, according to the circumstances of the case; the Provisional 
Customs Law prescribes that customs has the authority to impose on violators 
fines of different amounts according to the circumstances of the case; various 
kinds of special tax statutes and the detailed rules for their implementation 
all prescribe that the tax organs have the authority to impose on violators 
fines of different amounts according to the circumstances of the case. This 
detention and these fines are the same in form, that is, the contents and the 
methods for imposing them are the same in form, as the detention and fines 
that serve as criminal punishment. Sometimes even the periods of detention 
and the amounts of the fines are the same. Butswe»should differentiatesbetween 


the following situations: if a state administrative organ decides to apply these 
; ; ; iit = 
criminal record;#if a people’s court by judgment applies these sanctions as 
punishments, the sentenced person has a criminal record. Expunging this record 
requires a certain period of time. Very obviously, the two have different legal 
consequences, and the nature of the two is also not completely the same. 

A recently promulgated regulation prescribes: “In the future, control of 
counterrevolutionaries and other criminals shall in all cases be decided upon by 
judgment of a people’s court . . .” Thus, in the future, control shall only be 
a criminal punishment. Therefore, when it is necessary to propose adoption of 
the criminal code, provision should be made for control as a criminal punishment. 


decide upon adopting them, 





1. The author of Item 104 states that: 

“Actually, although some criminal punishments and some administrative sanctions 
are the same in form, they are different in nature since the organs that decide upon 
adopting them, the procedures for adopting them, and the legal consequences of 
adopting them are different.” Do you agree? 

2. Does the author’s position receive any support from the following quotations? 


a. “A crime is an act capable of being followed by criminal proceedings 
having a criminal outcome, and a proceeding or its outcome is criminal if it has 


certain characteristics which mark it as criminal . . . I%downotethinkethatwa 






b. “What distinguishes a criminal from a civil sanction and all that dis- 
tinguishes it . . . is the judgment of community condemnation which accom- 
panies and justifies its imposition.” 5 


4. G. Williams, “The Definition of Crime,” in George W. Keeton and Georg Schwarzen- 
berger, ed., Current Legal Problems, VIII (London, 1955), 125, 130. 

5. H. M. Hart, Jr., “The Aims of the Criminal Law,” Law and Contemporary Prob- 
lems, 23:404 (1958). 
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At the time of its publication, the thesis concerning control that was advanced by 
the author of 


' of control reappeared as an administrative sanction, but this sanction was distin- 
guished from control by"the™labelswof\supervisedwlabory controlled production, or 
supervised production. No detailed analyses of this “new” sanction have been found 


in the journals or the press, although brief references to its existence are common. 











ITEM 105 


This item, although only a legislative draft, actually was employed to authorize 
the application of this sanction, here called supervised production, to landlord, rich 
peasant, counterrevolutionary, and other bad elements in the countryside. 


[NATIONAL AGRIGULTURAL DEVELOPMENT OUTLINE OF THE PRC FOR 
2956=1967)(Tevised draft, Oct. 25,1957), FKHP, 6:37, 57-58] 


(This draft Outline was presented by the Chinese Communist Party Central 
Committee in January 1956 and has already played an active role in actual 
life. Now, based upon some factual changes and work experiences of the past 
two years, some necessary revisions and supplements have been made. They 
were presented to the peasants and to the entire body of the people to develop 
discussion and again to make [further] revisions. They are being prepared for 
presentation to the National Congress of the Chinese Communist Party for 
passage. Afterward they will be presented to the State Council for discussion 
and passage. Finally, after being presented to the National People’s Congress 
for discussion and passage, they will serve as a formal document for promulga- 
tion. It is contemplated that during the next ten years many new situations will 
definitely emerge, and revisions will again have to be made. Note of the Chinese 

a i Communist Party Central Committee, October 25, 1957) 


ms a (39) Reform Landlord, Rich Peasant, Counterrevolutionary, and Other 
aN Bad Elements in Rural Villages, Protect Socialist Order in Rural Villages. 


Nu According to the provisions of the Model Regulations for Advanced Agricul- 
! tural Producers’ Cooperatives, 


and 

former counterrevolutionaries in rural villages. BhOse Whose"Onditions...arc. 
The 
cooperative should strengthen the education and administration of these persons 


on the basis of individual circumstances. Moreover, it should regularly educate 
members of the cooperative and peasants who are outside the cooperative to 
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heighten their vigilance to prevent the possibility of sabotage activity occurring 
among them. If the behavior of former landlord, rich peasant, and counterrevolu- 
tionary elements who have already become members or candidate members of 
the cooperative is not good and repeated education fails to change them, those 


who are members may on an individual basis-besdemotedsto»candidatesmembers 


Oretowsupervised»production [status]; those who are candidate members may 


be demoted to supervised production [status]. If they commit acts of sabotage, 
they shall also be given punitive legal restraints. 

Gambling shall be strictly prohibited, and the activities of societies shall be 
repressed. Thieves, swindlers, hooligans, secret agents, and all kinds of bad 
elements who seriously undermine social order must all be punished according to 
law. 


ITEM 106 


The cartoon on the next page appeared in a pamphlet that illustrated the ap- 
plication of the various provisions of the revised draft of the national agricultural 
development outline (Item 105). The English translations have been added. 


[Cheng Wen-chung, cartoon; in Ch’iian-kuo nung-yeh fa-chan kang-yao (ts’ao-an) 
?u-chieh (National agricultural development outline (draft) illustrated; Peking, 
1957), p. 2 


ITEM 107 


This item provides legal authority for imposingethe»sanctionsupon another special» 


class of the rural population, 


[INSTRUCTIONS OF THE CCPCC AND THE STATE COUNCIL OF THE PRC 
RELATING TO CHECKING THE BLIND OUTFLOW OF PEOPLE FROM 











Dec. 18, 195%), pp. 229-230] 


1. In rural villages ideological education of the masses shall be strength- 
ened . . . Agricultural producers’ cooperatives and people’s councils of ad- 


ee villages shall earnestly dissuade those people who attempt to flow 
out of rural villages, and may not freely issue certificates permitting them to 


who like to run around 
tempt others to go to other places shall be given 





in other places, and w 





ITEM 108 
This item is an authoritative recommendation that a very@troublesomesitypesof 


= former public security officer has reported that an unpublished decree 


subsequently implemented this recommendation. 


[Teng Hsiao-p’ing (General Secretary of the CCPCC), “Report Relating to the Rectifi- 
cation Movement” (Sept. 23, 1957), p. 18] 
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curalevillagessof that province and the government may individually authorize 
cooperatives with the facilities As for problems 
relating to this matter, appropriate measures which have been suggested to the 
State Council for study shall be proposed to the National People’s Congress for 


scrutiny and decision. 
ITEM 109 _l 


This item suggests someskinds»ofeconductethat*havesresultedsin a person’s desig- 
nation as a “bad element,” subject to supervisedwabon, 


[Ts’ui Ch’eng-hsiian,® “How We Defended the Safety of Hsing-fu People’s Com- 
mune,” CF YC, 6:62 (1958)] 


3. During the commune movement some unlawful bourgeois elements and 
other bad elements resorted to corruption, theft, concealment of property, 
and other measures to résistand undermine the*commune" movement. Besides 
attacking those who committed serious acts of sabotage, we carried out 
controlled production over the ordinary elements who would not accept reform, 
and through supervision by the masses gradually reformed them into self- 


supporting laborers. { 


ITEM 110 
Manyrightists*received"supervisedelabor (see Item 91). Together with “landlord, 
rich peasant, counterrevolutionary, and other bad elements,” they were called the 
“five types of elements.” This item relates the case of a public security officer who 
was found to be a rightist and was given this sanction. 


[Interview] 


Shih was a public security officer attached to a subbureau in Canton. In 
1950, when the land reform team came to his native village, it accused his 
father, who was a minor landlord, of owing a “blood debt” to the masses 
because of his participation in the disposition of a case that arose in the village 
in 1948, prior to the Communist takeover. A petty thief had been caught, and, 
rather than send the thief to court for punishment, the head of the administrative 
village had called together the important people in the area to handle the case 
according to the local “village rules.” The group, which included Shih’s father, 
had approved the recommendation of the village head that the thief be buried 
alive. By the time of land reform, the former village chief and his principal 
assistants had fled from the area. Although Shih’s father had played only a 
subsidiary role in the handling of the case, the land reform team held him 
responsible for the thief’s death and had him executed. 

This family background did little to promote Shih’s career in the public 
security force. In 1955 he was transferred from the subbureau to serve as a 
secretary in a public security station. During the latter part of the movement 


6. In a footnote to this article, the author is said to work in the people’s court of 
the city of Hsin-hsiang. 
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to liquidate counterrevolution in early 1956, when the station cadres were 
engaged in “study” of state policy toward political crimes, at one of the dis- 
cussions Shih stated that according to the directives of the central government 
his father should not have been executed since he had only been an accomplice 
rather than a principal offender. While nothing was said against Shih at the 
time, his attitude was recorded for future reference. 





ehandling*ofehis*father’s*ease. He was expelled from the Youth League and the 
government and was sentetoscontrolledeproduction on a state farm that was 


run by the political-legal organs. 





ITEMS 111A-111C 


In addition to providing further examples of the types of persons who are given 
supervised labor, 


(. ITEM 111A 
[Hsii Yu-shan, “The Work of Reforming Bad Persons Is Actively Being Done Well,” 
Kuang-ming jih-pao (Enlightenment daily), July 4, 1958, p. 3] 


The Ling-shui federated agricultural cooperative of the administrative village 
of K’o-mu in Ching-chiang county [Fukien province], has organized a production 
team. Through productive labor and political education, the team has actively 
reformed landlord, rich peasant, counterrevolutionary, and bad elements and has 
already had very good results. 


This cooperative has eighty-fourdandlordyrich»peasant,;,counterrevolutionary, 
and bad elements. After having undergone education and reform for the past 
several years, 65 percent of them have become self-supporting laborers. But 
there still are some *whovevenmnowmefusestowengagesinslabor, who like to eat 


but are too lazy to work, who spread rumors, and who commit theft and 
sabotage. The masses are extremely dissatisfied with them, saying: “We plant 
grain for these bad eggs to eat, and feed them so that they can come back to 
undermine production.” During the double-anti, double-comparison movement, 
the members of the cooperative all wrote large character posters asking the 
leadership of the cooperative to adopt measures to reform these persons. In 
the middle ten days of May, based on the requests of the masses, ¢heseommittee 


. 






mamessfof those who should be reformed] ¢ yple's 
ul f inl landlord, rich peasant, counter- 
revolutionary, and bad elements g 
gani : juction teams They plowed the hillsides and 
reclaimed barren fields on the Ling-yuan mountain of the cooperative. 

Within one month, this team . . . [There follows a list of its production 
feats and plans. ] 

This supervised production team has been managed according to the mass line. 


The masses debated and proposed names and convened a meeting of [the 
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supervised elements’] family members to discuss and study the matter. The 
supervised elements wrote out applications and guarantees. In order to achieve 
the supervision and reform of these elements, the agricultural cooperative also 
sent sixteen members of the cooperative and two Party cadres to the team 
to serve as team leader, group leaders, defense personnel, and technical guides. 
This team strove for collective labor and the same compensation for the same 
work. It also set up ten rules and a management system. 


ITEM 111B 


[Ch’en Kuo-liang, “Wu-ling Cooperative Strictly Controls the Enemy,” T’ung-ch’uan 
jih-pao (Tung-ch’uan daily), April 17, 


After the completion of rectification in Wu-ling cooperative in the administra- 
tive village of Yii-hsi in Pa-chung county, it was discovered that during spring 
ploughing and production, some landlord, rich peasant, counterrevolutionary, 
and bad elements had begun to raise their tails defiantly. Some cursed the cadres 
and would not accept work assignments, while others made excuses to go to 
other places and would not participate in productive labor. 

In order to ensure the smooth progress of spring ploughing and production, 
the cooperative held successive meetings of Party and Youth League members, 
leaders of security groups, and cadres who served the cooperative. They decided 
to strengthen the supervision and reform of class enemies and not to let them 


engage in sabotage activity. On themightofMarch:20~the*cooperative*convened 
the landlord, rich peasant, and counterrevolutionary elements in separate groups 


and ordered them to write out statements in which they 
guaranteed to obey the law. These were read to meetings of production teams 
and were discussed and passed by the masses, who supervised their enforcement. 
The cooperative also decided to make semimonthly examinations of how these 
guarantees to obey the law were being fulfilled. If there was any unlawful 
activity, the violators were handed over to the masses for struggle or were 
punished according to law. After these systems were discussed and passed by 
the cooperative, the members all rigorously strengthened the control of landlord, 
rich peasant, and counterrevolutionary elements who in the past did not observe 
the law or who had fled to other places. 


ITEM 111C 


[Shang Yin-pin, “Fully Develop the Militant Role of the Basic Level Security Defense 
Organizations” (1958), pp. 71, 72] 


On a foundation of attacking landlord, rich peasant, counterrevolutionary, and 
bad elements and extensively and intensively launching propaganda about the 
legal system, they izati 


so as genuinely to convert security slogans into actual conscious conduct of the 
vast masses. The requests put forth by the vast masses for the purpose of 
realizing security greatly stimulated the energy of the security defense cadres. For 
example, in the administrative village of Ho-tung-chai in Ch’in-huang-tao, during 


J 


a 
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the debate on the supervised production of landlord, rich peasant, counter- 
revolutionary, and bad elements, thesemassesereportedethessituationsofeascertain 
badeelementsnamedelvivmWhen cadres were present he carried four buckets 
of water, but when they left he slowed down — carrying only two half-empty 
buckets of water. Under these circumstances, aftem@ebate*bythewmassesifollowed 


-byeadoptionsofthemmeasuressofethestwoundertakings (undertake regulation and 
undertake reform), «thesetwesinvestigations (investigate reporting for work and 
investigate behavior) and the end-of-the-month evaluation, they:thereby created 


, ” and “everyone engages 
in security.” 

. In the early part of this year, when the socialist education movement and 
the struggle to attack landlord, rich peasant, counterrevolutionary, and bad 
elements had already won very great victories, those problems that had not 
yet been resolved were immediately brought to light after the preliminary 
launching of the great leap forward in industrial and agricultural production. 
In addition to certain landlord, rich peasant, counterrevolutionary, and bad 
elements who during labor evaded heavy work, picked easy jobs, and cunningly 
and lazily did not honestly take part in production, in Tientsin and in the 
special district of T’ung-hsien wi ‘ ards : sf 
ing i and had become tumors in the great 
leap forward in production. In order to mobilize all positive factors and to 
sweep away obstacles to the great leap forward in production they [thewbasie» 





= 
() 





After we expressed our support for and extended [the scope of] this creation, 
it very quickly developed throughout the entire province and became a new 
method of social reform work. As another example, during the period for 
repairing water utilization [facilities], on the one hand they educated the masses 
to pay attention to safety and to prevent incidents of injuries to workers, and 
on the other they arranged for activists to supervise counterrevolutionary and 
bad elements in order strictly to prevent sabotage by them... 

From the standpoint of the circumstances of how they have executed the Act 
pertaining to the work of the security defense committees, in executing the task 
of “conduct[ing] among the masses regular propaganda-education about pre- 
venting treason, espionage, arson, and theft and suppressing counterrevolutionary 
activity,” they have already been able to use various situations and forms, and 
they themselves have even made cartoons and held small-scale exhibits to 
conduct propaganda work among the vast masses at various times and places. 
When confronted by dishonest landlord, rich peasant, counterrevolutionary, 
and bad elements, they have made use of the masses’ production rest periods 
and right in the fields or at the side of ditches they have convened small-scale 
meetings, conducted debates, and combined this with educating the masses 
about the legal system. With respect to the tasks of “organizing and leading 
the masses in assisting the government and public security organs in denouncing, 
supervising, and controlling counterrevolutionaries” and “conducting the work of 
education and thought reform among members of families of counterrevolution- 


SUPERVISED LABOR VERSUS CONTROL 293 


aries,” they have already assumed complete responsibility for the social reform 
work among landlord, rich peasant, counterrevolutionary, and bad elements and 
their family members. 


ITEM 112 


This item, based on an interview with a former public security officer who partici- 
pated in the case, provides an insider’swiewsofithesdecision=making process concern> 
ingsupervisedMlabor. Although the consequence of the struggle meeting described 
was obviously unintended, suchtabuses*haveoccurred withsuflicient frequency, espe- 
cially in rural areas, to present a problem to a government that seeks an orderly 


“sanctioning system and yet does not want to dampen the “revolutionary enthusiasm” 
of the masses. 


[Interview] 


Chiao had been adjudged ashistoricalecounterrevolutionarysineh9Sdeand had 
received After his “cap” was removed in 1954, he 
reverted to the status of middle peasant and had no further difficulty with the 
law until 











39 


in the countryside around Canton. The special office 
that had been set up in Chiao’s commune to handle the movement sent a work 
group down to his brigade, and someone reported to it that Chiao had been 
complaining about the very difficult economic situation in the commune. The 
work group reported this to the special commune office and recommended that 
Chiao be given detention to be followed by supervised labor. The special com- 
mune office endorsed the recommendation and sent it on for the consideration 
of the chief of the relevant public security subbureau of Canton. The latter 
approved giving Chiao ten days of detention and then supervised labor. As 
was usual in the area in such cases, the chief ordered that the imposition of 
thewsanctions"bespreceded bysawstrugglesmeeting, at which they would be 
announced. 

After making preparations, the leader of the work group convened a meeting 
of the brigade masses and introduced the facts of Chiao’s case. He then 
ordered Chiao, who was standing on the platform with his hands tied behind 
him, to make a full “self-examination.” Before Chiao could speak, however, 
the chief of the brigade’s militia unit shouted at him: “You won’t confess?” 
and with that Chiao fell over and did not move. When he 
failed to respond to/an order to get up, the militia chief kicked him again. 
After it became clear that Chiao could not move, he was carried home, where 







As a consequence of this incident, the eadermofstheswork»groupethat was han- 
dling the movement in Chiao’s brigade waseremovedefrome#his»position but was 
given no other administrative, criminal, or Party sanctions. Andethesmilitiaschieie 
rom the chief 
of the local public security station. The incident did, however, become the 
subject of a report that was circulated to all cadres concerned with the movement. 





Lot 
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| ITEM 113 


Thefollowine account, siven*by the“controlled"elemenv’” who is its protagonist, 
describes what both the administrative and criminal sanctions»studied in this chapter 
_are like in practice. 


[Interview] 


In Canton in September 1958, aepeople’seeount, sentenced Chu, a former 
government cadre, tostwomyearsvofecontrolHe was placed under the control 
of the publieeseeuritysstationsinhis™residential,.area. There every Monday 
evening he joined with over one hundred other “controlled elements” to 

* of current 
Communist documents and newspaper articles. The controlled elements were 
of a diverse sort. Some, like Chu, were “historical counterrevolutionaries” or 
other minor criminals who had been sentenced by a court. Others were “rightists,” 
“bad elements,” and more minor offenders, who had been given “controlled 
production” by the public security bureau itself. The reporting and study of both 
categories of offenders usually took place in small groups that were organized 
according to the principle of putting similar types of offenders in the same 
group. 

In addition to these weekly meetings, the various controlled elements, who 
were all allowed to live at home, were subjected to other restrictions. They were 
not permittedstomleavesthescity,or to stay overnight within the city elsewhere 

If visited by anyone with a “political problem,” they were re- 


than at home. 
nd the conversation immediately after the visitor’s 
departure. Before 1959, those who were under control in Chu’s area also had 
to make periodic progress reports to the member of the security defense 
committee in their neighborhood. Beginning in 1959, these progress reports 
had to be made instead to a meeting of their residents’ small group, and the 
controlled elements had to ask these neighbors to give them their views and 
criticisms. They also had to 
On evenings of study they had to clean 
the lavatories and gather fuel for the furnace that heated the station. They 
were also frequently called upon to take part in mass sanitation campaigns and 
in local projects such as building a community dining hall. On state holidays 


they were obligated to march in public parades and meetings. Sass 
omnis by both categories of offenders —of being branded 
a controlled element, which created a social abyss between the controlled and 
his neighbors and friends, especially in political cases. 





bd 


“supervised™labor.” First they were told at a meeting at the public security 


station of the state’s need for their labor in the agricultural communes. Then they 
were taken down to have a look at a commune which was about a three hours’ 
bus ride from Canton. On their return a few days later, the station chief asked 
them at another mecting whether they were willing to go back and labor in 
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that commune for a time. éveryones‘agreed;*sforjeas*Chu»believedvand»as»the» 


. Besides, they 
were told that this “steeling” experience would speed their reform and the 
end of their control. To preclude the possibility that any of them might succumb 
to second thoughts, the station chief announced that their household registrations 
would be sent to the commune in advance of their arrival. Their spouses 
were also “mobilized” to accompany them to the countryside, but few of them 
went, since they were not coerced to do so. 

The controlled elements found life in the commune to be more difficult 
than life in the city. They were interspersed in production brigades of ordinary 
peasants and lived in poor shacks. Generally they labored ten hours a day in 
work that was identical to that of the peasants, but they received only 25 percent 
of the work points that the peasants received. Unlike the peasants, they had 
to spend many of their evenings in study, meetings, or special labor projects. 
If they were not sufficiently active in labor, they were not only deprived of 
labor points, as were the peasants, but they were also subjected to sharp 
criticism and violent struggle sessions. They had less leisure time than in the 
city, and what they had was even more closely restricted than their city leisure 
had been. In order to leave the brigade on the one day off they were allowed 
each month, they had to obtain the approval of both their brigade leader and 
the chairman of the security defense committee, while others only required 
the approval of the former. And all visitors had to be reported to an SDC 
member. 


Even though’ Chu’s two-year: ee — 
dabor; "Since the public security authorities told him that he could not hope 
to end his control until he had reformed. Althoughshe»wanted=towseek=reviews 

t. He 
returned to Canton to live after falling ill as a result of overwork and poor food 


and sanitary conditions. He was still under control at the time of his escape 
from China in early 1962. 


1, Item 113 appears to represent an instance of the implementation of Teng 
Hsao-p’ing’s proposal in Item 108. While it is one thing to undergo supervised labor 
at one’s customary place of employment or residence, as Item 113 demonstrates, it 
is quite another thing to be sent from the city to labor in a strange rural setting, 
even if one still is better off there than he would be in rehabilitation through labor. 
How does this transplanted supervised labor compare with the treatment currently 
accorded to parasites in the Soviet Union (see p. 273)? 

a iu“: 4 Ce 
‘supervised labor and control to be significant? tela , An 4 | 


STV 009 oS) Al } 
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Chapter VI The Definition of Criminal Conduct 


A. Abrogation of Laws of the Nationalist Government 


B. Crimes Proscribed by Published Law 
1. Counterrevolutionary Crimes 
2. Crimes of Corruption 
3. The Overall Legislative Situation 


C. Crimes Not Proscribed by Published Law: The Borderline of Criminality 
1. Fornication and Adultery 
2. Hooliganism 


D. Theoretical Framework for Determining Criminality 

. General Principles 

. Analogy 

. Some Special Problems of Responsibility 
Voluntariness * Mental Illness * Youth * Drunkenness * Legiti- 
mate Defense 

4. Retroactivity 


WN 


Originally, sir, I had hope in you, but now that is all over. Anciently, the 
early kings conducted their administration by deliberating on matters [as they 
arose]; they did not put their punishments and penalties [into writing], fearing 

hich could not 
be checked. Therefore they used the principle of social rightness (yi) to keep 
the people in bounds, held them together through their administrative pro- 
cedures, activated for them the accepted ways of behavior (/i), maintained 
good faith (Asin) toward them, and presented them with [examples of] benevo- 
lence (jen) ... 

But when the people know what the penalties are, they lose their fear of 
authority and acquire a contentiousness which 

i n the chance that this will 
bring them success [in court cases] . . . As soon as the people know the 
grounds on which to conduct disputation, they will reject the [unwritten] ac- 
cepted ways of behavior (/i) and make their appeal to the written word, 
arguing to the last over the tip of an awl or knife. Disorderly litigations will 
multiply and bribery will become current. By the end of your era, Cheng will 
be ruined. I have heard it said that a state which is about to perish is sure 
to have many governmental regulations. 

Shu-hsiang, “Letter of Protest to Tzu- 
ch’an (Prime Minister of the State of 
Cheng) Who in 536 B.C. Had Ordered 
‘Books of Punishment’ to be Inscribed 
on a Set of Bronze Tripod Vessels” 1 


1. Translated in Bodde, pp. 381-382. 
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Today, our country’s legal system is, to be sure, still incomplete but the 
situation certainly is not, as some people claim, that “there is absolutely no 
law to go by.” . . . [W]e have already adopted many important laws . . . In 
the eatlyndayssotethesioundationsofmourscountrywand especially during the 
period of transition, thespolitical and economic situation changed very quickly, 

i d of long-term 
applicability. For instance, it was difficult to adopt a civil or a criminal code 
prior to the basic completion of the socialist reform of the system of private 
ownership of the means of production and the complete establishment of the 
system of socialist ownership. Under these circumstances it was necessary and 

iSi , decisions, instructions, 
etc., as work standards for common observance. Only on a foundation of their 
effective enforcement could we summarize experience and adopt laws of long- 
term applicability ... the system of private owner- 
ship of the means of production , the system of 
socialist ownership has been established, and the state has obtained definite 
experience in the various aspects of work practice. Thus, while setting in order 
past laws and regulations, 












. For example, we already have 
, and the civil code and the Security 
Administration Punishment Act are in the process of being drafted. 
Chou En-lai, “Report on the Work of 
the Government” (June 26, 957)? 


At various places Chapters I-V shed light upon the contemporary Chinese views 
of the nature of criminal conduct, the processes by which it is defined, and the 
principal acts that are actually regarded as criminal. This chapter seeks to provide 
a more explicit and detailed presentation of these views in order to facilitate an 
understanding of Chapters VII—XI. In reading the materials that follow one should 
inquire: 

1. Do what extentiis the public given fairwwarningsthat given acts are deemed to 
be criminal? By what'modes is warning given?» 


2. To what extent do legislative bodies define criminal acts? 
x. i 





4. To what extent are police, procurators, and judges empowered to decide that 


given acts are criminal? More precisely, «whatsubstantivesrestrictionswaresplacedon™ 





'A. ABROGATION OF LAWS OF THE NATIONALIST GOVERNMENT 


Unlike their Soviet elder brothers, whose “first decree on the courts had instructed 
the new people’s courts to use as a guide the laws of the ousted government to the 
extent that they had not been revoked by the Revolution and were not contrary to 
the revolutionary conscience and revolutionary consciousness of the judges,” ° after 
their assumption of power the 





2. (Given at the 4th meeting of the Ist session of the NPC), FKHP, 6:93, 94. 
3. John N. Hazard, Settling Disputes in Soviet Society (New York, 1960), p. 16. 
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Despite the ambiguous wording of the following provision of the Common Pro- 
gram, the fundamental charter of government of the PRC from 1949 to 1954, it 


has been universally accepted as having completely abrogated the laws and decrees 

othe Republicof Ching. ~ 

[COMMON PROGRAM OF THE CPPCC (passed at the Ist plenary session of the 
CPPCC, Sept. 29, 1949), FLHP 1949-1950, 1:19] 


Article 17. All of the reactionary Kuomintang government's laws, decrees, 
and judicial systems that oppress the people shall be abolished. Laws and 
decrees that protect the people shall be adopted, and the people’s judicial 
system shall be established. 


a ITEM 115 


[INSTRUCTIONS OF THE CCPCC RELATING TO ABOLISHING THE COM- 
PLETE SIX LAWS OF THE KUOMINTANG AND ESTABLISHING JUDI- 
CIAL PRINGIPEBS FOR PHB LIBERATED"AREAS (February 1949); quoted 
in the Lectures, pp. 20-21] 


Under the government of the people’s democratic dictatorship led by the 
proletariat on the basis of the worker-peasant alliance, the Complete Six Laws of 
the Kuomintang shall be abolished. The people’s judicial work can no longer 
be based on the Complete Six Laws of the Kuomintang but shall be based on the 
new law of the people. Before:thespeople’smew:law is'systematically:promulgated, 
judicial work shall be based on the policies of the Communist Party and the 
programs, laws, orders, acts, and resolutions issued by the people’s government 
and by the People’s Liberation Army. At present, in circumstances where the 


people’s law is not complete, the j shall handle matters in 
accordance with the following principles: 


qummmniemmntansiamnmntammmmanietinetionsniaiiennnemnneerimnnenniesioeet: 
provisions; where there are no such provisions, they shall act in accordance 
with the policies of the new democracy. 





Recall the National Agricultural Development Outline for 1956-1967 (revised 
draft) (Item 105). Despite the fact that this document had been issued by the 
CCP alone and had not yet been promulgated by the government, its provisions 
were put into effect. If a rule set forth by an “unofficial” agency is habitually obeyed 
by officialdom and the bulk of the populace and if those who disobey it are sub- 
jected to official sanctions, is it “law”? 





During its early years the PRC was necessarily preoccupied with meeting the 
continuing and serious problem of how to stamp out counterrevolutionary conduct. 


This subsection presents th 


‘punished on the basis of these provisions. 
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ITEM 116 


[COMMON PROGRAM OF THE CPPCC (Sept. 29, 1949), p. 17 


Article 7. The People’s Republic of China must suppress all counterrevolution- 
ary activity and severely punish all Kuomintang counterrevolutionary war crim- 
inals and other leading incorrigible counterrevolutionaries who collaborate with 
imperialists, betray their mother country, and oppose the undertakings of the 
people’s democracy. 
capitalistsy after having their arms taken away and their special powers eliminated, 


_must be deprived of their political rights in accordance with law for a necessary 
period. But at the same time they shall be given a way to earn a livelihood and 


also shall be compelled while at labor to reform themselves. so as to become 
new persons. If they continue to conduct Se ere ee eet ttnonary activity, they 
must be given severe punitive restraints. 





ITEM 117 
[Lectures (September 1957), pp. 21-22] 


In the early period of the liberation of the entire country, the remnant counter- 
revolutionary force was still extremely rampant. Moreover, domestic and 
foreign enemies collaborated with each other in conducting various antipeople 
sabotage conspiracies that were intended to overthrow the recently established 
revolutionary regime and to disrupt social order. In order to consolidate and 
extend the people’s victory and to safeguard the smooth conduct of various 
social democratic reform movements, 

he Party and the govern- 
ment led the people throughout the country in conducting the full-fledged mass 
movement for suppression of counterrevolution and on the basis of the provisions 
of Article 7 of the Common Program and the experience summarized from 
the movement for suppression of counterrevolution, promulgated in February 
1951 the Act of the People’s Republic of China for Punishment of Counter- 
revolution. The military courts and people’s courts of the various places 
thoroughly implemented this Act and attacked in a concentrated way secret 
agents, bandits, local despots, backbone elements of reactionary parties and 
youth leagues, heads of reactionary societies, and various other kinds of counter- 
revolutionaries, and thereby severely attacked counterrevolutionary activity, 
consolidated the people’s democratic dictatorship, safeguarded the smooth 
conduct of the land reform movement, the “resistsAmerica and aid’ Korea” *move- 
ment, and various other social reform movements, and safeguarded the resto- 
ration and development of the national economy. 


ITEM 118 


(ap- 

proved at the 11th meeting of the Central People’s Government Council, Feb. 20, 

promulgated by the Chairman of the PRC, Feb. 21, 1951), FLHP 1951, 
1:3-5] 


x 
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Article 1. In accordance with the provisions of Article 7 of the Common 
Program of the Chinese People’s Political Consultative Conference, this Act 
is specially adopted in order to punish counterrevolutionary criminals, suppress 
counterrevolutionary activity, and consolidate the people’s democratic dictator- 
ship. 

Article 2 

or to undermine the undertaking of the people’s 
democracy shall be punished in accordance with this Act. 


Article 3. Those who collaborate with imperialists to betray their mother 


country shall be punished by«deathyorgifesimprisonment. 
Article 4. Of those who incite, entice or buy public employees, armed military 
units, or people’s militia to conduct insurrection, 


sorlife imprisonmentmOthers who participate in the inciting, enticing, buying, 


or insurrection shall be punished by not more than ten years of imprisonment; 
where the circumstances of their cases are major they shall be punished with 
increased severity. 

Article 5. Ina mass, armed uprisings. the ringleaders, commanders, and 
others whose evil crimes are major shall be ,punishedebyedeaths Other active 
participants shall be punished by not less than five years of imprisonment. 

Article 6. Those who engage in any one of the following acts of espionage 
or of aiding the enemy shall be punished by death or life imprisonment; where 
the circumstances of their cases are relatively minor they shall be punished by 
not less than five years of imprisonment: 

(1) Stealing or searching for state secrets or supplying intelligence to a 
domestic or foreign enemy; 

(2) Instructing enemy planes or enemy ships about bombardment targets; 

(3) Supplying domestic or foreign enemies with weapons, ammunition, or 
other military materials. 

Article 7. Those who participate in organizations of counterrevolutionary 
secret agents or spies, and whose cases include any one of the following circum- 
stances shall be punished by death or life imprisonment; where the circumstances 
are relatively minor they shall be punished by not less than five years of im- 
prisonment: 

(1) They have been sentybysaydomesticvorforeignenemy. for [conducting] 
covert activities; 

(2) Since liberation they have organized or participated in organizations 
of counterrevolutionary secret agents or spies; 

(3) Before liberation they organized or led organizations of counter- 
revolutionary secret agents or spies and committed other major evil crimes, and 
since liberation their behavior has not established their merit and atoned for 
their crimes; 

(4) Before liberation they participated in organizations of counterrevolu- 
tionary secret agents or spies, and since liberation they have continued to 
participate in counterrevolutionary activity; 
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(5) After registration with and voluntary surrender to the people’s govern- 
ment, they have continued to participate in counterrevolutionary activity; 

(6) After being educated and released by the people’s government, they 
have continued to link themselves with counterrevolutionary secret agents and 
spies or to conduct counterrevolutionary activity. — 

Article 8. 
tionary activity shall be punished by death or life imprisonment; where the 
circumstances of their cases are relatively minor they shall be punished by not 
less than three years of imprisonment. 

Article 9. plot or execute 
any one of the following or murder shall be punished by death 
or life imprisonment; where the circumstances of their cases are relatively minor 
they shall be punished by not less than five years of imprisonment: 

(1) Robbing or destroying military facilities, factories, mines, forests, farms, 
dams, communications, banks, warehouses, safety equipment, or other important 
public or private property; 

(2) Spreading poison, spreading germs, or using other methods that cause 
major disasters involving people, livestock, or agricultural crops; 

(3) Under instructions from a domestic or foreign enemy, disrupting the 
market or undermining finance; 

(4) Attacking, killing, or injuring people or public employees; 

(5) Improperly using the name of military or government organs, demo- 


cratic parties, or groups or people’s organizations and forgingvoflicialydocumentss 


to engage in counterrevolutionary activity. 
Article 10. Those who, with a counterrevolutionary purpose, commit any one — 
of the following acts:ofsprovocation»orineitementyshall be punished by not less 
than three years of imprisonment; where the circumstances of their cases are 
major they shall be punished by death or life imprisonment: 

(1) Stirring up the masses to resist or to undermine the enforcement of — 
-grainsleviesy "tax levies, public service; militarysservice. of the people’s govern- 
ment, or other government orders; 

(2) Provoking dissension among the various nationalities, democratic _ 


eople’s organizations or between the 






people and the government; 
(3) Conducting counterrevolutionary propagandavand agitation”and making 
and spreading rumors. 

Article 11. Those who, with a counterrevolutionary purpose, secretly cross 
the borders of the state shall be punished by not less than five years of imprison- 
ment, life imprisonment, or death. 

Article 12. The organizers and ringleaders of mass prison raids or violent 
prison breaks shall be punished by death or life imprisonment; other active par- 
ticipants shall be punished by not less than three years of imprisonment. 

Article 13. Those who hartbororiconcealycounterrevolutionary criminals: shall 
be punished by not more than ten years of imprisonment; where the circum- 
stances of their cases are major they shall be punished by not less than ten 
years of imprisonment, life imprisonment, or death. 


cy 
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£. 
Sue" 


302 MATERIALS 


Article 14.dmeanylonefithefollowingrsituations, all those who commit crimes 


[enumerated] in this Act may, according to the circumstances, be given light 


punishment, réduced* punishment, or may be exempted from punishment: 


(1) They have taken the initiative in going to the people’s government 
and in sincerely and véluntarilysurrenderingand:repenting, 

(2) Before or after they have been exposed or denounced, they have 
sincerely repented and established their merit and atoned for their crimes; 

(3) They were coercedsoredeceived™byscounterrevolutionaries, and their 
crimes were really involuntary; 

(4) Before liberation their counterrevolutionary crimes were definitely 
not major, since liberation they have really repented and reformed, and they have 
severed their links with counterrevolutionary organizations, 

Article 15. The punishment of all those 
except those sentenced to death or life imprisonment, shall, according to the cir- 
cumstances, b that is possible for 
all the crimes] [for any one of those 
crimes]. 

Article 16. Those who, with a counterrevolutionary purpose, commit crimes 
not covered by the provisions of this Act may be given punishments prescribed 
for crimes [enumerated] in this Act which are comparable to the crimes com- 
mitted. 

Article 17. Those who commit crimes [enumerated] in this Act may be 
deprived of their political rights, and all or a portion of their property may 
be confiscated. 


Article 18. The provisions of this Act also apply to those who were counter- 


Article 19. Anyone has the right to expose or secretly to report counter- 
revolutionary criminals to the people’s government, but no one harboring 
resentment may make maliciously false accusations. 

Article 20. Those who commit crimes [enumerated] in this Act shall, during 

y 
scourts*tfat are organized by various military district headquarters, military 
control commissions, or command organs for combatting banditry. 

Article 21. This Act shall be put into effect on the day it is approved and 
promulgated by the Central People’s Government Council. 






> 


1. Is the Act reasonably precise in defining the kinds of conduct that come 
within its reach? 
a. Is any act committed with a counterrevolutionary purpose a crime? 
b. How could you improve upon the Act’s draftsmanship? 
2. Does the Act provide any guidance to legal personnel who are charged with 
the responsibility of handling nonpolitical crimes? 
a. Is the conduct to which Article 12 refers necessarily counterrevolutionary? 
b. What of ordinary crimes against the person or against property? 
c. What is the dividing line between counterrevolutionary and ordinary crimes? 
Recall the provisional measures of the PRC for control of counterrevolutionaries 
[Item 100]. 
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ITEM 119 4 


This item reflects th I . li . | li j d taken place in China’ 
af 
te 


i ounter- 
revolutionaries — the famed “liquidation of eounterrevolutiony’ Does it merely pre- ,,...*” — 


scribe more lenient methods of handling urban counterrevolutionaries, or does it alter 
the definition of what constitutes counterrevolutionary conduct? 


Nan Ee cere rereeerennanmalid THE NPC OF THE PRC 
RELATING TO DEALING LENIENTLY WITH AND PLACING REMNANT 


CITY COUNTERREVOLUTIONARIES (passed at the 51st meeting of the Stand- 
ing Committee of the NPC, Nov. 16, 19569; FKHP, 4:243-245] 


A decisive victory has already been won in our country’s struggle to suppress 
counterrevolution, and the extremely small number of remnant counterrevolu- 
tionaries is becoming increasingly isolated and divided. In order to give remnant 
counterrevolutionaries an opportunity to repent of their crimes and to start life 
anew, further to isolate and to liquidate remnant counterrevolutionaries and to 
mobilize all forces that can be mobilized to participate in the socialist con- 
struction of the state, we now make the following Decision with respect to 
methods for dealing leniently with and placing remnant city counterrevolution- 
aries. 

1. oom heli a ——— 

i i ivity and 
against whom there is no great popular anger, or ordinary counterrevolutionaries w= | 7 ou’ 


who after liberation, although they committed crimes, have now stopped this“ ~~ 
. ¢ - SAL ee 1 
activity shalkenot»be blamed »forsthe»pastsifsthey,thoroughly»confes’ and admit cho ate 


their guilt. 
2. Counterrevolutionaries whose cases still have not been brought to court 

and handled according to law and who before liberation committed serious 

crimes and against whom there was very great popular anger, or counterrevolu- +" '4 

tionaries who since liberation have engaged in serious sabotage activity shall rar oat liv’ 

be called upon to confess quickly and to admit their guilt to the people’s ,x peoked ax 

government. Of these counterrevolutionaries, «thoseswhowthoroughlysconfess» -4, sew 

andeadmit\their guilfimayebesdealtewithdenientlyssthose whose crimes should 

be punished by death shall all be exempted from being punished by death; 

those whose crimes are such that they should be sentenced to imprisonment 

shall be given a light sentence or shall be exempted from punishment; those 

who establish their merit may diminish their guilt; and those who establish 

great merit may be given rewards. 







whether they 






thoroughly confess and 





to the principle of leniency 
for those who confess. Those who, after confessing, are not willing to return 
to their original places to be dealt with shall be appropriately dealt with on 
the spot and must not be compelled to go back to their original places. 

6. Ordinary members of reactionary organizations and persons who held 


a 
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Persons who righteously revolted during the revolutionary war, even though 
historically they participated in counterrevolutionary organizations or committed 
counterrevolutionary crimes, shall not be counted as counterrevolutionaries if 
since their righteous revolt they have not engaged in counterrevolutionary 
activity. 


nd who have been demobilized, changed their 
professions, and been sent home shall, even more decidedly, not be treated as 
counterrevolutionaries. 
The above three categories of persons shall have the same opportunities to 
labor and to get employment as the masses of people, and they may not be 
discriminated against. 


7. As for elements who have been exempted from criminal sanctions and 
whovalready have employiment'and as for elements who still are controlled, the 
principle of the same compensation for the same work shail be put into effect, | 


and they shall be given the salary that they ought to receive. 
o have not participated 
in counterrevolutionary activity shall have the same opportunities for getting 


employment and for studying as the masses of people, and theyemayenot,be 









9. Current counterrevolutionaries who conduct various kinds of sabotage 
activity shall be punished according to law. As for counterrevolutionaries who 
before liberation committed serious crimes and against whom there was very 
great popular anger and counterrevolutionaries who since liberation have en- 
gaged in serious sabotage activity, those whose cases have not previously been 
brought to court and handled according to law and who still refuse to confess 
and admit their guilt shall, after verification through examination of the evidence, 
be punished according to law. Counterrevolutionaries who, after being dealt with 
leniently, continue to conduct sabotage activity, shall be severely punished ac- 
cording to law. 


ITEM 120 
Interviews have established that «impublishedwdirectiveswhavesfrequently»supple- 


_mented the published documents defining counterrevolutionary crimes. Yet, despite 


such efforts to provide precise guidance, eOnsidérable"confusioncontinwes to exist 
over what constitutes a counterrevolutionary crime, as is conceded by Chairman Mao 
in the following evaluation of the problem in 1957. 


[Mao T se-tung, “Problems Relating to the Correct Handling of Contradictions Among 
the People” (Feb. 27, 1957), pp. 12, 14] 


2. Problems of Liquidating Counterrevolution 

The problem of liquidating counterrevolutionaries is a problem of the struggle 
of contradictions between the enemy and us. There are, among the people, some 
who hold somewhat different views about the problem of liquidating counter- 
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revolutionaries. There are two kinds of persons whose opinions differ from ours. 
There are persons of rightist ideology who make no distinction between the 
enemy and us and consider [those who are our] enemies as [those among] us. 
They consider as friends the people whom the vast masses consider as enemies. 





These two views are erroneous. 
Both of them are inadequate for correctly handling the problem of liquidating 
counterrevolutionaries or correctly assessing our work in this. 





At present the circumstances relating to counterrevolutionaries can be ex- 
plained by using these two sentences: there still is counterrevolution; but there 
is not much. In the first place, there still is counterrevolution. Some people say 
that there is no longer any [counterrevolution] and that all is at peace, that we 
can pile our pillows high and go to sleep. This is not in keeping with the facts. 
The facts are that there still are [counterrevolutionaries] (naturally, this is not to 
say that each place and each unit has them), and we must continue to struggle 
against them. It must be understood that the unliquidated hidden counterrevolu- 
tionaries are not ones to lose heart but will certainly take every opportunity to 
create havoc. United States imperialism and the Chiang Kai-shek group are still 
constantly sending secret agents here to conduct sabotage activity. Althoughethe 






“possiblysemerge» If we lose our vigilance we will be greatly fooled, and we will 
suffer greatly for it. It does not matter where counterrevolutionaries emerge to 
create havoc; they should be eliminated with firmness. But from the point of view 
of the entire country, there are really not many counterrevolutionaries. If it is said 
that now there are still many counterrevolutionaries this opinion is also erroneous. 
If this assessment is accepted, the result also will be to breed confusion. 


ITEM 121 


One of the important functions of 
personnel with explanations to supplement t 
legal documents, study manuals, and policy d 
example, offers i i 








is to provide legal 
guidance received in the form of 
ctives and speeches. Item 121, for 


1 It also 


constitutes a justification of the renewed harshness of judicial policy. 


[Li Lo, “A Talk on Problems of Defending Socialist Construction in the Rural Vil- 
lages,” CFYC, 1:46-47 (1958)] 


The few remaining counterrevolutionary elements and the reactionary elements 
and various categories of bad elements among landlords and rich peasants have 
[since last year’s rectification] launched frenzied attacks on socialism and have 
viciously sabotaged it on the battleground of the rural villages. 
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They first engaged in political sabotage, sharply and concentratedly directed 
against the policies of the Party and the people’s government and against socialist 
political power. izi 





Not only did 
these reactionary posters and leaflets contain strong political agitation but many 
were also openly distributed and pasted up in public places, viciously attacking 
the Communist Party and undermining the socialist road. Once, at the exit 
to a movie house in Hopei province’s Mi-yiin county, forty-one reactionary 
posters were found, and their contents were extremely reactionary. In this period 
the murder of basic level cadres and activists and other cases of blood-letting 
and terrorism occurred ceaselessly. In the Shih-ch’iao district of Hsiang-yang 
county in Hupei province, reactionary landlord Chang Ming-t’ang intensely hated 
agricultural cooperativization. In May of last year he used an ax to kill a 
production team leader and the leader of a woman’s organization in the co- 
Operative. Moreover, he insanely pursued other members of the cooperative in 
order to kill them, attempted to create an atmosphere of political terror, hindered 
the implementation of various socialist policies, and destroyed the activism of the 


masses in constructing socialism. Jnethis»period many Cases of organizing counter- 


They established this or that kind of 
organization, put forth this or that kind of program, and the flame of reaction 
was rather frenzied. In Chekiang province’s Chin-hua county a counterrevolu- 
tionary group [which was organized] for armed rioting was discovered. Seventeen 
counterrevolutionary bandits attacked the district Party committee, wounded 
cadres, robbed a bank, and called upon the masses to resist the Communists 
and incited them to abandon their own regime. In this period in many districts 
cases of restoration by reactionary societies occurred. From January to July 
of last year in Anhwei province, thirty-two reactionary societies were discovered 
conducting restoration activity that involved many counties. In some places some 
reactionary societies were even discovered to have “cooperativized.” They had 
borrowed production cooperative names. They did not call themselves society 
leader, master of the temple, and disciples but called themselves “brigade leader,” 
“team leader,” and “team members,” and attempted secretly to sabotage socialist 
political and economic construction. 

The 
These have consisted mainly of sabotaging the means of production of the 
agricultural cooperatives, the fruits of their labor, and the property of the peasants 
in the cooperatives. At present the most conspicuous danger is in reseizure"eases 
and arson cases. Since last year, in Hupei province’s Chien-li county, fifty-eight 
cases were discovered of landlords and rich peasants reseizing a total of thirty- 
nine houses, eleven mou of land, thirty-six agricultural implements, three boats, 
and twenty-five pieces of furniture. Since the opening of the struggle against 
counterrevolutionary and bad elements and against unlawful landlord and rich 
peasant elements in Hunan province, eighteen cases of counterrevolutionary 
arson have occurred. Twelve of them alone destroyed sixty-three peasant 
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houses, over 17,700 catties of food grain, over 1,600 agricultural implements, 
and twenty-nine head of livestock, a loss of over 40,000 yuan. Damaging agri- 
cultural implements, injuring livestock, damaging crops, sabotaging water utiliza- 
tion [facilities], stealing property, and other such sabotage activity are common- 
place. Although they [these acts of sabotage] directly result in major production 
losses for rural villages, they also have clear political goals. Their demoralization 
and destruction"of:the»peasants™ socialist activism Cannot be taken lightly. These 
acts of economic sabotage dnmealitysare:[acts:of} political restoration and political 
sabotage. 

At the same time they engage in the above-mentioned sabotage, they even 
more actively engage in ideological sabotage. As for the problem of whether to 
walk the socialist road or the capitalist road, in order to make the agricultural 
cooperatives collapse and hinder the peasants’ walking the socialist road, they 


jony»corrode and win over the 
peasants, adopt all kinds of methods to confuse the peasants’ senses and to 
sabotage the unity between the peasants and between the cooperatives. In the 
suburbs of the city of Huang-shih in Hupei province some landlords and rich 
peasants spread a large number of rumors and fallacies, to the extent that 
some peasants and cadres no longer actively took part in production. Even some 
cadres from the cooperatives no longer wanted to serve. These acts of sabotage 





They went to tea houses and bars and 


were especially apparent during the stage of rectification among the entire 
beeis and the great blooming and contendin 
wantonly spread reactionary arguments. 










they did not go out to work and whether they knew the meaning of rectification. 
They said: “You'll know in these two days”; “the rectification told us to attack 
the cadres.” For a brief period this created doubt and unrest among some of 
the peasants. There were also some landlord, rich peasant, and bad elements who 
enticed insecure persons among the peasants and cadres from the cooperatives 
to engage in corruption, theft, speculation, and other such activities, and their 
role in the ideological corrosion of these persons was rather serious. It should 
be pointed out that the evil consequences of this ideological sabotage have 
already brought forth much danger and loss to construction and production in 
rural villages. 


The drive against corruption that began in early 1952 was a 


and was intimately bound up with the “five-anti” movement to achieve complete 
domination over private business. Items 122-125 present the principal legal pro- 
visions defining crimes of “corruption,” and suggest the circumstances that gave 
rise to this legislation. 


@) 
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ITEM 122 
(COMMON PROGRAM OP PHB O@PPEG Sept. 29, 1949), p. 19] 


Article 18. All state organs of the People’s Republic of China must rigorously 
maintain a revolutionary work démeanorthat is pure and frugal and that serves 
the people. They naustseverelyepunishcorruption, prohibit waste and oppose the 
bureaucratic demeanor that causes state organs to separate themselves from the 
masses of people. 


ITEM 123 


[Leetures(September 1957), p. 22] 








The Chinese 
progressiveness and backwardness. 
class] played an active role in restori 
ing America and aiding Korea. But 


as the dual nature of 
er liberation, they [the members of this 
and developing production and in resist- 
cause they have a rotten and degenerate 
side that is putrid and backward, they sought only profit, benefited themselves 
at the expense of others, and , and 
many of them felt uneasy operating their businesses under the principle of 
benefiting the national economy and the people’s livelihood. Economically, they 
attempted to expand along the capitalist road without limitations. They used 
every method wantonly to engage in the “five-poison” activities to endanger 
the interests of the state and the people, and they wildly attacked the Communist 
Party and the worker class. Also, somesstate"personnel"@ould not withstand the 
attacks of “sugar-coated shells,” and engaged" corrupt androttensbusiness 
which violated the law and disrupted discipline. In order to drive back this kind of 
attack, the Party and the government in 1952 led the people of the entire country 
in launching the “three-anti” and “five-anti” struggles. Also, in April of the 
same year the Central People’s Government promulgated the Act of the People’s 
Republic of China for Punishment of Corruption, imposing punitive legal re- 
straints on criminals who are corrupt, who steal, etc. These struggles played an 
active role in consolidating the leadership of the worker class and in promoting 
and safeguarding the smooth conduct of the undertakings of the state’s socialist 
reform and socialist construction. 


ITEM 124 





(approved at the 
14th session of the Central People’s Government Council, April 18, ; pro- 
mulgated by the Chairman of the PRC, Apr, 21, 1952), FLHP 1952, pp. 25-28] 





Article 1. This Act is specially adopted in accordance with the provision for 
severely punishing corruption in Article 18 of the Common Program of the 
Chinese People’s Political Consultative Conference. 

Article 2. All acts of embezzling, stealing, obtaining state property by fraud 


or by dllegalspeculationsextorting propertyeof others by force, @eeeptingebribes 
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an 
gain [committed] by personnel of all state organs, enterprises, schools and 
their subordinate institutions, 

Article 3. Those who commit crimes of corruption shall be punished on an 
individual basis in accordance with the seriousness of the circumstances of their 
cases and in accordance with the following provisions: 

(1) If the amount involved in an individual’s corruption is 100,000,000 
yuan of people’s currency* or more, he shall be sentenced to not less than ten 
years of imprisonment or to life imprisonment; if the circumstances of a case are 
especially serious, he shall be sentenced to death. 

(2) If the amount involved in an individual’s corruption is 50,000,000 
yuan or more and less than 100,000,000 yuan of people’s currency, he shall be 
sentenced to five to ten years of imprisonment. 

(3) If the amount involved in an individual’s corruption is 10,000,000 
yuan or more and less than 50,000,000 yuan of people’s currency, he shall be 
sentenced to one to five years of imprisonment, to one to four years of labor 
service, or to one to two years of control. 

(4) If the amount involved in an individual’s corruption is less than 
10,000,000 yuan of people’s currency, he shall be sentenced to not more than 
one year of imprisonment, labor service, or control; or he may be exempted 
from criminal punishment and given the administrative sanction of expulsion, 
removal from office, demotion in office, demotion in grade, demerit, or warning. 

cording to the 
amount involved in each person’s corruption and the circumstances of his case. 

Property that has been obtained through corruption shall be recovered [from 
the guilty party]; when his crime is especially serious, a part or all of his property 
may also be confiscated. 

Article 4. In any one of the following situations, those who commit a crime of 
corruption may be punished severely or with increased severity: 

(1) They seriously endanger the undertakings of the state and of society 
and the safety of the people; 

(2) They put up for sale or search out state economic intelligence; 

(3) They are corrupt in a way which involves the intentional misapplication 
of law; 

(4) They practice extoxtion;, 

(5) They organize grouporruption; 

(6) They commititheerime) repeatedly and fail to change; 

(7) They refusestoreonfess or they prevent others from confessing; 

(8) They damage public property in order to eliminate traces of the 
crime; 

(9) They shift the blame to another person in order to cover up their 
[own] crime of corruption; 

(10) They do not thoroughly confess and after having been sentenced, 

4. The yuan was subsequently (March 1, 1955) revalued on the basis of 10,000 to 1. 


As noted previously, according to the Chinese official exchange rate, a yuan is now valued 
at approximately U.S. $0.42. 


vv 
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they are again denounced by people who reveal other serious circumstances of 
their cases; 

(11) Their act of committing the crime has other special, evil circum- 
stances. 

Those who, because they have been corrupt, have committed other kinds of 
crimes, shall be given a combined punishment. 

Article 5. In any one of the following situations, those who commit a crime of 
corruption may be given light punishment, reduced punishment, or suspension of 
sentence, or they may be exempted from criminal punishment and given ad- 
ministrative sanctions: 

(1) They take the initiative in confessing before they are discovered: 

(2) After having been discovered they thoroughly confess, sineerely*repent, 
and also take the initiative in handing over as much of the property involved in 
their corruption as possible; 

(3) They establish their merit by denouneingrothets who have committed 
crimes [enumerated] in this Act; 

(4) They are relativelysyoung’in agetortheirepast'is»puresthey committed 
a crime of corruption on [one] occasion, and they sincerely want to repent and 
reform. 

Article 6. All those qiaililie-siaie personne or who introduce bribers to 
them, after the provisions of icle 3 of this Act are consulted, shall be punished 
according to the seriousness of the circumstances of their cases. When the cir- 
cumstances are especially serious, a part or all of their property may also be 
confiscated. Those who thoroughly confess and who also denounce the person 
who accepted the bribe may be sentenced to a fine and exempted from other 
criminal sanctions. 

All those who bribe to evade taxes shall pay the unpaid taxes and a fine 
according to law, and they shall be punished for their crime of bribery in 
accordance with the provisions of this Act. 

All those who coerce or tempt another to accept a bribe shall be punished 
severely or with increased severity. 










The property that is extorted from them by threat shall be returned to the 
original owner. 
Article 7. 






But, after promulgation of 
this Act, if a small kickback is sent or accepted in a transaction with state 
personnel, the one who sends it and the one who accepts it shall both be punished 
separately for bribery or for accepting a bribe. 

Article 8. When those who are not state personnel embezzle, steal, or obtain 
state property by fraud or by illegal speculation, the unlawfully obtained property 
shall be recovered from them. Also, after the provisions of Articles 4 and 5 of 
this Act are consulted and the circumstances of their cases evaluated, according 
to the amount of their unlawful gain, they may be fined or ordered to pay 
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compensation for other losses of the state created by their crime. When the 
circumstances are especially serious, after the provisions of Article 3 of this Act 
are consulted, they also may be given criminal sanctions or may have a part or 
all of their property confiscated. Those who thoroughly confess, if the circum- 
stances of their cases are minor, shall be exempted from punishment. 

Article 9. All those who, in order to scheme for their private interest, buy or 
obtain by force state economic intelligence shall, after Articles 3, 4, 5, and 8 of 
this Act are consulted, be punished according to the amount of their unlawful 
gain and the seriousness of the circumstances of their cases. 

Article 10. If there is no way to recover property involved in [a crime of] 
corruption or other unlawful gain that should be recovered, adjudication organs 
or organs which deliberate on punishment may confer with administrative organs 
in charge and, considering the circumstances, may make another appropriate 
disposition of the case. 

Article 11. Those who commit crimes [enumerated] in this Act may be 
deprivedvofvaypartiorallofstheimpoliticalstights according to the circumstances 
of their cases. 

Article 12. Those who are not state personnel but who collaborate with state 
personnel in [crimes of] corruption shall be punished with reference to the 
provisions of Articles 3, 4, 5, 10, and 11 of this Act. 

Article 13. 
their subordinate institutions 
personnel and 












s, enterprises, schools, and 
on the part of their 
or do not expose it shall be given 
according to the seriousness of the cir- 







cumstances of their cases. 


Article 14. Any person has the right to denounce those who commit crimes 
[enumerated] in this Act to the competent administrative departments, people’s 
supervision organs, people’s public security organs, people’s procuracies, people’s 
courts, or other organs or department heads considered by him to be appropriate. 

All those who attack or retaliate against such denouncers shall be given crim- 
inal or administrative sanctions according to the seriousness of the circumstances 
of their cases. 

Article 15. The provisions of this Act shall apply to personnel of social 
organizations who commit crimes of corruption. 

Article 16. The provisions of this Act shall apply to revolutionary soldiers on 
active duty who commit crimes of corruption. 

Article 17. After promulgation of this Act, those who continue to commit a 
crime [enumerated] in this Act [the commission of which began prior to promul- 
gation] or who again commit a crime [enumerated] in this Act [which they had 
committed prior to promulgation], shall be punished severely or shall be given 
punishment of increased severity. 

Article 18. This Act shall be approved and promulgated by the Central 
People’s Government Council. 


1. Is this Act reasonably precise in defining the kinds of conduct that come within 
its reach? How could you improve upon the draftsmanship? 
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2. Does the Act provide any guidance for legal personnel who are charged with 
the responsibility of handling ordinary cases of theft, fraud, and extortion that have 
no connection with public property? 


[ ITEM 125 


[P’eng Chen (Deputy Chairman of the Political-Legal Committee of the Government 
Administration Council of the Central People’s Government), “Explanation of 
Hsin-hua yiieh-pao 

(New China monthly), 31:23-24 (May 1952)] 


Mr. Chairman, members and comrades: 

The Draft Act of the People’s Republic of China for Punishment of Cor- 
ruption, having had the benefit on many occasions of all kinds of opinions and 
having been revised, has been passed by the Government Administration Council 
of the Central People’s Government at its one hundred and thirtieth meeting 
on government affairs. Now I am going to make the following report about the 
basis on which this Act has been adopted and about the Act itself, and I will 
present this Act to the Central People’s Government Council for its examination 
and approval. 

This Act has been adopted in accordance with the provision for severely 
punishing corruption in Article 18 of the Common Program of the Chinese 
People’s Political Consultative Conference, the facts that have been exposed, 
and the experience that has been accumulated during the “three-anti” and 
“five-anti” movements. 

The ‘ 
relied on the vast masses of people, under the lead 
Central People’s Government, and the worker c 


that 
ip of Chairman Mao, the 








uring this recent period the vast 

masses Of people throughout the country, in order to restrain violations of law 

and disruption of discipline by corrupt elements, to restrain the wild attacks of 

lawless bourgeois elements, and to defend and thoroughly implement the line 

of the Common Program, have carried out an intense struggle and won a great 

victory. ho are major criminals, 
= and who have completely violated law and 
disrupted discipline an of the industrial and commercial world who are 
major thieves and who have completely violated the law, ¢his*kind"6f"a "Struggle 
the forms that 
it takes are those of the mass movements and of criticism and self-criticism; 
and it uses the principles of the Common Program to reform the bad demeanor 
of society and of state personnel. It is a struggle of the vast masses who support 
the Common Program against unlawful acts that violate the Common Program. 
It is a struggle of the vast [number of] state personnel’s revolutionary demeanor 
that is pure, simple, and in the service of the people against the evil demeanor 
of those state personnel who are decadent and rotten, corrupt, wasteful, and 
bureaucratic elements. It is a struggle of the lawful way of operation in private 
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industry and commerce that is consistent with the Common Program and the 
state’s laws and decrees against the unlawful way that bribes, evades taxes, 
steals state property or obtains it by fraud, cheats in workmanship and material, 
and steals state economic intelligence. To put it simply, with the exception of the 
struggle against major criminals who commit crimes of corruption and against 
major thieves, this is a struggle within the people’s democratic united front be- 
tween the two kinds of demeanor and the two roads. Following our country’s 
three great movements of “resist America and aid Korea,” land reform, and the 
suppression of counterrevolution, this is another social reform movement of a 
mass nature that possesses great historical significance. 


ils”; and they call the unlawful acts of bribery, tax 
evasion, stealing state property or obtaining it by fraud, cheating in workmanship 
and materials, and stealing state economic intelligence the “fiveepoisons.” The 
five poisons are the principal forms in which the unlawful bourgeois elements are 
at present carrying out their wild attacks against the state and the people, and 
the three evils are principally the consequences caused by the wild attacks of the 
unlawful bourgeois elements. 

Of course, the three evils also have other historical origins. That is to say, they 
are all also dirty poisons that are left over from the exploiters and reactionary 
rulers of the old society, but the unlawful bourgeois elements are the principal 
social class base which has inherited and which supports these dirty poisons. 

Due to the fact that in the last three years we have been busy suppressing 
and eliminating the remnant forces of the U.S.-Chiang bandits, resisting America 
and aiding Korea, carrying out land reform, restoring the economy and culture, 
and developing all kinds of construction enterprises, we have not yet had time 
systematically to eradicate these dirty poisons. The thieves among the bour- 
geoisie and the corrupt elements among state personnel, on the other hand, 
seized the moment to make use of this lapse of ours to collaborate in un- 
restrainedly developing their unlawful conduct. 

But this definitely is not to say that all members of the bourgeoisie have 
violated the law to the same extent. During this past period, if we look at the 
situation in the large cities, of the total number of petty bourgeoisie (this refers 
to ordinary independent handicraft units that do not employ workers or shop 
employees, and family commercial units; it does not include street hawkers) and 
bourgeoisie, those who observe the law represent about 10 percent; those who 
basically observe the law but commit minor unlawful acts represent about 60 
percent; those who are semi-lawful and semi-unlawful represent about 25 per- 
cent; those who are seriously unlawful and those who are completely unlawful 
represent about 5 percent, and these include capitalists who are very big 


speculators or who are complete speculators; but the wildestpandemosteevil® 


,commercialwunitsyya figure that cannot be considered great. This last group of 


person 
eeriminals.Thus, with the exception of those who confess, repent, and reform and 
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who establish their merit, they must be given punitive legal restraints. Of the 
above-mentioned ratios, the units which observe the law and the units which 
basically observe the law represent approximately 70 percent of the total number 
in industrial and commercial circles. Most of them are petty bourgeois elements, 
but there are also many bourgeois elements. Moreover, there are a few major 
industrialists and businessmen. 

The wild attacks of the unlawful bourgeois elements and the erosion caused 


by the dirty poisons left over from the old societyyhayvesproduced-manyycormupt 
ne NRT these, a small number are the most serious 


and most evil, major corrupt elements, who novlonger/are‘ourvcomrades but are 
criminals who steal the wealth of the state and the people. Thus, with the ex- 
ception of those who confess, repent, and reform and who establish their merit, 
they must be cleaned out of our ranks and given punitive legal restraints. 

Before the start of the “three-anti” and “five-anti’” movements, 









ut because our state has the Communist Party and the worker class to 
lead it, has a determined and strong leadership backbone which has already 
been steeled as Chairman Mao has instructed, and has the enthusiastic support of 
the vast masses of people, as soon as the call was sounded by Chairman Mao 
and the Central People’ Government, the “three-anti” and “five-anti” movements 
were immediately launched throughout the country, and the vast [number of] 
laboring people, the revolutionary intellectuals and the vast [number of] active 
work cadres quickly united and responded to the state’s call. Finally, the person- 
nel, industrialists, and businessmen who had washed their hands also united with 
us and formed the great united front of the “three-anti’” and “five-anti.” This 
caused the major corrupt elements within state organs and the major thieves in 


society to be isolated aiaeh ore val severe attacks and en re- 


straints 


eerie ce —— = is led and supervised by the worker class; 


because a part of the bourgeoisie observes the law, is progressive and positive; 
and because a struggle has been launched against the unlawful, backward, and 
negative part, the entire bourgeoisie has received education on this occasion. 
After going through the “three-anti” and “five-anti” movements, we can clearly 
see that our country’s people’s democratic united front and people’s democratic 
dictatorship are very consolidated, that the financial and economic situation is 
very much improved, and that the intellectuals’ old thinking that did not favor 
the undertakings of the people has reformed or is in the midst of reform. 

Now, in order to punish corrupt elements and thieves individually, consolidate 
the victories already won by the “three-anti” and “five-anti’” movements, and 
continue to conduct a determined and unrelenting struggle against all corruption 
and theft, it is entirely necessary to adopt this law. 








Does P’eng Chen’s “Explanation” shed further light upon the circumstances in 
which criminality is to attach for corrupt practices? What weight should those who 
administer the Act attach to his “Explanation”? 
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8. The Overall Legislative Sition 


ITEM 126 
Both the 







hey were products of a good deal of experimentation more 
vehicles for initiating experimentation, and as such are typical of the laws 
and decrees adopted by the PRC. Thised . e 


processes. — 
[Beerires(September 1957), p. 32] 
Preliminary draftssofamanysofourscountry’s*important lawsewand decrees, in- 


cluding criminal laws and decrees, «werempresentedwby the state’s leadershi 
nucleus, the Chinese Communist Pasty lueniantinmaipenssan GD 





and concentration 
of their revolutionary will. Afterwards, the Party sought from various walks of 
life opinions which gradually were incorporated into the drafts. After discussion 
and revision by state organs, some of these, still in draft form, were transmitted 
to local state organs and people’s organizations down to the county and ad- 
ministrative village levels, and the masses were broadly roused to conduct dis- 
cussions. Other drafts were put into effect experimentally for a given period of 
time, and then became formal laws and decrees after further scrutiny and passage 
by legislative organs of the state. 


ITEM 127 


The i i 
There are also 
a few provisions of relatively narrow applicability such as the Provisional Act for 


Punishment of Crimes That Endanger State Currency.® In addition, numerous laws, 
such as the Marriage Law (see Item 23A), simply state that their violation shall 
be punishable. This item summarizes the situation. 


[Leetures-(September 1957), pp. 23-25] 


At the same time, on the basis of the resolution made on September 26, 1954, 
at the first meeting of the first session of the National People’s Congress, prior to 
the promulgation of the Constitution, “all current laws and decrees adopted and 
approved by the Central People’s Government since the founding of the People’s 
Republic of China on October 1, 1949, shall continue in force unless in conflict 
with the Constitution.” 

To sum up, it can be seen that the criminal law of our country was produced 
by the struggle to destroy the old law and was established and developed follow- 
ing the needs of state construction and through summarizing the experience of 
the people’s struggles. All laws and decrees adopted by the people’s democratic 
regime to struggle against crime through the use of methods of criminal punish- 


ment are the criminal law of our country. Of these laws and decrees, some were 


5. FLHP 1951, 1:149-150. 
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of sta such as the National 
People’s Congress and its permanent organ, the Standing Committee, and the 
former Central People’s Government Council; ere also prec gated Lb 

inistrati S ouneil or the 
former Government Administration Council,and*by Toe gans, 
such as the former regional people’s governments of military government com- 
mittees and the provincial level organs; i i issued 
g uch 2 which are 
for the correct implementation of criminal [law] policies and which have the 
nature of laws and regulations. Next, these laws and decrees are not only seen 
in the separate documents dealing with special criminal laws and regulations but 
also in other laws, instructions, and resolutions, such as Article 12 of the 
previously mentioned Arrest and Detention Act and the provisions in Articles 
62-64 of the Election Law. Thirdly, of these laws and decrees, not only were 
there some [which existed] before the promulgation of the Constitution, there 
were also some [which existed only] after the promulgation of the Constitution. 
Finally, some of these laws and decrees are relatively complete and specific, such 
as the Act for Punishment of Counterrevolution and the Provisional Act for 
Punishment of Crimes That Endanger State Currency. Some are in the nature of 
programs and principles such as the Order Relating to Putting into Effect the 
Planned Purchase and Supply of Food that was issued by the former Government 
Administration Council in October 1953. Paragraph 9 [of that Order] prescribes 
that speculators who violate the Order and state personnel who violate the law 
shall be “punished severely” or “given punishment of increased severity.” Other 
relevant decrees which prescribe “punishment according to law” also are of 
this nature. 

These circumstances, manifested by the criminal law of our country, are 
determined by the concrete historical conditions of our country and conform 
to the law of development of our country’s revolutionary legal system. In the 
early period of the country’s founding, the main tasks of the state were: “to 
liberate the people from reactionary rule, to liberate the productive forces of 
society from the bondage of the old production relations,” “to destroy the re- 
actionary order and to establish the revolutionary order.” ° Class struggle was 
extraordinarily sharp and complex and the balance of power between the enemy 
class and us changed extremely rapidly. Therefore “we could only prescribe 
some provisional laws in the nature of programs by following the policies of the 
Party and the people’s government.” ? i 


and regulations which would be unworkable or would bind the hands and feet 
of the masses. We should put mature experience into fixed form according to the 
central tasks of the present and the problems of the people that urgently need to 
be resolved and on the basis of the possible and the necessary; and by reporting 
and synthesizing the typical experience of various places, systems and legal pro- 


6. Liu Shao-ch’i, Political Report of the Chinese Communist Party Central Committee 
to the Eighth National Party Congress. 
7. Ibid. 
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visions will be gradually formed and then gradually developed from simplicity 
into complexity, from general rules into detailed rules, from separate laws and 
regulations into a complete set of criminal law and civil law.” * After the state 
entered the period of large-scale and planned economic construction, because of 
the change in the state’s political and economic circumstances, the people’s 
democratic legal system also had to meet this change and gradually become 
strong and complete. Our country’s Constitution promulgated in 1954 fur- 
ther unified legislative jurisdiction. 
“The National Poaple’ s Congress is the nly organ that exercises the legislative 
authority of the state.” 













nd its permanent organ, the 





Standing Committee, 
allaw’The criminal code of our country, which is at present being drafted on 
the basis of the demands of strengthening daily the legal system of the state, will 
in the future become the most fundamental component of our country’s criminal 
law after it is passed by the National People’s Congress. 


As mentioned in Part I, the referred to in Item 127 was being 
paren considered in June , but as a result of the antirightist movement it was 
Thus, more than seventeen years after 
the founding of the PRC, no criminal code or comprehensive set of criminal laws 







exists. Yet the Soviet U of the Bolshevik fu- ‘ie 
revolution and has subsequently devoted a great deal of effort to its improvement. 
i. g t for sig in the legal development of Z tle 
the two major communist states? 
a. 
gationsofcriminal»laws? Recall Shu-hsiang’s letter of protest, which introduces this 
chapter. 


b. Because of factors such as differing educational background and revolutionary 
experience, might the Chinese Communist leadership be more skeptical than their 
Soviet counterparts about whether, from the viewpoint of a totalitarian revolutionary 
regime, the advantages of published rules outweigh the disadvantages? 
2. Interviews have established that in China 







C Creer On 


‘ : : : Loar 
ccasional oblique references in published sources con- 


firm this. Can an unpublished proscription amount to “law”? 

3. Assuming that it provides adequate guidance to administrators of the system, 
can an unpublished proscription give fairswarning"to'the "public? Note that judicial 
decisions are not systematically made public in the PRC but that there is a highly 
developed, all-encompassing system of mass communications. Is this likely to compen- 
sate for failure to publish the formal documents that embody rules created by 
legislative, administrative, and judicial agencies? 


8. P’eng Chen, “Report Relating to Circumstances of Political Work and Current Tasks,” 
May 1951. 
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~] 4. Although people may need to be told what conduct comes within the ambit 
t i ral conduct is | : \ ’ hi mst . ill 


= 1. Recall the relevant provisions of the Manriagedsawe(ltem23:A)m Do they pro- 


scribe adultery or fornication? 
2. Recall the statement made by the author of 





erime”’ What types of conduct might he have had in mind? 


[- ITEM 128 
code that was being drafted in 1957. 


[Tung Ching-chih et al., “A Discussion of Bigamy and Adultery,” Fa-hsiieh (Legal 
science), 4:36, 37-38 (1957)] 


The Concepts of Bigamy and Adultery 


Bigamyerefersstom*the act whereby a man and a woman both of whom have a 

marriage relationship (a spouse), or only one of whom has a marriage relation- 
ship, again register with the government to marry [and thereby obtain their 
marriage certificate] or whereby they have a joint economic relationship and 
openly reside together in the status of husband and wife for the purpose of living 
their lives together” .. . 
e act whereby a man and a woman both of whom have 
a marriage relationship, ip, 
consent to and engage in i First, a prerequisite is the mar- 
riage relationship. This is the same as in bigamy. Next, both parties consent to 
and engage in sexual intercourse. That is to say, both the man and the woman 
must engage in sexual intercourse voluntarily and not under circumstances in 
which a participant is subject to violence, threat, or coercion or is unconscious. 
Engaging in sexual intercourse once or many times constitutes adultery. Third, 
both parties to the adultery have not carried out the procedure for marriage, 
their purpose is not to live their lives together, and they do not openly reside 
together in the status of husband and wife. Therein lies the difference between 
bigamy and adultery. 






Are Bigamy and Adultery Crimes 


What are crimes? Crimes are “all acts which endanger the people’s democratic 
nd, according to 
law, should be subject to criminal punishment.” That bigamy is a crime is at 


present already undebatable 


Second, why is adultery not considered a crime? What is the object of infringe- 
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ment in adultery? Some people believe it is the family, but we cannot agree. The 
family is composed of: (1) blood relative relationships such as grandparents, 
parents, children, brothers, and sisters; (2) the marriage relationship, that is, 
husband and wife; (3) foster relationships, such as parents and their adopted 


children and [other] dependents. Thesaimeofeansadultereris»onlytonengagen» 


or foster relationships. Some people say that if 
there is discord between husband and wife, then the family is being infringed. 
But it should be understood that the direct object of a crime refers to a concrete 
social relationship which is encroached upon by a concrete act.<Marriage"is*anr 


are"the'same((though] sometimes a newly formed family is limited only to two 
people, husband and wife, and there are no parents, children, or others). There- 
fore, to say that the object of infringement in adultery is the marriage relation- 
ship is more accurate. 

The damage from adultery is the discord between the adulterer and his or her 
spouse. Marriage is based on affection, and it is necessary for husband and wife 


to strive together to maintain this affection. If*aspersonswhowhaswamspousesis: -_ .4..{tery 


aaa 7 (tL. — at 
Rw on: 


5 











. . . Even though a person lapsed once in his thinking 
and on [one] occasion did wrong by committing adultery, after an honest husband 
and wife discussion, i 





to its previous 






Therefore, we believe that 
the degree of social danger from adultery is relatively small and that it is not 
necessary to use criminal punishment to punish it. Punishment actually is unable 
to resolve problems involving the quality of people’s affection, thinking, and 
morality. Some people say that among the serious consequences of adultery are 
abortion, drowning babies, mistreatment, desertion, murder, suicide, etc., and 
that since the social danger is very great, it would not be good not to use 
criminal punishment to punish it. We say that, with the exception of suicide, all 
the rest are criminal acts and are prohibited by criminal [law] policy. But they 
all constitute crimes and the objects of their infringement are not the same as 
with adultery. These criminal acts are not the result of adultery. 

Some people say that in accordance with the concrete circumstances of China 
our present marriage policy is in the process of reforming the old family and 
establishing a new family and that a third person who undermines the family 
should be punitively restrained. Others say that for a husband and wife who 
continue their marriage relationship, no matter how much their affection has 
deteriorated, so long as they do not get divorced, there is still a possibility that 
things will change for the better. They say that since the danger of adultery is 
that it precludes this possibility, adultery cannot be thought of as not dangerous. 
We cannot agree with this. First, the marriage policy’s reform of the old family 
and its establishment of the new family is directed at the very many marriages 
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that still exist in present society which were entered into in accordance with 
the old marriage system. 

i i about the spirit of the Marriage Law, 
enabling the masses to be clear about how to treat marriage and the family, 
gradually changing their old ideological demeanor and taking the initiative in 


improving husband and wife relationships and family relationships. l 
or family 


relationships. Next, whether or not affection between husband and wife can 
change for the better is determined by both the husband and the wife. Both 
parties to adultery have free will and act voluntarily. To believe that the cause of 
adultery is a third person’s undermining is not realistic. 

Since the problem of adultery involves the quality of affection, thinking, 
and morality and also involves the struggle between new and old ideologies, we 
should prevent and eliminate adultery. i 
order to enable people to strengthen this aspect of 










their character. ; 
people’s ideological consciousness also will begin to change. Thus, as the under- 
takings of socialist construction gradually grow and the people’s political aware- 
ness is gradually heightened, 





ven if individual situations occur, 
they will only be the abnormalities of individual persons who retain remnants 
of the ideological consciousness of the exploiter class. We should still rely for 
correction of these defects on the pressure of public opinion and on education 
about morality. They cannot be resolved by criminal punishment. 


1. Note that the authors are concerned with adultery but not with fornication. 
Should we infer that fornication is not a crime in the PRC? 

2. Are the authors arguing that adultery is not a crime or that it should not be? 

3. Recall Item 44. According to the irate husband, what was the crime committed 
by his wife’s lover? 


ITEM 129 


[Interview] 


Hung was the chief of the security section of the public security bureau of 
a small city. In 1959 he was accused of right-wing thinking, transferred out 
of public security work, and sent down to serve as a government employee in 
the countryside. Hung’s pretty wife, Chiao, worked in the state bank in their 
city, and she remained on her job instead of joining him in the countryside. In 
Hung’s absence Chiao developed a fondness for Wang, a widower who was 
secretary of the branch of the Communist Youth League in the bank and chief 
of the bank’s savings division. 


Hung did not like rural life and after about six months he resigned from the 


as a result of her relations with Wang. Hung wanted revenge for his wife’s 
unfaithfulness, but was too embarrassed to go to his former associates at the 
public security bureau to bring a complaint. But his mother, who lived with 
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them and cared for their two children, felt no such constraint. She began going yf 
to the bureau every day until the agreed to investigate the case. 
It then So manna aie the complaint, and the court desig- 
nated an official to join in the investigation. Upon completion of the investi- 


gation a report was made at a meeting of the bureau chief and the court presi- 4D, 


dent. Theysdecided:thatsespecially:since» Wang"was'a"widower the case-was-nob- 


The bureau chief and court presi- 
dent did not specify in detail the sanctions to be meted out, but they recom- 
mended that Chiao be demoted in grade and that Wang be removed from his 
position as chief of the savings division and demoted in grade. The local Party 
organization bureau and the Youth League branch, whose task it was jointly 
to decide upon sanctions in this case, followed these recommendations. They 
demoted Chiao and Wang two grades each and expelled both of them from the 
League. Wang was also transferred to another city. 








, Which was granted on the 
following terms: Hung was to retain custody of their two children, Chiao was 
to retain custody of her as yet unborn child, and each was to support the 
children in his custody, with the exception that Wang was required to support 
the unborn child for one year after birth. Chiao subsequently married a third 
man. 


ITEMS 130A-—130B 
In Item 129 the reason that the public security bureau notified the court to take 


part in investigating thes¢hargevofadulteryswas that, as Item 129 illustrated, anamy 

ai innieneiiciemin - aceiiiimimammtey 
‘discretion of the court. 

Items 130A—130B are actual judgments of people’s courts. They were subsequently 


presented to the government of Hong Kong as evidence of the eligibility for a second 
marriage of one of the parties to each of the cases. 









ITEM 130A ?) 
[Civil Judgment of the People’s Court for Kiangsu Province] 


Civil No. 





Appellant: Ting —, male, age 28, of [address] 
Respondents: Chin —, female, age 24, of [address] 

Li —, male, age 27, of [address] 
Case: Divorce 


The case of divorce between appellant Ting — and respondent Chin — was 
heard by the people’s court of Nanking, and judgment was given allowing the 
divorce, Judgment No. of this year of that court. Ting has appealed the 
judgment. 

First of all, Ting says that his marital relationship with Chin was always 
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harmonious, At present affection between them has dwindled because of the 
_enticement*of'the "second"defendant, Li —, and his undermining of their re- 
lationship. He asks that Li be given the sanction that he deserves. 

According to the investigation that has been carried out and to the statement 
Ting previously made, after Ting and Chin were married in 1947, their relation- 
ship was certainly not harmonious. They often quarreled and fought with each 
other. Ding’ * and thus relations 
between mother-in-law and daughter-in-law were also very pasty. In 1951, less 
than a month after Chin gave birth to their second child, quarrels again broke 
out, and Chin angrily took the children with her and returned fo live in the home 
of her parents in Nanking. In August of that year Ting wenf\to take part in 
work in the Northeast, and the two parties continued to remainyapart. The old 

affection between husband and wife was dissipated even further, ing’s™state- 











In the summer of 1952 Li began to do accounting work at the Chin family’s 


confectionery factory. Thus, a ce ee 
with Chin’s suffering over her unhappy marriage. Soon 


n the lower court, after judgment 
was pronounced, S statec slations b and 


bb] 









VO 
Vic 


Also, when Li was questioned by the court, : g 

~/ ‘himself. For these reason ; But the court below failed 
to point this out clearly in accordance with the law, and this was improper. 
Here we must clearly state that the illicit love affair between Li and Chin 
added to the deterioration of marital affection between Chin and Ting. It could 
not but have an influence. But we also must realize that the basic reason for 
the final dissipation of affection between Chin and Ting was that for a long 
time there had been differences and contradictions between them that could not 
be ironed out. 

Let us also emphasize the present state of affairs. The two parties have not 
been living together for two years. In an effort to save the marriage the lower 
court gave the parties a limited time within which it hoped that the original 
relationship between them would be restored, but feelings between them did 
not improve. They continued to quarrel. Once they even had to go to court 
because of a fight. Thus they finally broke with each other as husband and 
wife. It would be unfortunate if the relationship were to go on and the two 
parties continue to suffer. For the sake of the future happiness of both parties 
this court agrees with the judgment below permitting a divorce. 

Next, Ting had given Chin funds for traveling and the care of the children 
amounting to almost one million yuan. He wanted this sum returned. This was 
not a loan and should not be returned. Moreover, since a portion of this sum 
was for the care of the children, it is even more unreasonable to ask for its 
return. 


Third of all, under the judgment below cach party was to receive custody of 
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one of their children. Now Ting asks for the custody of the four-year-old boy, 
which had been given to Chin. Chin agreed to this during the court hearing. But 
Chin still has the obligation to give the children as much care as proves neces- 
sary. 


November 4, 1953 

(Seal of the People’s Court for Kiangsu Province, 2d Adjudication Division) 
Chief Judge: Chia K’ai Wen 
Assistant Judge: Chou Kai Jan 
Clerk: Ch’en Pi 

This is the final judgment. No appeal is allowed. 


ITEM 130B _| 


[Judgment of the Hsin-ch’eng District People’s Court of Shanghai] 


Civil No. , 1954 





Marriage Dispute 

Plaintiff: Li—, female, age 27, of [address] 

Defendants: Ch’en —, male, age 32, of [address] 
Fang —, male 

Relevant person: Wang —, female, of [address] 


Li — married Ch’en — in Shanghai in 1947. They have two sons. Ch’en 
was a seaman*andvoftenwentiabroad. In 1950 he went to Hong Kong, and they 
have been apart for a long time. Ch’en wrote to say that he was too busy to 
come to Shanghai. Li — came to know Fang —, who was her schoolmate at 
an accounting school. She began living with him in May 1953 and later gave 
birth to a son. She has now applied for permission to divorce Ch’en. Weshold 








. Fang — 


was nna in living with a woman whose marriage had not yet been dissolved. 
This is the judgment: 


1. Li— is permitted to divorce Ch’en —. 
2. Their two sons shall be returned to Ch’en for rearing and education. 
Ch’en — asks that Wang — be permitted to care for the children 
during the time that he remains in Hong Kong, and this is approved. 
3. All of Li —’s clothing that is in possession of Wang — must be 
returned to Li. 
August 29, 1954 
(Seal of the Hsin-ch’eng District People’s Court of Shanghai) 
Judge: Sheng Heng 
Clerk: [illegible] 


An appeal may be brought in this court within 10 days of receipt of this judg- 
ment. Certified true copy. 


‘ 


324 MATERIALS 


ITEM 131 


[Interview] 


As a young girl Wu was sent to live in the Pao family, to be reared with 
one of its sons; according to a traditional Chinese practice, they were supposed 
to marry upon reaching adulthood. By 1956, Wu was prepared to marry, but 
Pao was reluctant. Having previously joined the Communist Party, he entered 
the People’s Liberation Army and was assigned to a post outside the province. 
At that time, although their obligation to marry was not considered to be 
broken, Wu returned to her parents’ household. During Pao’s absence Wu 
began seeing a good deal of one of their close friends, a worker named Tiao. 
He was estranged from his wife, Ch’en, a Party member who lived on a state 
farm outside the county seat. An affair developed, and when Wu became preg- 
nant the matter came to the attention of Pao’s mother. She wrote him of these 
events. 

By the time that Pao was demobilized and returned home in 1959, Wusehad- 

was furious 
and announced that he would bring a complaint against Tiao with the public 
security bureau, charging him with adultery. For weeks mutual friends of Tiao 
and Pao in the bureau and in the office of the county Party committee tried to 
dissuade him from this course. They told him that the bureau would have to 
act if a demobilized serviceman brought such a complaint in these circumstances 
and that Tiao was sure to get a minimum of eighteen months in prison, which 
would do no good to anyone. These friends also tried to persuade Ch’en to 
give Tiao a divorce so that he could marry Wu and thus perhaps resolve the 
existing frictions. Ch’en not only refused, but she also brought a complaint 
about Tiao’s adultery. She complained to the county court rather than to the 
bureau, because she believed Tiao’s friends within the bureau would try to dis- 
courage her from initiating action against him. The court transferred her com- 
plaint to the bureau, by which time Pao had also brought his complaint. 

Upon receipt of these complaints the 


but that no action need be taken against Wu. Tiao 
was convicted and sentenced to eighteen months of imprisonment. After he 
served the sentence, Ch’en gave him a divorce, and he married Wu. [For details 
on Tiao’s release, see Item 315.] 


ITEM 132 


[Interview] 


In investigating a fist fight among a group of men in his rural production 
brigade the chief of a security defense committee discovered that the fight had 
resulted from a dispute over the affections of 

ince only one of the 
men was married and since Liao had taken the initiative in these liaisons, the 
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SDC chief and the chief of the commune’s security office recommended that 
no action be taken against the men. diaoonethesothers handy deserved prose= 
Cutiony"it'was"felteHerthusbandywho as a result of the investigation found out 
about her activities, took a similar view. He brought a complaint to the public 
security bureau and also ssuedwforedivoree. The divorce was granted shortly 
after Isiaouwassarrestedssconvicted»of»adultery, and sentenced to six months of 


imprisonment. 

In the bureau’s detention house she was assigned to cook for the short-term 
prisoners who were confined there. After five months of this “reform” through 
labor, she was discovered to be pregnant, and investigation revealed that she 
had been having an affair with one of the guards. Even though the guard was _ 
a bachelor and Liao herself was single at that point, the bureau could not allow 





Accordingly, Liao received an additional one-year term of imprisonment. Two 
months before her child was expected she was temporarily released, and four 
months after the child was born she had to return to the detention house to 
finish serving the sentence. The guard received no criminal sanction but was 
expelled from both the Party and the government. 


ITEM 133 


[Interview] 


Hsia was the manager of a company that manufactured food products for 
the city commerce bureau. In the course of an investigation to determine why 
damage was occurring to the company’s products, it was incidentally discovered 
that Hsia, a married man, had been usingyhis»positionstowseducesyoung»women: 
He had seduced five such women, two of whom were married, with promises 
of giving them good jobs with the company. Hsia was expelled from the Party 


and the government and was arrested and convicted ofe“utilizing *the"powers of* 


On the basis of the cases related in Items 129-133: 

1. How would you summarize the law relating to fornication and adultery? 

2. Do the legal organs appear to have discretion whether or not to prosecute and 
convict in adultery cases? If so, what are the factors that seem to condition the 
exercise of their discretion? 


ITEM 134 


[Edgar Snow, The Other Side of the River, Red China Today (London, 1962), pp. 
452-453] 


“Do you have many requests for instruction in birth control?” 

“We provide it when required.” 

“Do you encourage it?” 

Dr. Wu hesitated, “We don’t oppose it. We advise it if the woman’s health 
is affected or she already has enough children — three or four, for example.” 
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The question produced a puzzled silence. [Party] Secretary Shen Yao had 
rejoined us. It was he who spoke up. 

“Always? You never have any cases of premarital intercourse?” 

This colloquy produced (as on a few other occasions) a distinctly uncomfort- 
able if not painful atmosphere. 

“Capitalism? I lived for several years in the Soviet Union. Premarital sex is 
about as common there as in any industrialized society. I know that in former 
times it was a rare thing among peasant women in China, when marriages were 
arranged early. Now, with women’s rights, freedom of choice, sex equality — 
hasn't it changed any?” 

“It has changed for the better. In feudal days young maidens frequently 
would be raped or seduced by landlords; sometimes the landlord claimed ‘first 
rights.’ That is gone. Now everybody can get married; the legal age is twenty- 
one for men and eighteen for girls; there is no need for sex before then. But 


7 that I remem- 
ber, in the whole commune .“S$6¢ial/opinion is stronglyagainstite’ 


7 “What punishment is provided?” 





“What if they simply don’t want to get married?” 

Shen Yao looked seriously at the others, who seemed depressed by this 
conversation. 

“Usually they respond to education — their duties. I will say there was one 
such case. It was solved when the young man went to the city to work in a 
factory. Later, the girl moved to the city also.” 

“Tf a child were involved, what then?” 

“The man would be held fully responsible as the legal father, of course. They 
would certainly be married.” 

“What if they were under legal age?” 

“Special permission would be granted by the court.” 


‘ 













We had some cases at the time the marriage law went into effect but not 
in recent years 


C\ © 2. Hooliganism 
ve ITEM 135 


This item provides further illustration that the linesbetweenwcriminaleandenon- 


perplexed and un- 
happy relative wrote a letter to the editor of a Shanghai newspaper, asking for an 
explanation of what he thought to be the unjustified conviction of his kinsman. 
The editor transmitted this inquiry to one of the lawyers on the staff of Shanghai’s 
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No. 1 office of legal advisers, who investigated the matter and submitted the follow- 

ing Opinion. 

[“Is a Ten-Year Sentence Appropriate for Hooligan Demeanor?” Hsin-wen jili-pao 
(Daily news, Shanghai), May 5, 1957} 


Two problems can be seen in the judgment of the intermediate people’s 
court of the city of Nanking: the first is the way to view the criminal acts of 
hooligans and hoodlums and the morality of youth; the second is the problem 
of the facts. Even on the basis of the “crimes” stated in the written judgment, 
“the facts of the commission of the crimes” of the defendant Wang Jen-shan 


constitute a problem of education and cannot be treated as hooliganism. Hooligan — 


elements generally refer to those who do not engage in proper employment, do_ 


and make trouble, seize 









things forcibly, swindle, fight, etc. 





undoubtedly should be punished accord- 
ing to law. 

But t in principle from these 
acts. For example: the situations where Wang Jen-shan “secretly took a certain 
[Miss] Lung’s picture as she was going to school,” “secretly took the Yeh sisters’ 
picture” and where “Wang Jen-shan, learning that [Miss] Lung would return 
home late, used match sticks to stuff in the lock of her front door .. .” of 










This kind 


of behavior not only cannot cause personal harm, it also 





friend of Wang Jen-shan, and one of the Yeh sisters was his fiancée. In view 
of this, how can his secretly taking pictures constitute a criminal act? 

There is more: “Wang has kissed a certain [Miss] Yu by force,” and “has 
used the excuse of studying the form of a brassiere to play with [Miss] Kao’s 
breasts.” Even if this is factual it can only be said that it is improper behavior. 
But the two above-mentioned victims both deny these facts. 

The judgment that his “writing a letter to Miss Lung’s organization, saying 
that she was living a wild life in Nanking,” was for the purpose of venting his 
personal anger is even more untenable. Wang Jen-shan’s writing the letter to 
Miss Lung’s organization was completely within his “freedom of correspond- 
ence,” and in fact Miss Lung’s organization correctly handled the matter pre- 
cisely on the basis of Wang Jen-shan’s disclosure. It should be said that in 
writing the letter, Wang Jen-shan to some extent played the positive role of a 
denouncer. Is this not a good thing? The original judgment which treated this 
as a crime is absolutely astonishing. 

From the point of view of the facts and of humanity and reason, the judg- 
ment vf the intermediate people’s court Of! the 'cityof/ Nanking is incorrect? The 
reason for this is that it [the court] conceptually confused criminal acts of 
hooliganism with ordinary immoral acts, to the point of making an error in a 
hasty judgment. 





n addition the facts are these: [Miss] Lung was a vin 


328 MATERIALS 


The above is only a personal view. I invite everyone to study it to determine 
whether or not it is correct. 
Chao Ming-chung 





‘a 
It is not unusual in the PRC for the enforcement sections of regulatory legislation 
to contain a provision with respect to violators, similar to that of Item 81, which 
merely states: “If the circumstances of the case are serious and if the violation 
constitutes a crime, the violator shall be pursued for criminal responsibility by 
judicial organs in accordance with law.” The problem confronting legal personnel, 
of course, is to determine whether the conduct in question should be regarded as 
constituting a crime. 
In the following excerpts the authors of the Lectures attempt to provide a com- 
prehensive framework of analysis to aid legal personnel in distinguishing criminal 
from noncriminal conduct. 


.T | ITEM 136 
Weetures September 1957), pp. 56-59, 60-65, 67, 68] 


On the basis of our previous statements concerning the concept and class 
nature of the criminal law of our country, we may describe the concept of crime 


in the criminal law of our country as follows: alaerswhich cndanserthespeo- 
Now let us analyze and explain this concept as follows: 
First, a crime is a socially dangerous act. The social danger of an act is the 
most essential characteristic of a crime. A person’s act is considered a crime 


because it is socially dangerous. An act not socially dangerous cannot be con- 
sidered a crime. | 


In our country, i 
f the entire country led by the worker 


class. To build a socialist society is the common desire of the vast [number of] 
people of our country. The people’s democratic system of our country is a 
guarantee that our country can eliminate exploitation and poverty and can 
build a prosperous and happy socialist society through peaceful roads. But the 
smooth conduct of the undertaking of socialist construction is impossible with- 
out the safeguard of a good social order. Therefore, from the viewpoint of the 
interests of the vast [number of] people of the entire country, an act endangering 
the people’s democratic system and undermining social order is a socially danger- 
Ous act. 

By directly pointing out that from the standpoint of the concept of crime, the 
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social danger of an act is the most essential characteristic of a crime, we have 
thus answered, from the standpoint of the class nature of crime, the question 
why certain acts are considered criminal. 

Next, a crime is an act which, according to law, should be subject to criminal 
punishment. We say that social danger is the most essential characteristic of 
crime, but 





“QRIMISS, * 

According to the viewpoint of the criminal law of our country, socially danger- 

ous acts which should be subject to criminal punishment must be acts com- 
mitted by the acto 


notvagain"commit "crimes; and it certainly is not to retaliate or to redress ob- 


jectively created danger. Therefore, when a danger is objectively created but 


does not arise from the actor’s intention or negligence, ¢riminal punishment . 


should not be applied to him. 

But certainly not all socially dangerous acts that are committed by the actor 
intentionally or negligently should be subject to criminal punishment. Because 
the degrees of social danger created or possibly created by the acts differ, the 
methods of punitive restraint also cannot be alike. Criminal punishment is one 
of the most severe coercive methods of the state. Therefore, only when the 
social danger of an act is relatively serious should methods of criminal punish- 
ment be applied for punitive restraint. Crime and criminal punishment are inti- 
mately linked. The judgment of the state on the degree of social danger of 
criminal acts is manifested in criminal punishment. 

At the same time, what kind of socially dangerous act should be subject to 
criminal punishment is prescribed by the criminal law of our country 





n our country, the social danger of an act and its un- 
lawfulness are united. Therefore, a crime is an act which on the one hand is 
socially dangerous and at the same time is also a violation of criminal law. Here 
it must be pointed out that [the term] 
Under circumstances in 
which the law is still not complete, isi i 
for 
determining whether or not a crime has been committed. 

A crime is an act which, according to law, should be subject to criminal 
punishment. This is another characteristic of a crime; it shows on the one hand 
that a socially dangerous act is a criminal act only when it becomes relatively 
serious and on the other hand it shows how to recognize a socially dangerous 
act that should be subject to criminal punishment. Therefore, in deciding whether 
an act of a certain person is or is not a crime, the judge can only handle the 
case in accordance with law. This is a manifestation of the principle of the 
legal system in the criminal law of our country. 

The foregoing is an analysis of the characteristics of the concept of crime. A 
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correct understanding of it has extremely great significance because many of 
the problems in criminal law are intimately linked to the concept of crime. It 
determines the establishment of some of the basic systems in our criminal law. 
For example, 





—— Fl 





the most similar [act proscribed by any] provision 


An important problem in the theory of the criminal law of our country 
which should be resolved is related to the boundary between crime and non- 
crime. Especially under circumstances in which the criminal law of our country 
has not yet been promulgated, the resolution of this problem has even more 
current significance for judicial practice. 

Only from the fundamental viewpoint stated before can we reach a correct 
understanding of this problem: the social danger of an act is the most essential 
characteristic of crime and the degree of social danger is the criterion for dif- 
ferentiating crimes from other unlawful acts. 

(al / from other unlawful acts, the boundary between crime and noncrime is in sub-_ 
e 
i We believe 


that it is mainly determined by the three intimately interrelated factors stated 
below: 







if the nature of the act committed by a 
person is itself serious, then the degree of social danger of this act is also great. 
A judgment as to what kind of act is a serious act can generally be made on 
the basis of peoples’ social practice. In judicial practice, we regard as criminal 
acts hich infringe the people’s democratic system of 
our country, homicide which infringes the lives of others, robbery, rape, etc. 
The reason for there being no doubt about these acts is that the seriousness of 
these acts themselves is very obvious. It is just for this reason that the difficulty 
in the problem of demarcating the boundary between crime and noncrime does 
not occur in all general circumstances but only occurs in individual circum- 
stances. 

In judicial practice, demarcating the boundary between crime and noncrime 
is felt to be difficult mainly in situations in which the forms of the acts are the 
same but, because other factors are different, the degree of social danger is also 
different: for example, between crimes resulting from neglect of duty and ad- 
ministrative misconduct resulting from bureaucratism; between stealing property 
and taking advantage in a small way (such as picking some vegetables in another 
person’s garden for one’s own use); between backward words and deeds and 
counterrevolutionary provocation and incitement. The reason for feeling it dif- 
ficult to demarcate these types of problems is mainly that too high an estimate 
of the significance of the form of the act is made in demarcating crime and 
noncrime, and the degree of social danger is ignored. The boundary between 
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crime and noncrime is determined motyonlysbyethesdifierencesinsthesform ofthe 


This situation 
of an act is the same as others, because 
ts are crimes and some are not. 
: the existence and amount of 
damage are also factors that determine the degree of social danger — for ex- 
ample, acts involving neglect of duty by state personnel; certain acts violating 
the rules of operation in a factory, mine, or enterprise; or minor acts of theft 
may be dealt with as if they were not crimes under circumstances in which 
there was no damage or the damage was very minor. Here, the boundary be- 
tween crime and noncrime is determined by the existence and amount of damage. 

In judicial practice, the question of whether or not stealing one yuan is a 
crime has arisen for some judges. Some people consider that since stealing is an 
act prohibited by law, any stealing is a crime and that the amount stolen cer- 
tainly does not affect the establishment of a crime. This understanding is er- 
roneous because it ignores the fact that a crime is not only a violation of law 
in form but must also be an act that in substance has a rather serious degree 
of social danger. 

But in demarcating the boundary between crime and noncrime the atta 


of the existence and amounteofedamagescannot*beunderstood»mechanically an 
in isolation. Rather, it must be considered»insconjunetions with the scope . 
damage which an act can cause and the»¢haracteristicsofsthesactor»himself» 


For example, a certain person forged a check in an attempt to obtain 10, 000 
yuan by fraud. Although his attempt was discovered before it was successful, this 
act could have caused great damage, and therefore we cannot consider it not 
a criminal act on the ground that it had not yet caused damage. As another 
example, when a certain mine worker was taking a rest at the bottom of a mine 
shaft, the air coming in from a ventilator made him feel very cold and he 
covered up the ventilator with a cloth, disregarding the safety of other workers 
in the mine shaft. Then he fell into a deep sleep. When other workers dis- 
covered these circumstances, the mine was already filled with gas. It was only 
because they immediately took [preventive] measures that a major incident 
caused by the explosion of the gas did not occur. We cannot consider this mine 
worker’s act not a criminal act on the ground that it had not yet caused damage. 
That we should consider to be crimes these acts which have not caused damage 
is a result of considering the existence and amount of damage in conjunction 
with the scope of damage which an act can cause. As another example, there 
are two persons, A and B. A is a rotten, decadent, and hardened hooligan, 
and B is a young person of fifteen or sixteen years, who on [one] occasion is 
influenced by hooligans. If both of them are arrested for attempted theft, A’s 
act should be considered a crime, while B’s act might not be considered a crime. 
This is a result of considering the existence and amount of damage in conjunction 
with the characteristics of the actor himself. 

It can be seen from this that it would be incorrect to take the existence and 
amount of damage as the sole factor in differentiating crime from noncrime. 














frequently occurs: although the fo 
other factors are different, some 
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But not to give due consideration to this factor could result in an erroneous 


conclusion to deal with ordinary unlawful acts as criminal acts. 
r 


is also determined by some factors involving the actor’s subjective state, i jecti such 


as whether the actor 

in committing a certain act. For example, intentional destruction of another’s 
property is a criminal act, but negligent destruction of another person’s property 
might not be dealt with as a crime. Here, intent or negligence becomes a factor 
for differentiating crime from noncrime. For another example, Article 12 of 
the Arrest and Detention Act of the People’s Republic of China prescribes: 
“People’s procuracies shall investigate officers responsible for unlawful arrest or 
detention of citizens. If this kind of unlawful act arose from malicious, retali- 
atory, corrupt, or other personal motives, they [these officers] shall be pursued 
for criminal responsibility.” This provision clearly points out that the actor’s 
purpose is a factor for differentiating crime from noncrime. In judicial practice, 
some backward words and deeds are sometimes erroneously dealt with as 
counterrevolutionary crimes mainly because a deep examination and study of 
the actor’s purposes is ignored. For a counterrevolutionary crime to be estab- 
lished, the actor must have a subjectively counterrevolutionary purpose, and 
[one who is guilty only of] backward words and deeds certainly does not have 


such a so iy 


They must be considered in 
conjunction with other factors. For example, homicide, the overturning of a 
passenger tra ip, or other such act which seriously sabotages communi- 
cations, This is the 
result of considering the actor’s subjective state in conjunction with the question 
of whether or not the nature of the act itself is serious. For another example, 
although two acts which are intentionally committed in violation of the rules of 
safe operation are identical, because the existence and amount of damage differ, 
one may be considered a crime and one an ordinary unlawful act. This is the 
result of considering the actor’s subjective state in conjunction with this factor 
of damage. 

From the explanation of the foregoing three factors, it can be seen that the 
degree of social danger, as the criterion for differentiating crime from noncrime, 
is the result of dialectically and uniformly considering these three factors in 
conjunction with one another. In other words, the degree of social danger is 
determined by all the objective and subjective circumstances of the act. Crime 
is differentiated from noncrime on the basis of substance rather than form. 

In circumstances in which there are already provisions of criminal law or 
where the criminal law has already been promulgated, what kind of socially 
dangerous acts should be subject to criminal punishment has already been 
comprehensively considered by the legislators and, from the point of view of 
the interests of the people of the entire country led by the worker class, written 
into provisions. Therefore, judicial workers only have to follow provisions of 







DEFINITION OF CRIMINAL CONDUCT — 333 


the criminal law to resolve the question of crime or noncrime; an act which 
meets the requirements prescribed by any provision of the criminal law of our 
country should be considered a criminal act. 


aa £ 





hen, on the 
basis of the most essential characteristic of crime, that is, the concept that the 
social danger of the act must be fairly serious, this act ought not to be con- 
sidered a crime. For example, a certain state employee on [one] occasion cor- 
ruptly takes five yuan. Although in form this conforms to the provisions of the 
Act of the People’s Republic of China for Punishment of Corruption, if the 
damage he planned to create or could possibly have created is only to that 
extent, then it might not be considered a criminal act. 

If we are able to get a clear understanding of the above explanations of the 
various aspects of crime and noncrime it will help us to demarcate crimes and 
noncrimes in cases of specific problems. 
But, very obviously, 
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well as the development of social culture. 
For example, in the early period after the founding of our country, negligent 
violations of labor discipline or of rules of operation that created incidents of 
loss to state property by staff and workers in factories, mines, or departments 
of basic construction, were generally not dealt with as crimes unless the circum- 
stances of the case were especially serious or evil. But since entering the period 
of planned economic construction, incidents occurring in individual departments 
have had greater effect on the plans of other departments. Thus the degree of 
social danger of the above-mentioned acts increases every day. At the same 
time, under the Party’s education, the awareness of the vast masses of staff and 
workers has been steadily rising. Also the various kinds of equipment, rules, 
and systems have become more complete every day. Therefore, whether or not 
this type of act that creates serious consequences can be dealt with as a crime 
is worth considering. For example, Article 7 of the Act of the People’s Republic 
of China for Punishment of Corruption prescribes: “Those who, before promul- 
gation of this Act, adhered to the evil habits of the old society by giving a 
small kickback to state personnel in a fair transaction, shall not be treated as 
having bribed. But, after promulgation of this Act, if a small kickback is sent or 
accepted in a transaction with state personnel, the one who sends it and the one 
who accepts it shall both be punished separately for bribery or for accepting a 
bribe.” This provision, which, on an individual basis, considers the same act a 
crime or not a crime according to the time of its commission, is a creative pro- 
vision of legislation based on the change in the socio-political and economic 
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situation of our country and the difference in the degree of awareness of the 
masses of people. 


In resolving the problem of the boundary between crime and noncrime, the 


It can be seen from this that in dealing with concrete problems we must 
start out from reality, act appropriately for the time and place, and correctly 
and thoroughly implement state policies, laws, and decrees. Only by so doing 
can we achieve the goal of handling matters properly. This is just what Comrade 
Tung Pi-wu, President of the Supreme People’s Court pointed out: to act ap- 
propriately for the time and place is a characteristic of our people’s democratic 
legal system. 

Here it should be pointed out that to act appropriately for the time and 
place certainly does not imply that an act which is uniformly prescribed as a 
crime by the criminal [law] legislation of our country can be considered a crime 
in district A and not a crime in district B (except in districts where national 


minority groups live together). Whenethecriminals(law)elegislationsof»our 
country: def ‘ted mem h 


countrys But in dealing with concrete cases, that is, in determining the degree 
of social danger of a certain act, we must consider the complex circumstances of 
the act and the concrete circumstances of the time and place. Only in this way 
can we correctly use law and consolidate the people’s democratic legal system. 

The principle of clearly demarcating the boundary between crime and non- 
crime is of great significance, whether in the theory of criminal law or in judicial 
practice. From the standpoint of the theory of criminal law, this principle is a 
natural conclusion of the concept of crime in the criminal law of our country, and 
it is the implementation and application, in the struggle against crime, of the 
substantive characteristics derived from the concept of crime. From the stand- 
point of judicial practice, because of this principle, the courts, the procuracy, 
and the public security organs will not be disturbed by minor cases which do 


not require the application of criminal punishment; anethiswwayetheyscansconcen. 
dangerous. 


a ITEM 137 


[Lectures (September 1957), p. 132] 


For another example, engineer Li was operating a train. Before reaching the 
crossroads at Hao-chia-wan, he blew the warning whistle and proceeded in ac- 
cordance with the rules of railway operation. But because there were buildings 
near the crossroads which blocked his line of vision, he could not see whether 
there were, on the sides of the crossroads, any vehicles which were [about] to 
cross, so that when his train reached the crossroads, it collided with an auto- 
mobile that was just crossing. This created a major incident in which seven 
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people were killed or injured and which affected railway operation for two 
hours. The local people’s court considered that engineer Li’s operation at the 
time was normal and that in light of the specific circumstances, it was impossible 
for him to foresee the collision between the train and the automobile. Therefore, 
the court determined that the incident was completely accidental and that engi- 
neer Li was not criminally responsible. 

When determining whether an incident that occurs in an industrial or mining 
enterprise is inci ; 
f it is certain that he could 
not have foreseen the incident, then it is a natural incident. If the party should 
have foreseen it but did not, or the party foresaw it but carelessly thought that 
it could be avoided, then it is an incident of responsibility. 


ITEM 138 
[Lectures (September 1957), p. 91] 


In judicial practice, a certain basic level court made an erroneous judgment 
in the following case: peasant Chang had a quarrel with Li’s wife, Chao, over a 
small matter. Chang got angry and hit her with his fist. At this point, their 
neighbors persuaded them to break it up. She then helped her husband work 
in the fields as usual. There certainly were no indications of abnormality. That 
night, because Li was on watch in the fields, he did not go home. Next morning 
when he got home, he found his wife unconscious in bed. Emergency aid was 
without effect, and she died. In the beginning the cadres of the local basic 
level court did not investigate deeply. They decided that the death of Li’s wife 
was caused by Chang’s act of striking her. In other words, they decided that a 
cause-effect relationship existed between Chang’s act of striking Li’s wife and 
her resulting death. They, therefore, considered that there was an objective basis 
for Chang’s criminal responsibility for this result. But after an on-the-spot ex- 
amination it was found that Li’s wife, Chao, had had asthma and on that night 
it had recurred . . . and she had suffocated. The recurrence of the illness was 
certainly not the result of Chang’s having hit her with his fist. Therefore, they 
could not consider that a causeeffect relationship» existed between Chang’s act 
and Chao’s death, the result [of asthma]. In this case Chang could only be held 
responsible for the act of striking Chao, and could not be held criminally re- 
sponsible for Chao’s death. The erroneous judgment of the local basic level 
court at the beginning of the case was due to the fact that between Chang’s act 
and Chao’s death came another matter— the recurrence of Chao’s illness. 
Therefore, the question of the cause-effect relationship was not so clear. 


1. What weight should legal personnel attach to texts such as the Lectures? 

2. Do the principles espoused in Items 136-138 substantially circumscribe the 
discretion of police, procurators, and judges? Is a criminal code likely to do so 
to a greater degree? 

3. To what extent do the principles espoused in Items 136-138 make it necessary 
to resort to the doctrine of analogy? For what purpose? 
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ITEM 139 


Before reading the following excerpt, recall SAPA Article 31 (Item 66). 
[Lectures (September 1957), pp. 69-72] 


In the criminal law of our country, analogy is the application of a provision 
of current criminal legislation [proscribing the act] most similar to a socially 
dangerous act for which there is no direct provision in order to convict and 
sentence a person who has committed such an act. 

Analogy is a problem that occurs under circumstances in which written 
criminal laws have been adopted and especially under circumstances in which 


a criminal code has been promulgated. According tothe general:principles»of the 


and should 







be subject to criminal punishmen 






. In 
such situations the criminal law of our country permits the application of the 
provision of current criminal legislation [proscribing the act] most similar to the 
socially dangerous act in order to convict and sentence the actor. 

















country is now in the period of transition to a socialist society. Everything is in 
the midst of iom. The criminal acts com- 
mitted by the enemy and other criminals are of all types. These are difficult 
to calculate at the time criminal laws are adopted. Therefore, the present crimi- 


nal 








Although such acts occur separately, in order 
to guarantee [the continuance of] the struggle against those acts which are in 
substance socially dangerous but for which there are no direct provisions of 
current criminal legislation, it is necessary that judges be allowed the use of 
analogy in the conduct of their work. For this reason, the Act of the People’s 
Republic of China for Punishment of Counterrevolution has provided for anal- 
ogy. In order to struggle against crime effectively, the provision of analogy should 
be affirmed in the future in the criminal code of our country. But the present 
political and economic situation of our country already differs from that which 
existed when the Act of the People’s Republic of China for Punishment of 

Counterrevolution was adopted. Therefore, henna Recaegueeiaay 
At the same time, we believe that 
following the development of the socialist construction of 
the state and the daily enrichment of experience in struggling against crime, 
under circumstances in which the criminal code is even more thorough and 


complete, 
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Otherwise, the legal system would be in danger of being undermined. On the 
basis of the circumstances of our country’s political and economic development 
and of its experience in judicial practice, the following conditions should be 
observed in applying analogy: 

-Firstyaneacteforewhich there may be conviction by analogy must be an act 
that is sociallydangerous and one that should be subject to criminal punishment. 
It has been mentioned above that the most essential characteristic of a criminal 
act is that the degree of its social danger is rather serious. If a certain act is not 
socially dangerous, or the degree of its social danger has not reached the point 
where the application of criminal punishment is necessary, then it cannot be 
considered a crime. Therefore, an act for which conviction is by analogy also 
must have this characteristic. Otherwise, there would be no basis for imposing 
criminal responsibility on people, and the question of conviction by analogy 
would therefore never be reached. 

Second, an act for which there may be conviction by analogy must be one 
for which nly when 
there is no direct provision in criminal legislation for a certain criminal act can 
analogy be applied. If such a criminal act already is covered by an express pro- 
vision of law, there is no basis for not applying this provision and applying 
another provision by analogy. Otherwise, the situation would be created in 
which, on the pretext of analogy, the criminal responsibility that should be 
imposed on a criminal would be decreased or increased in severity and the legal 
system would be undermined. 








Third, conviction and sentence must be based on comparison [of the act com- 
mitted] with the most similaf’act»proscribed by any provision of current criminal 
legislation. This is to say that an act for which there may be conviction by 
analogy must be analogized to the certain provision of existing criminal legis- 
lation [proscribing the act] to which it is most similar. Most»similar»refers to» 
both the nature of the act and the severity of the criminal punishment corre- 
sponding to it. Therefore, provisions for counterrevolutionary crimes cannot be 
analogically applied to acts which destroy public property (the object cannot 
be analogized) ; 


cally applied to those» whowarenot»state»personnel (the subject cannot be 
analogized) ; provisions relating to intentional criminal acts cannot be analogically 


(the subjective aspect cannot be analogized). 
Also, the scope of criminal responsibility should be limited strictly to the 
legally prescribed punishment of current criminal legislation. 

Besides the above three conditions, whether the application of analogy must 
be approved by high people’s courts or by the Supreme People’s Court is a 
question worth studying. We believe that it is appropriate to add such a 
condition to the application of analogy because this can be very useful in unify- 
ing the legal system, in promoting legislation, and in preventing erroneous judg- 
ments. Although this condition is certainly not prescribed in the Act of the 
People’s Republic of China for Punishment of Counterrevolution, yet, just as 
has been previously mentioned, the present political and economic situation 
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in our country is already different from the time when the Act for Punishment 
of Counterrevolution was adopted. At present the demand for strengthening and 
preserving a uniform legal system is already becoming more conspicuous every 
day. Therefore, conditions for the application of analogy must be more strict 
than previously. Naturally, this condition differs from the three conditions spoken 
of before. The three aforementioned conditions are explained from the stand- 
point of criminal law theory, and they must be observed in applying analogy. 
But the condition that the application of analogy be approved by a high people’s 
court depends on whether or not the criminal legislation of our country so 
prescribes. Before criminal legislation clearly prescribes this condition, the ap- 
proval of a high people’s court is not necessary. 

Strict observance of certain conditions will help to place the application of 
analogy upon a foundation of precise observance of the legal system. In this 
way, under conditions where the principle of the legal system is not violated, 
the application of analogy will be of more benefit in the struggle against crime 
and in the implementation of the substantive concepts relating to crime in the 
criminal law of our country. 

E ian t -_ alee ; 

In the criminal law of feudalism, “comparison of the facts of one case to the 
facts of an already decided case and the application of the law of the latter to 
the former” is in fact a kind of arbitrary judgment. In their criminal codes, 
although there are generally no analogy provisions, the bourgeoisie exercise 
this doctrine under the guise of extending the interpretation of criminal law. 
In order to protect its own a bourgeois court can disregard the 
implications and provisions of the law, and with an “extensive interpretation,” 
can make judgments which benefit the preservation of bourgeois rule. 











1. Article 1 of the Criminal Code of the Republic of China provides: 


“An act is punishable only if the law in force at the time of its commission 
expressly so prescribes.” ® 

pz i Article 7 of the 
Criminal Code of the RSFSR that went into effect in 1961 provides in pertinent part: 

“Article 7. The concept of crime. A socially dangerous act (an action or an 
omission to act) provided for by the Special Part of the present Code which 
infringes the Soviet social or state system, the socialist system of economy, 
socialist property, the person, or the political, labor, property, or other rights of 
citizens, or any other socially dangerous act provided for by the Special Part of 
the present Code which infringes the socialist legal order, shall be deemed a 
crime.” 1° 


3. The laws of the Ch’ing dynasty provided: 
a. “Section XLIV.— Determination of Cases not provided for by any 
existing Law. 


9. In Chang Chih-pen, ed., p. 233. 
10. Berman and Spindler, Soviet Criminal Law and Procedure, p. 147. 
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“From the impracticability of providing for every possible contingency, there QP 
may be cases to which no laws or statutes are precisely applicable; such cases 4: exe 
may then be determined, by an accurate comparison with others which are 
already provided for, and which approach most nearly to those under investi- , itu 
gation, in order to ascertain afterwards to what extent an aggravation o 
mitigation of the punishment would be equitable . . .” 4 
b. “Section CCCLXXXVI.— Improper Conduct not Specifi 






able. 


PAAR, ——— ne an and such as is contrary to the spirit 
of the laws, though not a breach of any specific article, shall be punished, at 


the least, with 40 blows; and when the impropriety is of a serious nature, with 
80 blows.” 12 


To what extent is the contemporary Chinese attitude toward analogy likely to 
be a reflection of the traditional respectability of this principle? 


ITEM 140 a 


This is part of an overall criticism of the Lectures that was written after the 
ini _ . jutheuiomsnnineaetemtat Ades OSF > 

[Fan Ming, “Some Opinions about Lectures on the General Principles of Criminal 
Law of the PRC,” CFYC, 4:73 (1958)] 


For example, in the fourth lecture, on the problem of “Analogy,” the Lec- 
tures assert that at present the system of analogy is necessary, but they [the 
authors] believe that: “after several years, following the development of the 
socialist construction of the state and the daily enrichment of experience in 
struggling against crime, under circumstances in which the criminal code is even 
more thorough and complete, we may consider abolishing the system of anal- 
ogy” (Lectures, p. 70). I believe this inference is worth studying because the 


phenomenon of crime and the class struggle are both extremely complex and 
also because, 

















? 
Even if after several years the 
we estimate that it will be very difficult for its pro- 
and without omissions and completely to foresee 
e. From the point of view of the demands of the 
and of benefiting the struggle against crime, to 


criminal code is complete 
visions to be comprehensi 
changes that are yet to c 
dictatorship over the ene 


1. In view of the limited amount of published legislation relating to nonpolitical 


crimes, is it possible for legal personnel to make widespread use of the doctrine 
of analogy? 


11. G. T. Staunton, trans., Ta Tsing Leu Lee; being the Fundamental Laws and a se- 


lection from the Supplementary Statutes of the Penal Code of China (London, 1810), 
p. 43. 


12. Staunton, p. 419. 
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a. To what can the conduct in question be analogized? 
b. Do the above discussions presuppose resort to unpublished regulations? To 
the aborted criminal code? 
2. Is it more important that the law be clear about what conduct is criminal 
than about what punishment is likely to be imposed for given criminal conduct? 
3. Is resort to the doctrine of analogy likely to make a substantial difference 
in the administration of criminal justice? 
a. Are the authors of the Lectures right in pointing out that, in countries that 
do not permit analogy, equivalent results are reached through extensive interpreta- 
tion? Consider the following: 


oe wey “In an age chiefly characterized by rapid change in the political, economic, 


and social spheres, the criminal law can fulfil its functions only if some mecha- 
nism is devised to make it more readily adaptable than it has been so far... . 
[T]here are only three debatable alternatives in which this can be achieved: 
first, by the use of general terms; second, by the admission of analogy in the 
interpretation of criminal statutes; and, third, by a complete revision of the 
main body of criminal law at regular intervals of, say, one year in order to 
keep up with any economic and other changes that may have occurred. Each 
of these alternatives is bound to come into conflict with at least one of the 
old-established principles of traditional law and jurisprudence.” ** 


b. What doctrines does our own criminal law provide to guard against the 
possibility of extensive interpretation? Consider the following: 


“First, it has to be stressed that punishment*by analogy ‘seems "to" constitute 
no essential characteristic of totalitarian legal systems. The Penal Code of 
Fascist Italy of 1939 prohibits it explicitly, whereas a democratic country 


“The unfettered admission of analogy, it cannot be disputed, is incompatible 
with the ideal of certainty and predictability which figures so predominantly 
in the arguments of the Dicey-Hewart-Hayek school of thought. What the 
adherents of this school are too readily inclined to assume is, however, that 
the prohibition of analogy is in itself capable of maintaining those safeguards of 
civil liberty. Actually, as no lawyer with inside knowledge of the work of 
criminal courts in whatever country can honestly deny, this is nothing but 
an illusion. i i 

Even the line of demarcation 
between what is still permissible as extensive interpretation and what becomes 
prohibited analogy is only too often shrouded in darkness. The practical difference 
between the two systems is, therefore, far less important than often claimed by 
many theorists and outsiders . . . 


“It is not our purpose to advocate the iSsi — 
this would indeed here 
law and social morality have become identical— but merely to show the 


problem in its proper perspective. The fate of civil liberty depends on the men 


13. Hermann Mannheim, Criminal Justice and Social Reconstruction (London, 1946), 
p. 204. 
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who have to administer criminal justice much more than on this or any other 
legal formula.” *4 


4. Given Chinese tradition and the needs and perspectives of the Communist 
aon . i atabeititeaaal 


What values might 
these be? Consider the following provisions from the Uniform Code of Military 
Justice of the United States: 


“Article 133. Conduct Unbecoming an Officer and a Gentleman. ‘Any com- 
missioned officer, cadet, or midshipman who is convicted of conduct unbecoming gc MY 
an officer and a gentleman shall be punished as a court-martial may direct.’ | 

“Article 134. General Article. ‘Though not specifically mentioned in this ‘** 
chapter, all disorders and neglects to the prejudice of good order and discipline ~*~ 
in the armed forces, all conduct of a nature to bring discredit upon the armed 
forces, and crimes and offenses not capital, of which persons subject to this 
chapter may be guilty, shall be taken cognizance of by a general, special, or 
summary court-martial, according to the nature and degree of the offense, and 
shall be punished at the discretion of that court.’ ” 1° 








The Lectures also provide legal personnel with specific guidance on other problems 
relating to the definition of criminal conduct that are usually dealt with by the “general 
part” of a criminal code. The following items include a representative sampling of 
the Lectures relating to particular problems of criminal responsibility. A few illustra- 


tive cases are also presented. ‘Care"should* be taken to compare each of sthese items» 


nd 
the case histories relating to their application (Chapter III, section E). 


ITEM 141. YOUUNTARINESSy Bi 


[Lectures (September 1957), pp. 86-87] 


For an actor to be held criminally responsible for his own socially dangerous 
act, it is necessary to find out whether that act was a manifestation of the 


actor’s own will, or, in other words, whethersthe»actorycommitted»the»act:im 
withwhis"own" desire, then” he” cannot besheldcriminally..responsible for that 


act. Acts which are not committed in accordance with the actor’s desire are 
of two kinds: one is committed under circumstances in which there is physical 
coercion; and one is committed under an irresistible influence. Under these 
two kinds of circumstances, the actor commits acts which are against his own 
will. Even though these cause some loss, they cannot be considered criminal acts. 
Acts committed under circumstances in which there is physical coercion are 
acts committed by a certain person under circumstances in which there is 





14. Mannheim, at pp. 208, 210-211, 212-213. 
15. Arts. 133-134, in United States Code, Title 10, sects. 933-934 (1965). 
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physical coercion from an external force. For example, one day A saw B, an 
enemy whom he wanted to kill, standing on a riverbank. At the same time, 
about a foot behind B stood another person, C. A intended to push B into the 
river but was afraid of getting close and being discovered by B. So A pushed 
C with great force, causing C to shove B into the river, and B drowned. Under 
these circumstances C shoved B into the river under physical coercion from 
an external force. He was only A’s tool, and his act was committed against his 
own will. Therefore, he cannot be held criminally responsible for the result, 
B’s death. Rather, A rightly should be held criminally responsible. 

Acts committed under an irresistible influence are acts committed by a 
certain person under circumstances in which he himself is without the power 
to overcome an obstacle. For example, a supply officer of a work site was 
not able to send building materials to the work site on time. As a result of 
the delay the work project stopped, causing a major loss. But the reason for 
the supply officer’s not being able to transport the building materials to the 
work site on time was that at that locality a flood had occurred and the railroad 
tracks were flooded. Phere»was no. way. to transport. the materials. This: kind» of 
Obstacleswas»beyondhis»powerstosovercomemdm other words, his act of not 
sending the building materials to the work site was against his own will. There- 
fore, he has no criminal responsibility to speak of. 


Recall SAPA Article 20(2) (Item 72A) and Item 72B. 


ei ITEMS 142A-142C. MENTAL ILLNESS) 


ITEM 142A 
[Lectures (September 1957), pp. 110-111] 


The subject of a crime must be a person who has the capacity to assume 
responsibility. The person who has the capacity to assume responsibility is a 
person who has the capacity to understand the nature of and) to control his 
ownsactsy Only when a person who has the capacity to assume responsibility 
commits a socially dangerous act can he be held criminally responsible. A 
person without the capacity to assume responsibility cannot be held to criminal 
responsibility, even though he has committed a socially dangerous act. 

When determining that a person is without the capacity to assume responsi- 


bility, the following two conditions must be fulfilled: (1) he must have been 
mentally ill when he committed the socially dangerous act; and (2) because 
of this illness he was unable to understand the nature of or to control his 
own"act. It is necessary that these two conditions be simultaneously fulfilled 
for it to be possible to determine that a person is without the capacity to assume 
responsibility. It is possible to have this situation: although a person is mentally 
ill, the illness has still not reached the level where he is unable to understand 
the nature of and to control his own act. This person cannot be considered to be 
a person without the capacity to assume responsibility. 
Inability to understand the nature of and to control his own act should be 
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understood in this way: “inability to understand the nature of his own act” 
refers to an actor who does not understand the actual circumstances of his own 
act or its social significance; “inability to control his own act” refers to an actor 
who, when committing a socially dangerous act, has insufficient capacity to 
check himself. This is to say, under the circumstances at the time, his act was 
against his own will. Generally, a mentally ill person is one who has the 
above-mentioned characteristics. For example, a mentally ill mother choked 
her baby to death, and she still considered that it was an affectionate act of 
caressing. Since this act was committed under circumstances in which the actor 
was not able to understand the nature of her own act, of course it was against 
her own will. 

A mentally ill person who commits a socially dangerous act while he is without 
the capacity to assume responsibility is not criminally responsible. However, 
there is a kind of person who is mentally ill intermittently; if he commits a 
fter commission of the crime 
comes a person without the capacity to assume 


responsibility, he still should be held criminally responsible for the criminal act 
he committed. However, 










When it is determined that a person who has committed a socially dangerous 


act is without the capacity to assume responsibility, this should be verified by a 
court-afiliated Ait irra Adjudication officers and 
procurators cannot make the decision arbitrarily. 

Although we cannot treat as criminals people without the capacity to assume 


responsibility who commit socially dangerous acts, and although we cannot 


impose criminal punishments upon them, leaving them uncared for would 
interfere with the safety of society. 


strictly and provide them with medical treatment. In districts where conditions 
permit, people without the capacity to assume responsibility and whose social 


danger is relatively great may be sent to medical institutions for Se aes | 
medical treatment. 


ITEM 142B 


[Interview] 


Shih was a schoolteacher whose husband worked as secretary of the local 


people’s council. In 1958 he was labelledwam‘‘ightist?? and sent off to re- 
habilitation through labor. i . 

. While at school she began 
openly cursing and reviling the Communist Party, the government, her school 
principal, and others. When this persisted the school reported her to the city 
education bureau, which summoned her for an interview. When she began to 
curse the chief of the education bureau, he notified the public security bureau, 
which asked him and Shih to come to the PSB to discuss the matter. There the 
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chief of the PSB’s security section noted that Shih’s response to his criticism 
of her conduct was odd. She often laughed and did not seem to appreciate the 
significance of the case. He decided to send her to the county hospital for 
a mental examination. 

That night theshospitakedoeter who had examined her called the security 
section to say that it appeared "to besa»casesofmentalsabnormality, and he held 
to this view the next day after a second examination of Shih, who was confined 
in the hospital. On the third day the doctor saw her again and then put this 
view in writing. After approval by the director of the hospital, who was not 
a medical man but a Party administrator, this report was sent to the PSB as 
the hospital’s report. It certified that Shih suffered from “mental abnormality” 
but not “mentaluliness” and that she would require several months of rest and 
care. 





because of her abnormality, Shih should not receivesany punishmentebut should 
remain in the county hospital for treatment. 


r 


It notified the hospital and the 
education bureau of this decision. 






? 





the"hospital and was sent home for furthersrestsShe subsequently returned to 
teaching and at that time voluntarily wrotewavlettervof “self-examination” to 
the PSB, asserting that her conduct had been caused by mental abnormality 
and that she did not harbor any anti-Communist, antigovernment feelings. 


ITEM 142C 


[Interview] 


Wang was an overseas Chinese who had returned from Indonesia and had 
been settled on a state farm. In 1960 he decided that he preferred life in 
Indonesia and applied for an exitypermit)towreturn there: His application was 

Wang applied again and again but without success. One day, while 
discussing his case with the Party secretary of the state farm, he suddenly 
attacked the secretary, knocked him unconscious, and bloodied his face. After 
detaining and questioning Wang, the county public security bureau, which was 
familiar with his background because of his exit applications, summoned a doctor 
to examine him. The doctor and the bureau agreed that the frustrations of 
receiving repeated denials had affected Wang’s mental equilibrium to such an 
extent that he did 
Accordingly, the bureau did not recommend that Wang be prosecuted but 
sent him to the provincial mental hospital. He was released as cured two 
months later. 


1. Recall SAPA Article 27 (Item 78A) and Items 78B and 78C. 

2. In the contemplation of the Lectures, the decision that a person charged with 
a socially dangerous act is mentally irresponsible is one that is made by “judges and 
procurators.” The Lectures urge such officials to seek the aid of a court-affiliated 
doctor or a medical specialist. Nothing is said about the role of public security 
personnel. How would you characterize their participation in this decision-making 
process? 
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ITEMS 143A-143B. YOUTH ~ 


ITEM 143A 
[Lectures (September 1957), pp. 112-115] 


to have reached a given age is one element of the subject of a crime. A 
youngster who has not reached a given age cannot become the subject of a 
crime because only a person who has reached a given age has the capacity 

and 
thereby become a person with the capacity to assume responsibility. But a 
person’s capacity to understand the nature of and to control his acts grows 
gradually, and the pace of this growth is intimately linked to the circumstances 
of the education he receives and the social activities in which he participates. 
Therefore the solution to the problem relating to the age at which a minor 


assumes criminal responsibility should»meet these circumstances by dividing 
age" into” 'severalstages» At the same time, the division into specific ages is 


not static. Under different historical conditions there are often different methods 
of resolving the problem. 

Because our country’s criminal code has not yet been promulgated, we 
lack a uniform criterion for the specific age at which minors assume criminal 
responsibility. But this problem was involved in the 1952 Reply of the Former 
Commission on the Legal System of the Central People’s Government Relating 
to Whether Minors Who Have Been Used by [Nationalist] Bandit Agents 
To Commit Arson and to Spread Poison Should Be Punished, in the pro- 
visions of Article 21 of the Act for Reform Through Labor promulgated in 
1954 and in the 1956 Joint Notification of the Supreme People’s Procuracy, 
the Supreme People’s Court, and the Ministries of Interior, Justice, and Public 
Security on Problems Concerning Limitations on Commitment to Custody, 
Procedures of Arrest, and the Disposition of Juvenile Offenders. In view 6f 
these documents, the point is relatively clear that the age at which a minor assumes 
These three stages are: the 
of criminal responsibility, the period of relative 
ibility, and the period of complete nonassumption 








period of complete assumpti 
assumption of criminal respo 
of criminal responsibility. 





A synthesizing study of these documents 
on the basis of the order of their date of publication and in keeping with 
the spirit of their substance can provide this general conclusion: a person who 
commits a crime when he has already reached fifteen years of age is in the 
period of complete assumption of criminal responsibility and should assume 
criminal responsibility for all criminal acts; a person who has already reached 
thirteen years of age but who has not yet reached fifteen years of age is in 
the period of relative assumption of criminal responsibility and assumes criminal 
responsibility only for certain crimes that are easy to recognize and the social 
danger of which is relatively great. These crimes are: murder, infliction of 
serious bodily injury, habitual theft, and crimes that are dangerous to the 


‘| A 
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public (for example, serious sabotage of transportation and communication 
facilities and arson). A person who has not yet reached thirteen years of age 
is in the period of complete nonassumption of criminal responsibility and does 
; not assume criminal responsibility for doing any socially dangerous act. A 
minor who does not assume criminal responsibility for a crime that he has 
committed should be handed over to the head of his family for discipline. 

The above-mentioned ages of criminal responsibility are [based on] the 
summary of experience of the struggle against crime throughout the country and 


generally can be used as applicable criteria. Buteitemustebemotedethat»because 
the territory of our country is vast and the circumstances of the development 
of the economy and culture in the various districts is extremely unbalanced, some- ; , 
capacity between minors in cities and those in the countryside and in mountainous 


areas. Therefore, in judicial practice, it would not be fitting to understand the 
above-mentioned legal ages as absolutes. In individual situations, we should 
determine a minor’s capacity to understand the nature of and control his own 
acts on the basis of the theory of determining the legal age of criminal re- 
sponsibility, proceeding from the facts and paying attention to his psychological 
characteristics. As for an individual minor in an individual district, if his 
mental or intellectual development is relatively slow and he cannot recognize 
the social significance of his own acts, or if he lacks the capacity to control 
his own acts, then we should consider a socially dangerous act committed by 
him to have been committed while he was without the capacity to assume 
responsibility and, therefore, we should not consider it a criminal act. 





Compare SAPA Article 26 (Item 77A) and Item 77B with the analysis and 
recommendations of the Lectures. Are they consistent? 


| ITEM 143B 
[Interview] 


In 1959, Leng, a who lived in Canton, borrowed a large 
sum of money from a friend who was the son of a wealthy, returned, overseas 
Chinese. When Leng proved unable to meet the friend’s requests for repayment, 
an argument ensued. Leng decided to end the problem by desperate means. 
He lured his friend into an isolated field in the suburbs, -killedwhim, and stole 
his wristwatch, bicycle, and other articles. 

Investigation soon led the police to Leng, who confessed when confronted 
with evidence that had been assembled against him. Because of Leng’s age, 
the public security bureau did not turn the case over to the procuracy for 

Xn criminal prosecution but i 
, e was still confined in that institution in the spring of 
1962 [when the informant left China]. 








ys" The center for rehabilitation of children referred to above is a counterpart, 
ilitati Just as the public security 
organ decides to send certain persons who have committed serious antisocial acts 


to rehabilitation through labor and to recommend that other such:persons: be. given 
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criminal punishment, so too does it exercise its discretion in the case of juvenile 
offenders and decide to send some to “noncriminal” rehabilitation while recommend- 
ing that others be given criminal punishment. 

In the case above, did the public security bureau follow the strictures of the 
Lectures? 


ITEMS 144A-144B. 
ITEM 144A 
[Lectures (September 1957), pp. 111-112] 


In adjudication practice, it is possible to meet the problem of whether or 
not a person who commits a criminal act while in a state of drunkenness is to 
be considered a person without the capacity to assume responsibility. The solution 
to this problem is that a drunkard should” be held criminally»responsible for 
a criminal act committed by him while in a state of drunkenness and he cannot 
be considered a person without the capacity to assume responsibility. This is 
because 
butedoessnot™makewhimelose»itcompletely. Therefore, he should be held 
criminally responsible for the criminal acts he commits. At the same time, 
drunkenness is an abnormal phenomenon, a vice remaining from the old society. 
Therefore, we should struggle against criminal acts committed under circum- 
stances of drunkenness. 


ITEM 144B 


[Interview] 


Han was a young militiaman in a rural production brigade. One night in 
1958 he got drunk and unsuccessfully tried to rape a young woman who had 
been refusing his advances. He was prosecuted and convicted of attempted rape, 
but, because he had been under the influence of alcohol, the basic level. people’s 
court at the county seat sentenced him to only one year of imprisonment instead 
of to the customary three-year term. 


Compare SAPA Article 28 (Item 79A) and the attitude expressed in the Lectures 
(Item 144A) with the actual cases in Items 79B—79D and Item 144B. Does there 
appear to be any discrepancy between theory and practice? 


ITEM 145. 
[Lectures (September 1957), pp. 137, 138, 139, 140, 141] 
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to prevent the realization of an unlawful encroachment, it should be considered 
lawful, and naturally we cannot even talk of the problem of criminal re- 
sponsibility. For example, a person kills a robber in order to avoid the robber’s 
‘attacky’or a woman, in the course of defending herself, seriously injures a man 
[attempting to] rape her. Both of these are acts of legitimate defense. From 
their outward appearance, they might look like criminal acts in that they caused 
another person’s death or serious injury. But because the purpose of these 
acts was to prevent the realization of unlawful encroachments, not only can 
they not be considered criminal acts but, rather, they should be considered 
lawful acts in the struggle against unlawful encroachments. 


1. An act can only be a legitimate defense if it is committed against an 
unlawful act of encroachment . . 


2. An act can @nlyebe a legitimate if it is committed against an en- 
croachment which is being i _ 
An imaginary or presumed encroachment means that he person who 


commits the act of defense] does not know whether or not an unlawful encroach- 
ment really exists. He may mistakenly believe what is actually not an act of un- 
lawful encroachment to be such an act and [as a result] defend himself. In 
this case, the defense cannot be considered legitimate. Under these circum- 
stances the problem of the actor’s responsibility should be resolved in accordance 
with the principle of mistake of fact. For example, cadre A went to the country 
to inspect some work. Late at night when he was walking in the outskirts [of 
a village] a militiaman ordered him to stop and prepared to examine him. A 
mistakenly thought that the militiaman was a bandit, and thus shot him to 
“\death with a pistol. Here, A misunderstood [mistakenly thought] an unlawful 
encroachment really existed. Therefore, the problem relating to his responsibility 
should be resolved in this way: if on the basis of the specific circumstances at 
the time, A should have foreseen that could not be an unlawful encroach- 
ment, he is criminally responsible for this act of negligent homicide. 






3. An act can only be a legitimate defense if it is committed against a person 
4. An act of defense should not exceed what is necessary. _ 


ITEM 146 


[Lectures (September 1957), pp. 44-47] 


Except in some special circumstances, the criminal law of the People’s 
Republic of pila ay eons ee en 


nd 
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which have not been adjudicated or in which judgment has not been rendered. 
The individual criminal laws and regulations promulaged after the People’s 
Republic was established summarize our country’s struggle against crime and 
embody the policies of the Party and the state. From the standpoint of the 
significance of their uniform applicability to the entire country, this is only 
a beginning. Therefore, there is no question that they should be applied to 
criminal acts committed before these laws were put into effect. Of the criminal 
laws promulgated after the founding of the People’s Republic, some”expressly 
prescribe that they are retroactive. For example, Article 18 of the Act of the 
People’s Republic of China for Punishment*of*Counterrevolution "prescribes: 
“The provisions of this Act also apply to those who were counterrevolutionary 
criminals before this Act was put into effect.”"Others do not themselves have 


express provisions, but thei retroactivity is pointed out in the legislative ex 
planations of those laws. For example, the Act of the People’s Republic of 


China for Punishment of ‘Corruption’ certainly does not itself clearly prescribe 
that it is retroactive. But the Explanation Relating to the Draft Act of the 
People’s Republic of China for Punishment of Corruption points out: “Under this 
Act those who have in the past committed crimes covered by this Act may be 
pursued [for criminal responsibility]. The time limit for pursuing them should 
be figured from the date on which the People’s Republic of China was established, 
that is, October 1, 1949. But where the circumstances of cases of corruption and 
theft are serious and evil or popular resentment is great, the time limit for 
pursuing them may go back to the date on which the large cities and provincial 
capitals in the various places were liberated. In places where liberation came 
after the People’s Republic of China was established, the time limit for pursuing 
them should be figured from the date of their liberation.” Some, such as the 
Provisional Act for Punishment of Crimes That Endanger State Currency, do 
not themselves have express provisions for retroactivity, nor do they have ex- 
planations and interpretations. In theory, this is the first law for the punishment 
of crimes that endanger state currency promulgated by the state and uniformly 
applied throughout the entire country. Therefore, although Article 11 of the 
Act prescribes that “this Act shall be put into effect on the date of its promulga- 
tion,” it should be retroactive with respect to criminal acts endangering the 


state aan committed before the promulgation of that Act. Thistis»because, 


Also, Article 39 of the Common 
Program, which was the provisional constitution of our country, prescribed: 
“Whoever engages in financial speculation or undermines the financial under- 
takings of the state shall receive severe punitive restraints.” Thus people’s courts 
naturally have reason to apply the provisions of the Act to punish criminal 
acts endangering the state currency committed before the promulgation of that 
Act. 

Whether in theory or practice, the criminal legislation of our country is 
retroactive with respect to all criminal acts committed after the People’s Republic 
of China was established. But as said above, because the criminal legislation 
of our country develops and changes with the development and the change of the 
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state’s political and economic circumstances, when the law is applied, it is 
still possible that the following threesproblemsethateeed»towbewresolved will 
arise: (1) an act which the law [in force] at the time the act was committed 
did not consider a crime but which the law [promulgated] after the time it was 
committed considers a crime; (2) an act which the law [in force] at the time 
the act was committed considered a crime but which the law [promulgated] after 
the time it was committed does not consider a crime; and (3) an act which the 
law [in force] at the time the act was committed considered and the law 
[promulgated] after the time it was committed also considers a crime but for 
which the severity of punishment is different. Now these three problems are 
explained individually as follows. 





committedconsiders"a*crime: on the basis of the development of political and 
economic circumstances, the state may at certain times designate as crimes 
and may punish acts which were not considered crimes in the past. This 
demonstrates that when the law was adopted, the social danger of these acts 
had increased. At the same time it, of course, also shows that before the law 
was prescribed, the state did not consider them to be criminal acts, and it was 
also ith 













and not 
in conformity with the spirit of the people’s democratic legal system of our 


country. Thus, we may draw 


according to the new law promulgated after the time it was committed is con- 
sidered a criminal act. It should be pointed out that, because the criminal 


legislation of our country is still incomplete, thesproblem of deciding whether 


: Naturally, 
it is no problem to decide whether or not those acts for which there were no 
express provisions of law in the past but which the ordinary citizen knew were 
crimes, such as murder, theft, and rape, were, at the time of their commission, 
criminal acts. After their promulgation, the new laws should be applied to these 
criminal acts. One cannot, because there were no express provisions at the 
time the acts were committed, not consider them as criminal acts and thus 
reject the application of the new law. The principle that a new law is not retro- 
active with respect to a crime which, according to the law [in force] at the time 
the act was committed, was not considered a crime, but which, according to 
the new law [promulgated] after the time it was committed, is considered a 
criminal act, has already been expressed in the current legislation of our country. 
For example, Article 7 of the Act of the People’s Republic of China for 
Punishment of Corruption prescribes: “Those who, before promulgation of 
this Act, adhered to the evil habits of the old society by giving a small kickback 
to state personnel in a fair transaction, shall not be treated as having bribed. 
But, after promulgation of this Act, if a small kickback is sent or accepted in 
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a transaction with state personnel, the one who sends it and the one who accepts 
it, shall both be punished separately for bribery or for accepting a bribe.” 


1. What do the authors of the Lectures mean by retroactive application of law? 
Do they mean retroactive application of punishment and not retroactive proscription 
of criminality? 





a. If law enforcement officials are permitted to apply the doctrine of analogy, 
is it necessary that they be able to apply legislation retroactively? 
b. If legislation can be applied retroactively, is it necessary to resort to analogy? 


ITEM 147 | 


[Fan Ming, “Some Opinions about Lectures on the General Principles of Criminal 
Law of the PRC” (1958), pp. 72-73] 


In the third lecture, on “Problems of the Retroactivity of the Criminal Law,” 
the Leetures*advocate ‘that, with respect to a situation in which an act was 
considered a crime by the law [in force] at the time the act was committed 
and by the law [promulgated] after the time it was committed but is punished 
more severely by the new law,” . . . in principle the new law is not retroactive,” 
that is, “generally the lighter punishment of the old law should be applied.” 
“When it is considered necessary to make retroactive the new law’s punishment 
of increased severity, this can be clearly prescribed in the new law itself.” 
(Lectures, p. 47.) i j 


and in accordance with the new law, to sentence [the defendant] to the relatively 







ITEM 148 7 
(“The Principal Criminal Who Persecuted the White-Haired Girl of I-pin Is Executed,” 
Szu-ch’uan jih-pao (Szechuan daily), Jan. 15, 1959] 


Six criminals, including T’ao T’ien-chen, who had persecuted Lo Ch’ang-hsiu, 
the “white-haired girl of I-pin,” were sentenced to death or to imprisonment in 
I-pin city on January 6. 

After the case of the “white-haired girl of I-pin” became widely known, the 
intermediate people’s court for I-pin district and the county people’s court 
received over 1,000 letters from all over the country demanding severe punish- 
ment for the murderers and a remedy and revenge for the wrongs done to 
Lo Ch’ang-hsiu. Many persons who attended the trial brought along demands 
that the criminals be punitively restrained in accordance with law. 

The “white-haired girl,” Lo Ch’ang-hsiu, attended the public trial meeting. 
She had just given birth to a child, and Mao Shih-feng of the women’s federation 
of I-pin county represented her at the trial. Mao Shih-feng angrily accused T’ao 
Tien-chen and-the other criminals of monstrous crimes. Twenty-two years ago 
(1937) T’ao Tien-chen and the other local despots and landlords plundered 
the house of Lo Ch’ang-hsiu and beat to death her father, Lo Szu-ming. They 
also forced Lo Ch’ang-hsiu, who was then sixteen years old, and her older 


[ 
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brother, Lo Ch’ang-pao, to work for T’ao T’ien-chen. They suffered mis- 
treatment and hardship at his hands. Once after hanging Lo Ch’ang-hsiu up and 
beating her, T’ao T’ien-chen stripped her of her clothes and drove her out of 
the house. Lo Ch’ang-hsiu had nowhere to go but to Tuan-t’ou mountain. T’ao 
T’ien-chen and the others searched the mountain several times and finally seized 
Lo Ch’ang-hsiu. They hung up Lo Ch’ang-hsiu together with Lo Ch’ang-pao 
and cruelly tortured and beat them. Afterward, Lo Ch’ang-pao fled to Yunnan 
and Lo Ch’ang-hsiu to Tuan-t’ou mountain, where she lived an inhuman existence 


for seventeen years. Everyone who attended” the trial was infuriated” by» the 
” Queer a they all gnashed their teeth, shook their 


\ fists, and created an uproar demanding severe punishment for the criminals. 


At the meeting, the intermediate people’s court of I-pin district in accordance 
with law sentenced thesmurderer"T’aowTien-chen»tomdeathy with immediate 
execution of the sentence. The other five criminals were sentenced to life 
imprisonment, or to lesser terms of imprisonment. The masses were jubilant and 
unanimous in their support of the judgment. Over thirty representatives of 
Lo Ch’ang-hsiu’s native place, the Feng-i People’s Commune of I-pin, expressed 
their gratitude and support to the Party and the government. They said that 
the Party and the government had redressed the grievance of Lo Ch’ang-hsiu 
and obtained revenge for her and had also uprooted the evil. From now on we 
must heed the words of the Party and the government more than ever, actively 
engage in production, and do a good job of managing the people’s commune. 


ITEM 149 


(“Chao Feng-hsiang, Principal Criminal in the Murder of Li Kung-pu, Is Executed,” 
JMJP, March 26, 1959, p. 6] 


On the 24th of March in the city of Ch’ang-sha, Chao Feng-hsiang, principal 
criminal in the murder of Mr. Li Kung-pu, was executed. 

In June and July 1946, Huo Kuei-chang, head of secret agents and commander 
of the military police for the Kuomintang in Yunnan province, actively carried 
out the so-called “secret punitive restraint” conspiracy of Chiang Kai-shek 
against Li Kung-pu, Wen I-to, etc. He directed Wang Tsu-ming, chief of the 
investigation office, to convene a meeting of the backbone secret agents Chao 
Feng-hsiang (head of a secret agent group), Ts’ui Chen-san (head of a 
group), Ts’ai Yiin-ch’i (leader of the Kuomintang intelligence group of the 
city defense command of Kunming city), etc., and secretly assigned them to 
assassinate Li Kung-pu and Wen I-to. Afterward, Chao Feng-hsiang immediately 
sent secret agents especially to watch the movements of Li Kung-pu and Wen I-to. 
On the afternoon of July 11 of the same year, Chao Feng-hsiang led secret 
agents T’ang Shih-liang, Wu Po-yiin, etc., to fire upon and attack Mr. Li Kung- 
pu as he returned home. Mr. Li Kung-pu passed away at the hospital the 
next day as a result of his severe wounds. Afterward, the secret agent organs 
gave these murderers a large “reward,” and Chao Feng-hsiang was promoted 
from captain to major. 

The criminal Chao Feng-hsiang was from Hunan province’s Hsiang-tan county. 
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From 1943 to 1949 he was successively a member and then head of the 
intelligence group of the “investigation office” of the Kuomintang army head- 
quarters and the investigation office of the military police command of Yunnan 
province. In May 1949 criminal Chao secretly returned from Hupeh’s Ch’ang-sha 
city to Hsiang-t’an county, made up a false history, and for a long time concealed 
his evil crimes. In the first half of 1958, denunciations by the masses and 
investigation by the public security organs finally brought the matter to light. 
After criminal Chao was arrested by the public security bureau of Hsiang-t’an 
county and confronted with reliable evidence, he could not but admit his crimes. 
The high people’s court of Hunan province sentenced Chao Feng-hsiang to 
he sentence was approved by the Supreme 
People’s Court, and he was shot on the 24th in the city of Ch’ang-sha. 


1, Under what laws were the defendants in Items 148 and 149 convicted? 

2. Should these two cases be viewed as raising problems both of retroactivity and 
of nonapplicability of what we would call a statute of limitations? 

Consider this criticism made of the Lectures: 


“The twentieth lecture, on ‘The Time Limit For Prosecution,’ in its discussion 
of the time limit for prosecution for counterrevolutionary crimes, after asserting 
that prosecution for counterrevolutionary crimes is not subject to a time limit, 
states that in the future ‘we may consider applying a time limit to ordinary 
counterrevolutionaries whose crimes are minor’ (Lectures, p. 264). It is my 
understanding that ‘not prosecuting them for any of their past acts’ is, under 
the policy of liquidating counterrevolution, a lenient measure for certain situa- 
tions. It certainly is not by nature related to the question of a time limit for 
prosecution. Otherwise, would it not mean that if the time limit had expired 
and these counterrevolutionary criminals had not thoroughly confessed and 
admitted their guilt, we would then be unable to prosecute them? Therefore, I 
believe that we still should assert that prosecution for counterrevolutionary crimes 
should never be subject to a time limit. There should be no exceptions.” 1® 


16. Fan Ming, pp. 74-75. 


Chapter VII Formal Criminal Processes: 


Pretrial Proceedings 


Investigation and Apprehension of Suspected Criminals 

1. Investigation: Cooperation between the Masses and Police 
2. Apprehension by Means of “Detention” 

3. Distinction between “Detention” and “Arrest” 

4. Apprehension by Means of “Arrest” 


B. Confinement 


Ti 


. Interrogation by Police 


Implementation of Protections against Prolonged Pretrial Confinement 
1. Complaint by Confined Person 

2. General Supervision by Procuracy 

3. Inspection by Legislators 

4. Review by Ad Hoc Committee 


. Search and Seizure 
. Evaluation of Evidence by Police 


. Review by Procuracy of Police Recommendation to Arrest and to Prosecute 






The prisoner is supposed, however, to be protected by onewsaféguardy No” 
one accused of crime can be convicted except on his own confession; he not 
only must plead to the charge, Ci aiaajenianeeey ned to allow 
him to “stand mute” would be held as impeding the administration of justice, 
in the eyes of the Chinese law during the factory days and to-day, as in 
former centuries it was in the eyes of English law. No prisoner, however 
innocent, could be allowed to defeat the purpose of the judge or the interests 
of justice, and it invariably happens, in a Chinese court of law, that the 
confession of guilt, which is a necessary condition precedent to conviction, is 
forthcoming. 

H. B. Morse, 
The International Relations of the Chinese Empire} 


‘ 










is also worth study. Students of 
criminal litigation call it “the doctrine of state prosecution.” Mainl 
that, 





asserts 


. (London, New York, Bombay, and Calcutta, 1910), p. 114. 
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brought by the victim or his relatives, ordinary criminal cases are all prosecuted © 
“by the state/*that"is)"by theprocuratorialorgans, The task of prosecution that 
without doubt a counter-_ 


the procurator in the Kuomintang court performed was 

revolutionary»activity:that»oppressed the people Naturally, in order to realize 
his task of suppression, he limited the participation of the masses of people 
in this litigation activity. At the same time, the masses of people would not 
participate in the reactionary activity, the so-called “prosecution,” because 
the point of its suppression was turned mainly toward members of the Com- 
munist Party, people who had taken part in the revolution, and the other 


masses of workers and peasants. We firmly oppose: this reactionary “doctrine 
‘of"state prosecutiony” Although in most criminal cases in our country the 


public security and procuratorial organs investigate and the people’s procuracy 
initiates and supports the , this activity is conducted on the basis of 
the mass line, which has the active participation and support of the vast masses 
of people. It is 


‘specialized Organs andsthesvast*masses*under the absolute leadership of the 


Party. Therefore, it is one-sided and incorrect to suggest that “the principle 
of officiality” is the principle of our country’s public security and procuratorial 
organs and courts in the struggle against the enemy. 
Chang Hui et al., “These Are Not 
the Basic Principles of Our Country’s 
Criminal Litigation” (1958)? 








We have seen that for many kinds of antisocial conduct the PRC imposes a variety 
of “noncriminal” sanctions. In many cases it does so because the conduct in 
question is not considered grave enough to warrant criminal punishment and the 
sanctions actually imposed are relatively mild. In other cases, although the conduct 
in question is deemed to be relatively grave and the sanctions imposed are comparable 


to criminal Deane in their severity, the regime has insisted on categorizing these 


From the 
viewpoint of the public security force, what are the inconveniences of resort to the 
formal criminal process? From the viewpoint of a suspected offender, what safe- 
guards are unique to the formal criminal process? This is the subject of our inquiry 
for the remainder of Part II. Chapter VII deals with pretrial proceedings. 


A. INVESTIGATION AND APPREHENSION OF SUSPECTED CRIMINALS 
(1. IrivestigationsyCooperation between the Masses and Police (an 


Items 150-152 illustrate th 
i i i nd suggest a 


few of the investigative techniques which they employ. 


2. CFYC, 4:79 (1958), 


—_ 


7 
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ITEM 150 


[Shang Yin-pin, “Fully Develop the Militant “RolewofethesBasiewdzevelsSecurity 
aeterarmimnimt 000), pp. 71-72] 


The basic level security defense organizations were created during the mass 
movements of struggle against the enemy, and they were “born and raised lo- 


cally.” It is just because they possess this characteristic of being “born and 
‘raised locally” that, under the leadership of the Party, they can at any time — 


Last year when 
the rightists attacked the Party, and when the landlord, rich peasant, counter- 
revolutionary, and bad elements raised their heads, some of them [the members 


of the basic level oe Sa ed directly soughtwoutethescounty 


After the start 
of the struggle to attack landlord, rich peasant, counterrevolutionary, and bad 
elements, they [the members of these organizations] were the first to be inspired 
by this struggle and to go enthusiastically into action. Many comrades traveled 
long distances in very bad weather to assist the public security organs in in- 
vestigating and arresting landlord, rich peasant, counterrevolutionary, and bad 
elements. Some of them, in order to clarify the circumstances [of a case] involv- 
ing counterrevolutionaries and bad elements. even took along their own corn 
flour cakes and dried yams and traveled tens of /i or even hundreds of li to 
examine the evidence. Since the great leap forward in public security work, in 
order to sweep away obstacles to the great leap forward in industrial and agricul- 
tural production, they further summoned their soaring energy and started a red 
flag competition movement to evaluate what is advanced, to strive for what is 
advanced, and to exceed what is advanced .. . 

Here we can also see that, following the rapid development of basic level 
security defense work, the scope of the actual work of these organizations has 
already far exceeded their old scope. From the standpoint of their activity in 
solving cases, in the last two or three years they have progressed from their 
original role of assisting the public security organs in solving cases to being 
able directly to engage in the work of solving cases. Moreover, the proportion of 
cases solved by them has also been gradually increasing, especially since the great 
leap forward in public security work in the spring of this year; since that time 
they themselves have directly solved 62 percent of all the cases solved in our 
entire province. The proportion of cases solved by them in the special districts 
of Ts’ang-hsien, T’ang-shan, and Chang-chia-k’ou has already reached 70 
percent; and in Ch’ien-an and Ching counties and in many other counties it 


has already reached 80 percent or more. Dhewmethod»oferousing™thesmasses 





‘to bloom and contend and to write large character posters. adopted by the 
“security defensescommitteesin the administrative village in Ts’ang-hsien, «solved 


-— — example, in the past they only could solve some minor cases, but 


today they can solve some major ones; in the past the scope of their activity in 
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solving cases was limited to only certain criminal cases, but todaysetheyscanshelp» 


such as those involving reactionary posters or societies. In struggling against 
cunning enemies, these security defense cadres who had been “born and raised 
locally” learned how to use all kinds of “local methods” for on-the-spot in- 
vestigation and for protecting the scene of a crime, such as placing a basin 
[upside down] to preserve traces [of the crime], using blades of grass to measure 
footprints, and using the smoke of kerosene lamps to take fingerprints. Thus, the 
whereabouts of Wang Fu-shan, a counterrevolutionary who had escaped from 
prison in the administrative village of Hsi-ch’eng-fang in Cho county, was 
discovered through a clue, the traces made by his “wolf-claw” shoes when he 
was committing crimes at night. When this counterrevolutionary was arrested 
many years after he had escaped, in addition to his being found with some 
homemade pistols and a knife during a search of the place [where he was 
apprehended], it was confirmed that during the period that he had been in hiding 
in a cave he had more than nine times engaged in sabotage activity including 


arson, rape, and theft. 
ITEM 151 | 
b izati in All Factories and 
Mines in the City of Pen-hsi,” Hsin-hua tung-hsiin-she (New China news agency), 
March 8, 1955] 


Many model units and persons have emerged from the struggle to prevent 
espionage, prevent theft, etc., in all the factories and mines in the city of Pen-hsi. 
Forty-seven persons who are security models, one model security unit, and nine 
security groups received awards from the public security organs of the city 
of Pen-hsi. 


ies coordinated with 
security departments of the factories and mines and i 


revolutionariesOnce Li K’o-yii, member of the security defense group of T’ai- 
ping-kou pyrite mine, discovered eight counterrevolutionaries led by Tung 
Teng-Kuei attempting to carry out sabotage. The security defense organization 
immediately reported’ the situation to:the public 'security:department. After the 
public security department’s investigation verified this report, the counterrevolu- 
tionaries were quickly arrested, and two shotguns were seized. The mass security 
defense organizations 

After a cooperative in a steel plant in the city of Pen-hsi was 
robbed, Wang Fu, a member of the security defense group, actively investigated, 
discovered a clue, and turned it over to the public security organs. As a result 
they quickly broke the case, and the five robbers were all caught. 


ITEM 152 : 
[Ch’en Huai-ning, “People’s Policewomen Who Closely Rely on the Masses” ] 


As soon as the public security station was established, they [the young police- 
women] launched a surprise attack handling of the accumulated civil and criminal 


Items 153 and 154 represent i 
is 
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cases. In the process of handling these accumulated cases they undertook deep 
and detailed examination and study and consulted with the masses and activists. 
There was a case of theft that had occurred in October 1956 which had still not 
been solved. After the establishment of this public security station composed 
of people’s policewomen, the deputy station chief, Lei Te-fang, assumed re- 


sponsibility forsselvingethewunsolvedycase of theft that had occurred in October 
1956. First of all, she called a mass meeting and related the facts of the case in 


great detail. She also held two informal discussion meetings in the neighborhood 
of the family that had suffered the theft, exhorting everyone to try to recall 
whether or not there were any clues among the persons with whom they had 
contact at that time. Later she conducted asnumbervofeindividualvinterviews, 
talked with the masses, gathered together and studiedwallethesclueswwhich the 
masses had bit by bit provided, and continued to investigate on the basis of these 
clues. After she conducted this kind of repeated examination and study, the 


‘truth was finally brought to light. 











ITEM 153 


[Ko I, “A Group of Counterrevolutionaries Seized Because of a Letter — About 
Kuan Kuan-hui, an Advanced Mass Security Worker,” Kuang-chou jih-pao 
(Canton daily), Feb. 26, 1955] 


Kuan Kuan-hui, Chairman of the fifth security defense committee of North 
Yung-han street of the North district, has always enthusiastically engaged in 
security work. He lives in Kuan-chia temple at Hsiao-ma station. 

One morning late last November, Kuan Kuan-hui discovered a letter sent to 


* “Yen Shih-liang” in the public letter box of Kuan-chia temple. He thought: “I’ve 


lived in Kuan-chia temple for over ten years. Of the more than one hundred 
families and more than three hundred people who live here, there isn’t one I 
have not met, man or woman, young or old. But there is no ‘Yen Shih-liang.’ 
Can it be that “Yen Shih-liang’ has relatives or friends here and that this letter 
has been left for him by his relatives or friends? But there are no words such 
as ‘c/o’ written on the envelope.” Kuan Kuan-hui felt that there was something 
wrong about this letter, and he decided to clear up its origin. He did not take 


the direct approach of opening this strange letter but avaited"for*the"person=to 
whom the letter was sent. 


One day, two days — at the end of the fourth day, all the other letters in the 
box had been taken, and only this letter remained unclaimed. At noon on the 
fifth day, suddenly a twenty-six- or twenty-seven-year-old male arrived at Kuan- 
chia temple. He looked in all directions and, when he thought that there was no 
one paying attention to him, he swiftly took the letter addressed to “Yen Shih- 
liang,” turned, and left. But his every movement had been observed by Kuan 
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Kuan-hui from the start. Just when the man put the letter in his pocket and 
began to walk away, Kuan Kuan-hui suddenly appeared before him and said: 
“Brother, is that letter yours?” This self-styled “Yen Shih-liang” stood trans- 
fixed. He said he was a coal-coking worker from a city suburb who was a 
friend of “Chou Lin.” “Chou Lin” had asked him to go there to look up another 
friend, and thus a letter had been sent to him there. 

Kuan Kuan-hui knew that there certainly was no such person named “Chou 
Lin” in Kuan-chia temple and grew more suspicious than ever. He then said: 
“We here don’t know you. If you want to take this letter, comeswithemesto-the 


public security station and make out a statement.” That young man could not — 
‘but follow» Kuan» Kuan-huito»the public»security,station. Investigation by the 


public security organs revealed that Yen Shih-liang was a counterrevolutionary 
who was fleeing from arrest in Yang-chiang county. On the basis of the criminal 
Yen’s statement and prudent investigation, the public security organs also ar- 
rested a number of accomplices. 

Kuan Kuan-hui has been chairman of the security defense committee since 
1955. 
withthe »masses» During the last year he has helped the public security organs 
arrest nine wanted counterrevolutionaries; he collected thirty-five copies of 
security materials about the “seven evils” and turned them over to the public 
security organs, and investigation by the public security organs proved some of 
these persons to be criminals. He also seized a pistol and over thirty bullets. In 
addition, he also roused the masses to improve the situation with respect to over 
forty places that represented sources of fire and fire dangers and played an active 
role in guaranteeing safety. Recently, Kuan Kuan-hui was chosen as an advanced 
mass security worker for Canton for 1958. 


ITEM 154 7 


[The Masses Cleverly Recognize a Bandit; the People and Police Cooperate in 
Seizing a Criminal,” JMJP, Feb. 25, 1959, p. 6] 


One afternoon Comrade Li Feng-hsiang, a people's policeman of the Tung 
Ch’eng-chiao public security station of Han-tan city in Hopei province, was on 
duty at the station. Suddenly Li T’ung-shan, 









3 fa 
“There are “™ V 


two persons who are buying rags staying in my shop. Yesterday a man brought m5? es 

them a twenty-five-catty watercart chain and sold it to them. Today the same 

man brought in another chain over thirty catties. Both were new ones. Since 

quite a few sets of watercart chains were stolen a few days ago, I strongly 

suspect him.” fp’ 
After hearing this, Li Feng-hsiang immediately went with the chairman of the if 

security defense committee to investigate. When they met the man, Li Feng- 

hsiang pretended to be a cadre from an iron industry commune and asked him: 

“Do you still have some chains? I'll buy a few.” The man said: “There are no 

more.” Old Wei, who had bought the rags, then said: “The chain that you sold 

me yesterday wasn’t heavy enough. Let’s go to the shop and weigh it.” As they 


4A On 


360 MATERIALS 


reached the door of the shop, the criminal may have felt that something was 
going to happen. He drew a pistol (a single-shot, local variety) from his waist, 
pointed it at Old Wei and said: “Stand still. Don’t move.” At that, Old Wei got 
very alarmed. Li Feng-hsiang, seeing that the situation was tense, rushed to 
grab the gun. He did not succeed, and the man fled. 

When Li Feng-hsiang saw the man flee, he chased him, shouting as he ran. 


At that time, T’ieh Fu-lin, a member‘ofethe*people’s«militiayheard»theshouting 


_and rushed in with a gun. Su Yii-chen, a cart-puller, used an iron shovel to bar 
«the, criminal’seeseape® When the criminal saw that he could not escape, he then 
waved his gun threateningly. This startled Comrade Feng-hsiang; but he quickly 


remembered that a people’s policeman must protect the people from harm and 
that it is glorious to die in the struggle against the enemy. He ran forward a few 
steps, and, without waiting for the criminal to fire, he kicked him in the foot, 
twisted him around, and grabbed his gun. After a struggle, he finally managed to 
wrest the gun away. At that moment 


Through interrogation they learned that this criminal was named Lu Chin-te, 
that he was a habitual robber left over from the old society and that he had 
done a lot of evil things. He had just started to go into action again when he was 
caught. 

Lien Wen [a citizen] 


[3] 3. Distinction between “Detention” and “Arrest” 
a ITEM 155 


passed at the Ist meeting of the Ist session of 
the NPC, Sept. 20, 1954; promulgated by the Presidium, Sept. 20, 1954), FKHP, 
1:28] 


Article 89. Freedom of the person of citizens of the People’s Republic of 


China may not be infringed. \Noveitizen may bevarrestedexcept by decision»of-a» 
-people’s court or with the approval of a people’s procuracy. 


ITEM 156 


In Items 153 and 154 did the manner in which the suspects were apprehended 
violate the Constitution? Does the following statute suggest the answer to the above 
question? 


far eg terse emcee eles THE PRC (passed at the 3d meeting 
of the Standing Committee of the NPC, Dec. 20, 1954; promulgated by the 


Chairman of the PRC, Dec. 20, 1954), FKHP, 1:239-242] 


Article 1. According to the provisions of Article 89 of the Constitution of the 
People’s Republic of China, freedom of the person of citizens of the People’s 
Republic of China may not be infringed. 

or with the approval of a people’s procuracy. 
Article 2. Counterrevolutionaries and other offenders who may be sentenced 
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to death or to imprisonment shall be arrested immediately after a decision of a 
people’s court or approval of a people’s procuracy. 

If the offender to be arrested is seriously ill, pregnant, or a woman nursing her 
own baby, the measures of obtaining a guarantor pending trial or of residential 
surveillance may be used instead. 

Article 3. A people’s:courty:a»people’s procuracy, or a public security organ 
shall arrest offenders whose arrest has been decided upon-by a people’s court or 
approved by a people’s procuracy. 


Article 4. When arresting an offender the arresting organ must possess a 
warrant from a people’s court, a people’s procuracy, or a public security organ, 
and the warrantiof\arrestymust:betead»to»thesarrested»persom. After arrest, the 
arresting organ Shallinform»thesmembers"Gf the arrested person’s family of the 
reason for the arrest and the place in which he is confined in custody, except 
in situations where this will be an obstacle to the investigation or where there is 
no way to give notification. 

Article 5. In any one of the 
adopt 


an offender whom it is necessary to investigate: 
(tf) H 


e is e, is in the shatiee of committing a 
crime, or is 


(2) He is:identified-as-a-criminab-by--the-victim-or’by-an-eyewitness;- 
(3) He has evidence that he has committed a crime discovered on his 


wing situations, a public security organ may ets eS 
without obtaining a warrant] 










(4) 
(5) He may destroy or fabricate evidence or may collude with others re- 
garding statements to be made [with respect to a case]; 
(6) His status is unclear or he has no definite residence. 
Article 6. Any citizen may immediately seize the following offenders and take 
them to a public security organ, a people’s procuracy, or a people’s court to be | § ; 
dealt with: Lavest | 










(1) One who is a crime or is discovered 40%e-bee 
immediately after committing a crime; 
(2) 
(3) : 
(4) 
Article 7. pa 
Ae A S40 
_Tesponding level about the facts of and the reasons for detention; within forty- anne 
eight hours after receipt of notification, the»people’s*procuracy"shall"eithersap=™ 4, 1,, 
‘provesor not "approvevaniarrest; if the people’s procuracy does not approve an jen 


arrest, the public security organ shall release the detained person immediately p 

upon receipt of notification. = 
If a public security organ or a people’s procuracy has not handled the matter 

in accordance with the provisions of the previous paragraph, the detained 


v 


net 


ogy Jerr’ 


1 


7 
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ye 
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offender or members of his family may ask the public security organ or the 
people’s procuracy to do so. 

Article 8. Officers who arrest or detain may adopt appropriate methods of 
coercion forar Offender who resists arrest'Ordetention, and when necessary they 
may use weapons, 

Article 11. Organs that arrest or detain 


when they discover that they should not have arrested or detained a person, they 
must immediately release him. 


Article 13. A public security organ shall not apply the provisions of this 
Act to a detention that is an administrative punishment for a citizen who violates 
security administration rules. 


ITEM 157 


The following exegesis of the above statute fails to mention SAPA detention 
because the SAPA was not enacted until eight months after this essay was published. 


[Harbin Office of dhegalyAdviserseNom3ye“Arrest and Detention,” Hei-lung-chiang 
jih-pao (Heilungkiang daily), Feb. 23,4957) 


Arrest and detention are coercive measures used by investigation and adjudica- 
tion organs for a defendant or criminal suspect in criminal litigation. The essence 
of the coercive measure of arrest is that it deprives the person against whom the 
complaint is brought of his personal freedom in order to prevent his escaping or 


his having an accident during the period of investigation, and it confines him in 
custody. 






before a decision (or order) 
to arrest him has been made, and before it is announced that he has become a 
defendant. 


re ee a 





defendant. The goal of detention is to make clear in a very short period the 
status of a suspect and, before it is decided to arrest him, to guarantee that he 
can be investigated and tried. The time cannot exceed seventy-two hours (it is 
decided in the seventy-two hours whether to release or arrest him). But with 
the coercive sanction of arrest, the confinement in custody of the defendant 
continues from the time the defendant is investigated and tried right through to 
the execution of sentence. It can be applied throughout the entire litigation 
process. Detention is generally used by public security organs without the prior 
approval of the procuracy. But generally, arrest can only be used by investigators 
and procurators after obtaining the approval of the chief procurator. The court 
may also use it. 
But any citizen may, on the basis of the Arrest and Detention Act of the 
People’ s Republic of China, immediately seize one who is in the process of com-_ 


forvarrest, one who has escaped from prison, or one who is fleeing from arrest, 
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and take him to a public security organ, a people’s procuracy, or a people’s 
court to be dealt with. 


1. In Items 153 and 154, did the manner in which the suspects were apprehended 
violate the Arrest and Detention Act? 

2. Under the Act, in what circumstances would it be unjustifiable to apprehend 
a suspect by means of “detention”? 

3. From a practical point of view, when is it likely to be necessary to apprehend 
a suspect by means of an “arrest”? 


4. Apprehension by Means of “Arrest” 


ITEM 158 


[Interview] 


On his return from a meeting at the county seat in the spring of 1959 the 
chief of the security defense committee of a commune production brigade re- 








ceived a secret “tip” that the secretary of the brigades’ Party branch and the 
brigade leader weresthewingleaders*ofa*group»of important brigade cadres who 
had surreptitiously slaughtered oxen belonging to the brigade and sold the meat 


for their private profit. He immediately telephoned this report to the chief of the 
security section of the county public security bureau. Because this was obviously 


an important and delicate case, the section chief went with the bureau chi 
report it to, and to 
committee. © 


The Party secretary determined that it was necessary to send a work group 
down to the brigade to investigate the»matter. Among the group that was 
selected were four cadres from the bureau —a deputy bureau chief, who was 
appointed group leader, the chief of the security section, who was made a deputy 
leader, one of the secretaries of the security section, and an investigator. There 
were also @'procurator, avjudge, a representative of the Party organization 
bureau, a representative of the Party supervision commission, who was made a 
deputy leader, a representative of the Party agriculture department, two 
cadres from the office of the county Party committee, and a cadre from 
the women’s federation. 





a temporary Party organization the task of which was to lead and to supervise 
spring plowing. 

After arriving at the brigade, the members of the investigating group dispersed 
among the various production teams, laboring with the peasants by day and tak- 
ing part in meetings at night. In the course of conducting propaganda on the 
needs of production at these meetings, they gradually exhorted the team members 
to find out why there were insufficient oxen to take care of the plowing. At first 





the 


‘to give any information about the matter, but in a few days. the investigators 
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began to earn their confidence, and conversations with individual peasants en- 
abled them slowly to piece the facts together. After almost three weeks of in- 
vestigation, the group was prepared to accuse the principal culprits — the 
branch secretary, the brigade leader, the leader of the brigade militia, the women’s 
chairman, and two other cadres, all of whom were Party members. The accusa- 
tions were made at a meeting of the brigade Party branch. Phe*aceused admitted 


d unfit for work and that the 

whole matter had been too insignificant for them to report to the commune. 
After the meeting the investigators then undertook a series of intensive private, 
individual talks with the accused in an attempt to “mobilize” them to confess. 
Care was exercised not to frighten them about the consequences of their conduct, 
because the investigators did not want them to commit suicide, as often happened 
in such situations. Leniency was promised to those who made full confessions. 


«story» Having checked her confession, the group convened another meeting of 
the branch, at which the women’s chairman gave all the details of the offense. 


Following this branch meeting there was a meeting of the members of the 
investigating group who were most knowledgeable about the disposition of such 
cases: the political-legal cadres and the representative of the Party supervision 
commission. The representative of the Party organization bureau, who normally 
would be present at such a meeting, did not attend, since he was deemed to be an 
inexperienced newcomer. The group discussed the case and prepared recom- 
mendations with respect to the sanctions to be given to each of the culprits, who 
included four non-Party members: a brigade accountant who had had custody of 
the proceeds of the sales and three peasants who had done the actual slaughter- 
ing of the oxen. The leader and deputy leaders of the group then returned to 
the county seat to submit the materials in the case to the public security bureau 


and to e head of the 
county Party secretariat, and the bureau chief, the chief procurator, and the court 
president. 


This five-man body approved the recommendations made by the investigation 
work group, which were as follows: the money that had been collected from the 
sale of the slaughtered oxen had to be surrendered to the brigade. The secretary 
of the Party branch, who was the instigator of the scheme, was to be expelled 
from the Party and arrested. It was understood that arrest meant criminal 
punishment, although no decision was yet made on the length of the sentence. The 
brigade leader was to be expelled from the Party and removed from his brigade 
position. Because it was clear that he had not taken the initiative in the plot but 
had followed the lead of the branch secretary, he was not to be arrested but was 
to be given ten days of detention for violation of the SAPA. The leader of the 
brigade militia was to be expelled from the Party and removed from his brigade 
position, but he was to receive no punishment. Although her responsibility was 
deemed to be as great as the militia leader’s and although her confession had not 
been spontaneous, the only sanction to be received by the women’s chairman was 
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a demerit on her Party record, because she had been the first to confess. The 
two other Party members had played minor roles and thus were to receive mere 
warnings from the Party. The accountant was to be removed from his position 
because he had improperly used it to safeguard the illegal proceeds. The peasants 
who had killed the oxen were only to receive criticism from their production 
teams in view of the fact that they had acted under orders. While they were not 
considered innocent, their responsibility was deemed to be greatly diminished. 
it was 
be circulated among 
all cadres in the county, dispositi of the case should be announced at a 
forthcoming f the county, com- 
mune, and brigade levels. Before the meeting took place the Party supervision 
commission was notified of the decisions with respect to those culprits who were 
Party members, and it prepared expulsion documents in the appropriate cases. 
Also, the commune Party secretary was informed about those who were to be 
removed from their brigade positions. 









decided that, 












and, after the application was 
made out the actual warrant. It also prepared a detention warrant 
for the brigade leader. 

At the meeting the Party members who were involved in the incident were 
ordered to stand on the platform. They had all remained at large until that~ 
‘timewand were ignorant of"theirsfatewThe secretary of the Party supervision 
commission briefly introduced the facts of the case and announced what Party 
sanction was meted out to each of the members involved and the reasons under- 
lying it. Then the deputy chief of the public security bureau, who had led the 
investigating team, briefly stated why the branch secretary had to be arrested, and 
he read aloud the arrest warrant, which charged the branch secretary with 
undermining production. At that point a people’s policeman put handcuffs on 
the accused and led him away to the detention house. The chief of the bureau’s 
security section then rose to state why the brigade leader had to receive detention. 
After he read off the detention warrant, a people’s policeman led the brigade 
leader away, but without the use of handcuffs. 


iBiBonrmenens : 





ITEM 159 Zz 
eR ERO (passed at the 222d 
meeting of the Government Administration Council, Aug. 26, 1954;»promulgated 


by the Government Administration Council, Sept. 7, 1954), FLHP 1954, pp. 33- 
40] 


Chapter I. General Principles 


Article 3. hall be established in order to hold offenders 
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Article 5. Organs of reform through labor shalleputsintoweffectystrictycontrol. 
oe iodetl 


they are being heldy and the organs must not be apathetic or relax their vigilance. 
Mistreatment and corporal punishment shall be strictly prohibited. 


Article 6. Organs of reform through labor shall be led by people’s public 
security organs, shall be supervised by people’s procuratorial offices of the 
various levels, and, in matters relating to judicial business, shall be guided by 
people’s courts of the various levels. 


Article 7. The work of organs of reform through labor in holding and educat- 
ing offenders whose cases are being investigated and adjudicated shall accord — 
qunteientieiel Ladjudicati 











Chapter 2. Organs of Reform Through Labor 


Section 1. Detention Houses 


Article 8. Detention houses shall be mainly [used] for confining in custody 

offenders whose cases have not been adjudged . . . 
Article 9. Detention houses shall be responsible for being informed about the 
circumstances of offenders whose cases have not been adjudged. Where the 
joreoffenders whose cases have not been ad- 


judged shall be kept in,solitaryeconfinementyand those who are involved in the 
same case or in related "cases"shallbevisolatede(from one another] in order to 


meet the needs of investigation and adjudication organs in quickly closing the 
case. 


inappropriate laborunder conditions that do not hinder investigation or adjudi- 


cation. 

Offenders whose cases have already been adjudged and who are being held 
in a detention house on behalf of another [institution] shall be kept in custody 
separately from those whose cases have not been adjudged . . . 

Article 11. Detention houses shall be established with the central government, 
the province, the city, the special district and the county as units, and shall be 
under the jurisdiction of people’s public security organs of the various levels. 

Detention houses of [different] units that are located in the same place may be 
merged with consideration to local circumstances. 

When necessary, detention houses may be established by public security 
subbureaus of city-administered districts in cities directly under the central au- 
thority and in provincial capitals. 

Article 12, Detention houses shall each have a director, one or two deputy 
directors, and a number of staff members and guards, 


Chapter 5. System for Regulating Offenders- 
Section 1. Commitment. 


Article 36. i i 
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Mentetoscustody. Without the above-mentioned documents, commitment to 
custody shall not be permitted. If the material recorded in the above-mentioned 
documents is discovered to be not in conformity with the actual circumstances 
or is incomplete, it shall be explained or supplemented by the organ that origi- 
nally sent the offender into custody. 

Article 37eAehealth*examinationshall*be"givem to offenders who are com- 
mitted to custody. Except for major counterrevolutionary offenders and other 
offenders whose criminal acts are major, commitment to custody shall not be 
permitted in any one of the following situations: 

(1) Mental illness or acute or malignant contagious disease; 

(2) Serious illness that may endanger the life of the offender while he is 
being held in custody; 

(3) Pregnancy or childbirth six months or less before the time of com- 
mitment. 

Offenders who under the preceding items may not be committed to custody 
shall, after the organ that originally ordered their commitment to custody has 
considered the situation, be sent to a hospital, turned over to a guardian, or put 
in another appropriate place. 

Article 38. For offenders who are committed to custody there shall be es- 
tablished, on the basis of the actual circumstances, multiple occupancy cells, 
single occupancy cells, women’s cells, cells for the sick, and other such cells 
for holding offenders on an individual basis. There shall be female guards in 
places where female offenders are held. 

Article 39. Female offenders shall not be permitted to bring their infants 
into prison with them. As for infants whom the offenders really cannot give to 
another for care, civil affairs departments of local state administrative organs 
shall entrust them to residents, orphanages, or nurseries. Necessary expenditures 
shall be paid out of social relief funds. 


Article 40. A thorough examination shall be made of offenders who are 
committed"toxcustodymG@ontrabandwarticles shall be sent to the people’s court 
for confiscation. Articleswhichvaremotofidaily use shall be kept on the offenders’ 


behalf; a receipt shall be given to them and the articles shall be returned at the 
time of their release. But when they have a proper use for them, the offenders 
may be permitted to use the articles. If materials are discovered that contribute to 
investigation and adjudication, they shall be sent to the organs in charge of 
investigation and adjudication. 

Female offenders shall be examined by female guards. 

Article 41. The name, sex, age, race, place of origin, address, [social] origin, 
occupation, cultural level, special abilities, type of crime, term of imprisonment, 
health circumstances, family circumstances, the people’s court that determined 
judgment, etc., of an offender who is committed to custody shall be recorded 
item by item in his status identification booklet. When necessary a photograph 
may be glued in. 

Article 46. When there is a possibility of escape, violence, or other dangerous 
acts on the part of offenders, upon special instructions from investigation organs 
or with the approval of the responsible officials of organs of reform through labor, 


v 
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instruments of restraint may be used. But when the above-mentioned situation is 
eliminated, they shall be immediately removed. 


Section 4. Receiving WisitssandeCorrespondence 


Article 56..Beforemeceivingvisitsdigom family members, offenders whose cases 
have not been adjudged shall*séeuresthe™approvalsof the organ that originally 


sent them into custody or of the adjudication organ. 

Article 58. Mailsent and received by offenders whose cases have not been 
adjudged shaliebe"examinedeby the organ that originally sent them into custody 
or by the adjudication organ, or an organ of reform through labor may be 
authorized to make the examination. If situations of collusion regarding the 
[presentation of] circumstances of a case or of hindering education and reform 
are discovered, it [the mail involved] shall be held back. 

Article 59. In special circumstances an offender’s receipt of visits and receipt 
of articles sent by family members and the sending and receipt of mail, etc., may 
all be further limited or stopped 


Section 5. Obtaining a Guarantor 


Article 60. When is in any one of the following situations, he may 
be d serve his sentence outside of prison, but 
this must first be reviewed and approved by the people’s public security organ in 
charge, and the people’s public security organ at the place in which the offender 
is located must be notified to place him under supervision. The period that the 
offender is outside of prison [during his term of imprisonment] is counted as 
within his term of imprisonment. 

(1) Except for an offender whose crime is heinous, one who is seriously 
ill and for whom it is necessary to obtain a guarantor and®eekimedicalttreatment 
outside of prison; 

(2) One who issfifty=five"years”"6P"ageNor more or is physically disabled, 
whose term of imprisonment is five years or less and who has lost the capacity to 
endanger society. 

The provisions 

but the matter must first be submitted for the approval of the 
organ that sent them into custody, and the people’s public security organ at their 
place of residence must be notified to place them under supervision. 


C. INTERROGATION BY POLICE 


ITEM 160 


This item describes a process of interrogation that lasted for ten months beginning 
in the summer of 1953. It thus took place in the period just prior to the enactment 
of the Constitution, the Law for the Organization of People’s Procuracies, the Law 
for the Organization of People’s Courts, and the Act for Reform Through Labor 
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in September 1954, and the Arrest and Detention Act in December 1954. The 


an 
‘practices described below pehi.on the 


{Deposition of Father André Bonnichon (former Dean of the Faculty of Law of 
the Catholic University Aurore at Shanghai) before the Committee on Criminal 
Law of the International Congress of Jurists (Athens, Greece), in André Bonnichon, , , 
Law in Communist China (The Hague, 1956), pp. 24, 26-32] are 


[OJn June 15th, 1953, at half past ten in the evening, the police invaded the 
little house where I was living. After having closed in on me in my room, they 
showed me the warrant of arrest. 

For there was a warrant of arrest issued in my name. It was drafted in Chinese 
and was very brief. It was composed as follows: “Bonnichon”, then my name in 
Chinese, “imperialist element, arrested for anti-revolutionary activity”. I was 
immediately placed in prison where I had to remain fortenmonths.. . 

. I was then introduced into 
one of the rooms of the prison known as the “tribunal”, It was a small room in 
which I found myself before a military qudge"/interrogator] in uniform, his name 
visible on a small piece of white cloth on the left side of the chest, as typical of 
Chinese armies, communist or otherwise. He was accompanied by a clerk and 
an interpreter. 

He asked me first if I wished the service of an interpreter. I replied that I did. 
It is true that I speak Chinese, but the differences between dialects are too great, 
so much so that one is never certain to speak the same dialect as the judge or, 
more particularly, to understand him. And then, I must confess that I preferred 
to assure myself the slowness of pace afforded by the intermediary of an inter- 
preter. Subsequently, with only one exception, I was always questioned in the 
presence of an interpreter. 

The judge spoke to me at great length and, in my opinion, his discourse is of 
capital importance if one wishes to understand penal procedure such as it is 
practised in China. Moreover, as with all prisoners, foreigners and Chinese alike, 
it was repeated to me over and over again. 


I expected to be accused of specific — 
actsuwouldvhave"deniedvor'confesseds or would have explained myself accord- 
ing to the circumstances »Butisuchwasmnot the cases» 

The judge said to me: “Jf you have been arrested, it is not without reason, 
forthegovernmentvactsvalwayssinthe right: It has observed your anti-revolution- 
ary activity for a long time. It has gathered the witnesses and the accusations 
necessary. It is, therefore, certain that you are guilty. Two paths lie open to you: 
eithersyousconfess*your*crimesyywhereupon the government will be able to act 
with extreme clemency toward you, because, although judges previously had 
to pass sentence in accordance with the former procedure based on the code, 
we are now able to act with clemency. Or, on the other hand, you refuse to 
confess, thus resisting the government, in which case the severest of punishments 
awaits you.” 


I naturally declared my innocence and asked of what crime I was accused. I 
received the characteristic reply: “you are not to ask questions./ Wouyareytoyy of” 





‘aap 
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And this statement subsequently became the basis and the 
tenor of all the procedure to which I was subjected . . . 

One day, the judge, indicating a thick package of papers, said to me: “I 
have a pile of accusations against you as high as that.” I asked who my ac- 
cusers were. He then replied: “You do not have to know them. You must simply 
confess.” 

Naturally, I adopted the only position possible, that of speaking the truth. 
At all times, I replied in the same form, that I had not broken the laws of the 
people’s government, and that I had not opposed the government, which was 
true. 

I was questioned for approximately a month, once every two days, sometimes 
more often. I must have gone through 25 interrogations in all, each of about 
three hours’ duration. Only once did the judge order me to remain standing; 
on all other occasions I was permitted to sit. Unlike a good many others, I was 


On one occasion, the judge accused me of having said in class at the Uni- 
versity that China was not a semi-colony. I said, as a matter of fact, that, during 
the period which saw China as a member of the League of Nations, she could 
not be considered as a semi-colony but, on the contrary, as a sovereign state. I 
specified that it was a technical question of no political significance. The judge 
then retorted: “But this term has been employed by our President Mao-Tse- 
tung”. I expressed regret at having contradicted the President who must have 
used the term in an oratorical and quasi-political sense during a public address. 
And I added that I would not change my opinion on the subject. Finally, they 
passed on to other matters. 

On another occasion, the judge accused me of having listened to American 
radio broadcasts. I could have replied as an Occidental would have, that this 
had never been prohibited, for there was no regulation forbidding the popu- 
lation to listen to the Voice of America. I took great care not to make this 
reply and said that I had not listened to the Voice of America because I had 
no radio. The judge, feeling he had committed an “error”, recovered himself by 
saying: “The government knows very well that you have no radio, because it 
knows all. But it is quite possible that you may have listened to American 
broadcasts in the home of a French or Chinese friend.” 


confess “my crimes”, the interrogations of the judge were beginning to exhaust 
themselves*I had been subjected to a few bursts of anger on his part, but there 


were also moments in which he revealed a certain amiability. At such moments, 
he would say to me: “Be reasonable, the government is concerned only with 
your well-being. Confess. You are the only one who has not done so because 
all the other priests have already made confessions. Don’t force the government 
to punish you.” This last statement is unquestionably a true pearl of humour! 

I was reproached for 


being an imperialist, a foreign agent, but never for a single specific act: The 


he same applied as to the identity o 
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his accuser. Thus, after having changed prisons, and judges as well, I said to 
my second judge, during an interrogation, that I was aware of the fact that 
certain of my former students had made accusations against me. He was very 
much taken aback and asked: “How do you know that some of the accusations 
come from your former students?” I replied frankly that the first judge had 
told me so. There was then a significant exchange of glances between the judge 
and the clerk which clearly showed that the first judge had committed a “techni- 
cal” error. For he never should have told me that the accusations, the contents 
of which he had never revealed to me, came from my former students... . 
You do not know who accuses you, you do not know of what you are accused, 
you must simply accuse yourself . . . 

I come now to the question of prison life. In my first prison, I shared a cell 
with four other prisoners. There was"no maltreatment, but life"wasshard: we 
were obliged to remain ina squatting position on the ground along the wall 
during the entire day, that is, 16 hours out of 24. During 8 hours only were we 
able to stretch ourselves out on the ground to sleep. The rest of the time, we 
were not allowed to doze, nor to speak, and the squatting position without 
budging was sheer agony, especially in mid-summer because there was very 
little air or light in the cell. During my stay in prison, there were only three 
twenty-minute periods of interruption during which we could move about in the 
cell which was very small. 

Later, I was moved to another prison where I was placed in a cell of fifteen. 
Here, as in the previous one, there weremosbedsy:chairs,ortables»We were still 
obliged to sleep on the ground and pass the entire day in silence in a squatting 
position along the wall. 

Every evening, the prisoners were obliged to discuss, in small groups for a 
period of two and one-half hours, the policy of the government, and especially, 
matters which concerned us directly, that is, the obligation to denounce our- 
selves. 









who were prisoners such 
as myself, accused of the only existing political crime — anti-revolution — 
Indeed, they had been told that 
the only way of getting out of prison was by reforming their ways of thinking 

. I, myself, went through approximately three hundred of these sessions 
during which prisoners praised the regime, expressed satisfaction at having been 
placed in prison because it afforded them — or so they said — an opportunity 
to reform their ways of thinking. They declared themselves ready to do any- 
thing the government might ask of them, including forced labour. 

I was the only one to reply sincerely to the questions posed. During the first 
few days, my replies created such astonishment that one of my co-prisoners asked 
me if | were communist or no. When I answered in the negative, there was a 
moment of sheer stupor, because to say in a Chinese communist prison that you 
are not communist is to defy the government. And similarly, you defy the 
government in declaring that you are not guilty. 
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My prison mates were submitted to the same procedure as I, that is, they 
were invited to confess. Most of them did confess and, asking for paper and 
pen, squatted along the wall and wrote down their confession. However, I have 


— 


We were also supposed to accuse other persons, such accusations being con- 
sidered as proof of sincerity. For this purpose, there were, in prisons, printed 
forms of denunciation which could be obtained by asking the guard at the 
wicket-gate. On the right-hand side of the form, you place the name of the 
person whom you wish to accuse, his address and the nature of the accusation. 
On the reverse side, there is space for developing in greater detail the accusation. 
Here, of course, we are still concerned with political accusations and with the 
offence of anti-revolutionary tendencies. I have seen my prison mates fill dozens 
and dozens of these forms. 

The same forms are also used during periods of “thought reform” to which, 
one day or another, entire schools, hospitals, factories, entire branches of in- 
dustries are submitted. They were the official forms for denunciation. 

In our case, it is difficult to say whether we came under a jurisdiction concern- 
ing instruction or a jurisdiction in which judgment was to be passed. Nothing is 
known about this political procedure which exists absolutely without any text. 
The judge who questioned me, a young man of 23 years dressed in military 
uniform, might have resembled what we call an examining magistrate. Among 
my prison mates, there reigned the conviction that, to be sentenced, you were 
placed in another prison where there sat a tribunal which condemned you to 
death or to forced labor. 


Father Bonnichon’s vivid description is of more than historical interest. Except for 
the facts that military officials subsequently came to play a less prominent role 
in the administration of criminal justice and that in many areas small group discussions 


among persons awaiting trial ceased to take place, it®accurately"portraysthemtech= 
niques of a process of interrogation that continued to be employed throughout the 
period covered by this study. 

ITEMS 161A-161B 


These items record prior to their departure 
from mainland China igation. 


ITEM 161A 


[Interview] 


In the autumn of 1956, Chang was a student in Peking University’s depart- 
ment of journalism. He had and to see 
the outside world. Not being a Party or Youth League member, he felt that he 
had no chance to visit other “socialist” countries. He thought that it might be 
possible to obtain permission to study in certain of the “capitalist countries” 
such as Sweden or India if an opportunity presented itself. Since he knew of 
no organization that could aid him in this ambition, like a number of his class- 
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mates, heswroteJetters»tosthe,embassies»of*Sweden and India inquiring about 
prospects. He received what he deemed to be encouraging responses from them. 
But before negotiations could go very far, the department of journalism called 
a meeting of all its students at which the chairman of the department denounced 
such “activity.” He named no names and urged all students who had “abused 
their freedom” by expressing an interest in study in capitalist countries to “hand 
over their hearts” after the meeting. Those who did, he said, would have no 
difficulties. 

Although he knew that some students had followed the chairman’s advice, 
Chang did nothing. A few weeks later a staff member of the university’s Party 
committee summoned him and asked him why he had had no “activity” to 
report. i i 

ded and was told that the best way to 
go abroad was to become very “active” and “heighten his awareness” and 
thereby become eligible to go to the Soviet Union. 

One of Chang’s friends at Peking University was a young official of the 
embassy of a nonaligned country who took courses in Chinese on a part-time 
basis. Despite the criticism that he previously received because of his foreign 
contacts, Chang, along with six or seven other students, continued to go to 
parties at the official’s quarters in the embassy compound. About six weeks 
after being criticized by the Party committee, Chang was called to the office 
of his department and 

In a small room at the subbureau he was questioned by a plainclothes de- 
tective with no one else present. The"interrogatorssat behind a desk, and Chang 
sat on the other side of the desk. “Dosyou"knowewhysyou"areshere?” the inter- 
rogator began. 

Chang professed ignorance of any misconduct. 

The interrogator became angry and accused Chang of dishonesty. “Why were 
you called before the university Party committee?” he demanded. 

Chang explained the innocence of his interest in going abroad to study. 

The interrogator then asked, “What did you do last Saturday evening?” 

“I went dancing,” Chang replied. 

“There’s no harm in that, certainly,” the interrogator remarked, “but where 
did you go dancing?” 

“At the Embassy,” Chang admitted. 

“Then why do you say you do not know why you are here? We know every- 
thing you’ve done. We’ve been following you for over a month.” 

“Then why do you ask me to tell you?” 

“Because we want to see whether you are being honest. If people are honest, 
big things can become little things, but if they are not, little things can become 
big ones.” 






The interrogator then persisted in asking him 
what other contacts he had with foreigners and which plot he was involved in. 
Chang insisted that he had given the entire story. “You’d better stay here awhile 
and think it over,” the interrogator concluded. With that he asked Chang to 
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sign a statement that summarized his answers and then ordered a guard to take 
him. offtouthesubbureaw detention house? which was located in another building. 

There he was placed in a small cell with over thirty others. He was warned 
not to utter a word while in the cell, and, since the other inmates were under 
similar orders, silence prevailed. Apart from leaving the cell in a group to use 
the toilet several times a day and to go to their individual interrogations, the 


inmates remained in the cell at all times. Their only activity was to study docu- 
sments*connected with their‘reform™ that were posted on one wall of the cell. 


‘tteatment’and move ahead with their becoming “new persons.” There were no 
meetings or discussions, nor were the inmates asked to write anything while in 
the cell. Chang witnessed no brutality in the cell except that anyone who failed 
to keep his head bowed while outside the cell would usually be hit in the head 
with the butt of a gun. 






uring this period he was 
taken out for ij His interrogator was 
always the man who had first questioned him, although occasionally another 
man would also be present and ask supplementary questions. The questioning 
covered not only Chang’s activities but also those of his friends. Chang repeatedly 
denied any undisclosed activities, and he claimed to know little of his friends’ 
conduct. This “resistance” often provoked the interrogator, who sometimes 
cursed him, struckythe desk withyhis:hand or took his pistol out of its holster and 
put it on the table. Sometimes the interrogator would stand over him and 
threaten him with harsh imprisonment unless he confessed everything. He told 
Chang that his companions had already made a clean breast of things. Chang 
occasionally cried uncontrollably. Phe“interrogatormeversstruckshim, nor did 
he ever order him to be handcuffed or put in leg irons, although Chang esti- 
mated that perhaps 25 percent of those in detention at the time were being sub- 
jected to one or both of these restraints. One day, while waiting in the hall for 
the interrogator to finish questioning another suspect, he heard them shouting at 
each other concerning the suspect’s defiant refusal to confess counterrevolution- 
ary conduct. The interrogator ordered a guard to put handcuffs and leg irons 
on the suspect. That night the inmates heard shots from what they took to be a 
firing squad, and there was whispered speculation that the presumed victim 
might have been the defiant suspect. Through these interrogations Chang per- 
sisted in repeating essentially the same story that he had told at the outset. 
Finally, after another of what had by then become standard interrogation 


sessions, Chang was instructed to remain in the room to write out two docu-_ 
ments. The first was to discuss his life history, his misconduct, and the effect 
that his detention experiences had had upon him. The second was to be a 
fter reading these docu- 
ments the interrogator told Chang that for the moment he could go home and 
renew his university study. He warned Chang, however, that no conclusion had 
yet been reached in his case and that he would subsequently be summoned to 
return to the public security subbureau. Chang said that he would not try to 
run away, agreeing with the interrogator that such an attempt would be fruitless 
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and lead to more serious consequences. Changewas*given"a document ‘that stated» 


released. 


Upon his return to the university he did not resume his foreign contacts and 
was never recalled to the public security subbureau. A few of his companions 
were released in similar circumstances within one to four months of their de- 


tention, while several“others*went»toehabilitation*through* labor and had not 


yet been released prior to his departure from Peking in the fall of 1962. 


ITEM 161B | | 


[Interview] 


Chu was a young economist who prior to liberation had served briefly with 
the Nationalist [KMT] government, and had been active in the KMT Youth 
Corps. In 1950, after three months of political “training,” he was employed by 
the state bank in Canton. 


. He later returned to his post with the bank. But 
in April 1953, he was sent off with a group of others who had “political prob- 
lems” for what was to be six months of further “study,” this time at a “new life 
school.” Actually he was held for two years in that institution while his “prob- 
lem was being resolved.” Upon his release, although he was no longer a cadre, 
Chu considered himself lucky not to have been sentenced to control or to im- 
prisonment as many of his “classmates” had been. He and a few friends started 
a small private factory, but within a few months it was converted into a “state- 
private jointly operated enterprise.” Chu then left this enterprise and applied for 
a license to start another similar one. After his application was denied, he 
managed to start such an enterprise by resorting to the unused license of a 


friend, who became nominal head of the firm. In Shen. a Canton city 





He was 
required to pay a large fine. Ae 
a a 


that he was a “historical counterrevolutionary:’* He was interrogated on only 


three occasions during his first three months in the public security bureau’s 
detention house. Otherwise he remained in a very crowded cell where he had 
to take part in rather desultory “study” and criticism meetings. At the end of 
the third month his interrogator told him that the investigation had concluded 


and that the buireauphadedesided "tomprosecute-him.-for-violationsof=the*state's: 





‘at’a copy ofthe billsof"prosecution and was asked whether he agreed with its 
charge. He confessed to this charge, as he had during previous interrogations. 
andwsignedsthewbillwof~prosecution: When the interrogator asked him what 


sentence he wished, Chu said that he hoped for a light sentence that would per- 
mit him to return quickly to serve the state-private jointly operated enterprise 
that he had previously abandoned. The interrogator replied that he would ask 
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the head of the enterprise whether this might be feasible. The next day another 
interrogator questioned him about what sentence he would like, and Chu gave 
the same answer. 

Chu remained in detention for five more months after this. During that time 
he decided that it would be wise “voluntarily” to turn over to the state some 
rights that he held to an invention. Finally one day he was notified by the 
bureau that the people’s court had and 
that he would be released immediately. He was instructed to go to the bureau the 
next day for his certificate of release and, when notified that it was ready, to pick 
. The judgment stated that Chu had 
fifteen days in which to appeal, but he had no interest in doing so. [For details 
of Chu’s control, recall Item 113.] 








1. Do the material suggest that a suspect or accused has a right to keep silent? 

2. Does he have a right to see or otherwise to maintain contact with family, 
friends, or counsel? 

3. Is the distinction between detention and arrest relevant for these purposes? 


1. What guarantees against prolonged pretrial confinement does the Arrest and 


DetentiomAct (Item 156) provide for: 





aqrtte ™ oa. § ch as Chang (Item 161A)? 
Kam b. 5 uch as Chu (Item 161B)? Does the PRC appear to 
“"\ have any rule similar to the following provision of the RSFSR) Code 6f Criminal 
Procedure? 


f “Article 97. Periods of confinement under guard. Confinementeundersguard 
; cmmmenptamentiecti £ ; 


‘twowmonths. Only by reason of the special complexity of the case may this 
period be prolonged up to three months from the day of confinement under 
guard by a procurator of an autonomous republic, territory, region, autonomous 
region, or national area, or by a military procurator of a military region or 
fleet, or up to six months by the RSFSR Procurator or the Chief Military 
Procurator. Further prolongation of a period of confinement under guard may 
be carried out only in exceptional instances by the USSR Procurator General 
for a period of not more than an additional three months.” * 


2. What opportunities does the Arrest and Detention Act provide the police to 
evade the Act’s restrictions upon their power to subject persons to prolonged pretrial 
confinement? 

3. Does the following provision of the Act for Reform Through Labor ease 
the plight of detained or arrested persons? 


“Article 42. When investigation or adjudication has not yet been concluded 
and the commitment to custody of an offender whose case has not been adjudged 


3. Berman and Spindler, Soviet Criminal Law and Procedure, p. 288. 
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already exceeds the legally prescribed limit, the detention house shall promptly bm fare e. 
notify the organ that sent the offender into custody to deal with the case wdc eve A 


uickly.” 4 Rongrr than 
q 2" Ca, ee 
To what might “the legally prescribed limit” refer? mast edan £2 


“>i © 


Article 11 of the Act for Reform Through Labor states that “Detention houses . . . 


shall be i 
carry with the public security organ? 


i & yu 





a 





1. Complaint by Confined Person 


The person»confinedycanofecoursey*complaineto the detention house authorities 


and to his interrogators. He can also attempt'to"communicate with higherslevels of 


the police and with the procuracy, the court, and other agencies. The Constitution of 
the PRC has the following provision. 


l 


ITEM 162 


(CONSTITUTION OF 'THEPRO(Sept. 20, 1954), p. 29 


Article 97. Citizens of the People’s Republic of China shall have the right to 


present»written or oralecomplaints"to”state"organs of the various levels with 
respect tovany wiolationoflaw or dereliction of duty by personnel of state organs. 


Are such complaints likely to improve the confined person’s lot? 


ITEM 163 | 
The following criticism was voiced during the “blooming and contending” in— 
the spring of 1957. — 


[Roderick MacFarquhar, ed., The Hundred Flowers Campaign and the Chinese 
Intellectuals (London, 1960), p. 229] 





Handling of Complaints 


PEKING: Chiu San Society June 5 
Chu Tsung-jang [Ministry of Health] thinks that to pass back people’s letters 
i i to 


deal with such matters, because the persons who wrote the letters are bound 
to be rétaliate@"against’ by the organisations concerned which are bedevilled by 
bureaucracy and sectarianism. 


Recall Item 95, 


4. FLHP (1954), p. 38. 
5. FLHP (1954), p. 34. 
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"2. General Supervision by Procuracy 


If the suspect is not able to take the initiative in protecting himself against pro- 
longed police confinement, can he look to the intervention of outside agencies? In the 
SovieteWnionybecause of its power to exercise general supervision over the legality 
of administrative actions 


“guardianofegalitys’Consider, for example, the commentary ingbenmany Juscice in 
the U.S.S.R.: 


“The procurator also is supposed to supervise the legality and correctness of 
actions of the state security organs as well as of the Republican Ministries of Pro- 
tection of Social Order (the former Ministries of Internal Affairs), the police, 
the organs of criminal investigation, and the corrective labor institutions .. . 

“The function of the Procuracy in supervising the legality of administrative 
(as contrasted with judicial) acts is, potentially at least, its most important 


aspect, for here the work of the Procuracy bears*upon the" adherence*ofethe 

Soviet 1 to standards of justice laid down in the Soviet Constituti 
“It should also be stressed that in practice the Procuracy was totally inef- 

fective in supervising the multitude of illegal acts of the top Soviet leadership 


under Stalin. These acts were committed to the jurisdiction of the Ministry of 
Internal Affairs (or Ministry of State Security), which had its own Procuracy. 


WSS: Ryoverithestate securitysagencies, and has reduced the powers of these 


agencies. Also, through a 1955 statute on Procuracy Supervision in the U.S.S.R., 
the first comprehensive statute defining the rights and duties of the Procuracy as 
an agency of supervision of administrative and judicial legality in Soviet history, 
the duty of Procuracy supervision over places of detention of criminals has 
been re-emphasized, and procurators have been made “liable” for the observ- 


ance of legality in those places. Itiseverydoubtfulyshhowever,sthat,the,Procuracy 
id — hind , i maET 
_ at the highest level.” * 


Items 164 and 165 introduce the Chinese procuracy and the notion of general 
supervision that is embodied in published legal documents. Item 166 indicates what 
has happened to general supervision in practice in the PRC. 


ITEM 164 
(Sept. 20, 1954), pp. 26-27] 


Article 81. The Supreme @eople'seProcuracy"of the People’s Republic of 


China shallsexercise” procuratorial»authority,oversthe various~departments be- 
longing to the State Council, local state organs of the various levels, personnel 
of state organs, and citizens to see whether they observe the law. Local people’s 
procuracies of the various levels and special people’s procuracies shall exercise 
procuratorial authority to the extent prescribed by law. 


6. Pp. 238-239, 245, 246. 
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Local people’s procuracies of the various levels and special people’s procu- 
racies shall conduct their work under the leadership of higher level people’s 


procuracies and they shall all conduct their work under the unifying leadership ~ 


of the Supreme People’s Procuracy. 

Article 82. The term of office of the Chief Procurator of the Supreme People’s 
Procuracy shall be four years. 

The organization of people’s procuracies shall be prescribed by law. 

Article 83. Local people’s procuracies of the various levels shall exercise their 


powers independently, and they shall motebessubject»towinterference»by local, 


Article 84. The Supreme People’s Procuracy shall be responsible to and also 
shall report its work to the National People’s Congress; during periods when the 
National People’s Congress is not in session, it shall be responsible to and also 
shall report its work to the Standing Committee of the National People’s Con- 


gress. 


ITEM 165 
[ 





CURACIES (passed at the Ist meeting of the 1st session of the NPC, Sept. 21, 
1954; promulgated by the Chairman of the PRC, Sept. 28, 1954), FKHP, 1:133- 
138] 


Chapter 1. General Principles 


Article 1. The People’s Republic of China shall establish the Supreme Peo- 
ple’s Procuracy, local people’s procuracies of the various levels, and special 
people’s procuracies. 

Local people’s procuracies of the various levels shall be divided into people’s 
procuracies of provinces, autonomous regions, cities directly under the central 
authority, autonomous chou, counties, cities, and autonomous counties. People’s 
procuracies of provinces, autonomous regions, and cities directly under the 
central authority may establish subprocuracies in accordance with their needs. 
People’s procuracies of cities directly under the central authority and of districted 
cities may establish people’s procuracies for city-administered districts in ac- 
cordance with their needs. 

The organization of special people’s procuracies shall be [covered] by pro- 
visions separately issued by the Standing Committee of the National People’s 
Congress. 

Article 2. People’s procuracies of the various levels shall each have a chief 
procurator, a number of deputy chief procurators, and a number of procurators. 

Chief procurators of people’s procuracies of the various levels shall lead the 
work of people’s procuracies. 

People’s procuracies of the various levels shall each establish procuratorial 

7. For purposes here, the parts translated have been reordered in the following manner: 


Chapter 1, Articles 1-2; Chapter 3, Articles 20-21; Chapter 1, Articles 6-7, 3-4; Chapter 
2, Articles 8-9. 


J 


380 MATERIALS 


committees. Under the leadership of chief procurators, procuratorial committees 
shall deal with important questions relating to procuratorial work. 


Chapter 3. Appointment and Removal of Officers of People’s Procuracies 


Article 20. The @hiefePRroeurater of the Supreme People’s Procuracy shall 
be elected by the National People’s Congress for a term of office of four years. 

Deputy Chief Procurators of the Supreme People’s Procuracy shall be ap- 
pointed and removed by the Standing Committee of the National People’s Con- 
gress. 

Procurators of the Supreme People’s Procuracy and members of its pro- 
curatorial committee shall be proposed by the Chief Procurator of the Supreme 
People’s Procuracy for appointment and removal by the Standing Committee 
of the National People’s Congress. 

Article 21. The appointment and removal of chief procurators, deputy chief 
procurators, procurators, and members of procuratorial committees of people’s 
procuracies of provinces, autonomous regions, and cities directly under the 
central authority shall be recommended by the Supreme People’s Procuracy to 
the Standing Committee of the National People’s Congress for approval. The 
appointment and removal of chief procurators, deputy chief procurators, procu- 
rators, and members of procuratorial committees of subprocuracies of provinces, 
autonomous regions, and cities directly under the central authority and of peo- 
ple’s procuracies of counties, cities, autonomous chou, autonomous counties, 
and city-administered districts shall be recommended by people’s procuracies 
of provinces, autonomous regions, and cities directly under the central authority 
to the Supreme People’s Procuracy for approval. 


Chapter 1. General Principles 


Article 6. Local people’s procuracies of the various levels shall exercise their 


Local people’s procuracies of the various levels and special people’s procu- 
racies shall conduct their work under the leadership of higher level people’s 
procuracies, and they shall all conduct their work under the unifying leadership 
of the Supreme People’s Procuracy. 

Article 7. 
shall report its wor 
the National People’s Congress is not in session 







shall be responsible to and also 
during periods when 






i of the National People’s 
Congress. 

Article 3. The Supreme People’s Procuracy shall exercise procuratorial au- 
thority over the various departments belonging to the State Council, local state 
organs of the various levels, personnel of state organs, and citizens to see 
whether they observe the law. 

Article 4. Local people’s procuracies of the various levels shall exercise the 
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following powers in accordance with procedure prescribed in Chapter 2 of this 


Law: 


(1) 







nd whether or not 


personnel of state organs and citizens observethe law; 
(2) To conduct investigations of and to initiate and support prosecution 





Chapter 2. Procedure for the Exercise of Powers by People’s Procuracies 


Article 8. When the Supreme People’s Procuracy discovers unlawful reso- 
lutions, orders, and measures of departments of the State Council or of local 
state organs of the various level 

When local people’s procuracies of the various levels discover unlawful reso- 
lutions, orders, and measures of state organs of corresponding levels, they shall 
have the 


“to"protest to’ [state] organs of the next higher level [than those initially involved]. 


When local people’s procuracies of the various levels discover unlawful reso- 
lutions, orders, and measures of departments of the State Council or of local 
state organs of higher levels, they shall report to people’s procuracies of higher 
levels [in order for the latter] to deal with the matter. : 
unlawful resolutions, orders, and measures or to suspend their execution. 

The state organs concerned must be responsible for dealing with and answer- 
ing requests and protests of people’s procuracies. 

Article 9. When people’s procuracies discover that unlawful acts have been 
committed by personnel of state organs, they shall notify those organs to cor- 
rect the situation. If the unlawful acts constitute crimes, people’s procuracies 
shall pursue the offenders for criminal responsibility. 












ITEM 166 { 


[T’an Cheng-wen, “Absorb Experience and Teaching, Impel a Great Leap Forward 
in Procuratorial Work,” CF YC, 3:34—37 (1958) ] 


On the Problem»of-Dogmatism 


Under the leadership of the Party Central Committee and the Party com- 
mittees of the various [other] levels, 












e during the vari- 
ous great revolutionary movements. This is basie and central, and it is also the 
thing that is in the dominant position and the main currentg*But»because of a 
lack of experience in our work and se our level o sm-Le i 


and, 


382 MATERIALS 


with mistaken concepts of a one-sided and extreme nature, haveepaiderelatively 


attention to combining our country’s concrete circumstances and characteristics 


with a summary of their own actual work experience. Thus many comrades 
have consciously or unconsciously committed errors of dogmatism to differing 
degrees. Some comrades have been intimidated by dogmatists and have lost 
their direction on some problems; there are even someeeommades who, for a 
certain period and on some problems, have been captured by the dogmatists. 
Naturally, the number of persons who engage in serious dogmatism is extremely 
small, to the point of being only a few individuals. But this phenomenon really 
is rather widespread, and the form of its manifestation is also serious. In ideo- 
logical method a special characteristic of dogmatism is subjectivism and in work 
demeanor it is separation from reality and from the masses. The concrete 
manifestations in our procuratorial work can be mainly generalized [as follows]: 

1. In studying the advanced experience of the Soviet Union. Naturally, we 
definitely study the Soviet Union’s advanced experience, and this is unshakeable. 
But the problem is how to study it. And there is also a problem of what kind 
of method and attitude to adopt in studying it . . . 


2. In adopting rules and systems for procuratorial work theye(thesdogmatists] 
are unable to conduct thorough examination and study, summarize experience, 





Partysguidelinesyand»policiesyybutewrather they “build their wagon behind closed 
doors” [are impractical]; severestheire|Soviet}»textbooks,.as«“‘classies;”. swallow 
[the contents] without chewing and apply them in their original form; and make 
a set of trivial procedures. For example, with respect to some experimental meas- 
ures and investigating procedures that we have adopted, we cannot say that 
some of them are completely useless, but most of them are copied from books. 
There are only a very few provisions that have really been adopted by combining 
our actual work and by summarizing the actual experiences of the past. Es- 
pecially in investigation procedure they [the dogmatists] repeatedly and indis- 
criminately applied things from two small books, “An Investigation Handbook” 
and “The Leadership and Supervision of Investigation.” In this way “higher 
levels mechanically transmit, and lower levels mechanically apply.” This situ- 
ation existed in both investigation supervision and adjudication supervision. The 
result is that our hands and feet are bound to such an extent that the activism 
of the masses in the struggle against the enemy is injured. It is even of less use 
to speak of the set of procedures for general supervision. The dogmatists will 
not look at or do not have confidence in the experiences of the struggle of the 
masses but only look at and have confidence in textbooks. There are even indi- 
vidual comrades who, except for listening to the words of books, will not listen 
to anyone nd the 
instructions of responsible comrades in the Central Committee. We think that 
this kind of “only believe books” demeanor has become so serious that even the 
words of the Party are not heeded. § 
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their separation 
from reality, their separation from the masses, their separation from the present 
actual struggle, etc., and this really has been seriously injurious to others .. . 
is righti i ithi planted the 





banner of studying the experience of the Soviet Union and 


that the procuracy cannot be the yes-man of the Party committee”; their inso- 
lence is such that they want to supervise and put themselves above the Party 
committee. The rightists also plant the sign of constructing a well-ordered legal 
system. They distort the correct working relations of division of labor and re- 
sponsibilities and mutual restraints that the procuratorial organs have with 
related departments, unlawfully transform the procuratorial organs’ functions of 
investigation supervision and adjudication supervision, specially investigate “un- 
lawful acts” of the public security and judicial organs in the struggle against 
the enemy, and bind the hands and feet of the public security and procuratorial 
organs. 





According to the Law for the O ople’s] Procuracies, the procu- 
racy has the power of general supervision; but actually this is a weapon that is 
held in preparation only for use upon discovery that state organs and personnel 
have resisted the leadership or that serious unlawful acts have occurred. But at 
present our country is unprecedentedly unified. The various levels of state organs 
and personnel actively support and observe the Constitution and the laws. There- 
fore, 

and be universally developed. When, under certain circumstances we want to 
exercise the function of general supervision 
ut the rightists nevertheless exaggerate the 
unlawfulness of the state cadres. They advocate putting “supreme supervision” 
and “supervision of supervision” into effect over state organs and cadres, and 
they try to change this weapon into an instrument by means of which the 
bourgeois rightists can attack state organs and cadres. In summary, in order to 
open up the road to the restoration of capitalism, and through [attacking] the 
procuratorial organs, to attempt to make a crack in the political-legal front, they 
unlawfully attempt to transform the dictatorial function of the procuratorial 
organs and direct the point of the struggle against the state organs and the 


people. 


1. Do the Constitution and the Law for the Organization of People’s Procuracies 
contemplate a Soviet-style system of general supervision? 

2. How do the Chinese and Soviet systems of general supervision seem to compare 
in practice? 

3. What factors might account for the differences? 
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| + the confined person rely on other institutions or practices to stimulate the 


police either to release him or to deliver him for trial? Items 167-169 suggest another 
possibility. 


ITEM 167 
[GONSTITUTION OP DHE PRG (Sept. 20, 1954), pp. 12, 15-16] 


Article 27. The NationalPeople’s«Gongress shall exercise the following powers: 
(3) To supervise enforcement of the Constitution . . . 

Article 35. The National People’s Congress, or its Standing Committee dur- 
ing periods when the National People’s Congress is not in session, may, when 
it considers it necessary, organize-committeesto-inyestigate» specific» questions. 

All state organs, people’s organizations, and citizens concerned shall be 
obliged to supply necessary material to these committees when they conduct 
investigations. 

Article 36. Deputiesyof the National People’s Congress shall have the right 
to present questions to the State Council, or to the various ministries and com- 
mittees of the State Council, and the questioned organ must assume responsibility 
for answering. 


ITEM 168 


oe AND LOCAL PEOPLE’S COUNCILS OF THE VARIOUS 


LEVELS (passed at the Ist meeting of the Ist session of the NPC, Sept. 21, 1954; 
promulgated by the Chairman of the PRC, Sept. 28, 1954), FKHP, 1:143] 


Article 17. When local people’s congresses hold meetings, 


questions presented 
‘by "the deputiesstompeople’sycouncils: of corresponding levels or to work depart- 


ments of people’s councils of corresponding levels shall be forwarded by the 
presidium to the questioned organ. The questioned organ must assume responsi- 
bility for answering during the meeting. 


ITEM 169 






E OF THE NPC OF THE PRC 
RELATING TO F THE NPC AND 
DEPUTIES OF PEOPLE’S CONGRESSES OF PROVINCES, AUTONOMOUS 
REGIONS AND CITIES DIRECTLY UNDER THE CENTRAL AUTHORITY 
(passed at the 20th meeting of the Standing Committee of the NPC, Aug. 6, 1955), 
FKHP, 2:66-67] 


1. In order to understand work conditions in all places, to make more inti- 
mate the links with the masses and attentively to listen to the opinions and 
requests of the masses, and deputies 
of people’s congresses of provinces, autonomous regions, and cities directly under 
the central authority shall r. The suitable 
times of inspection shall generally be after spring plowing and after autumn 
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harvest. It is permissible for deputies who are advanced in years or physically 
weak or who really cannot leave their work posts not to go out on inspection 
or to inspect in places near which they live. 

2. . . . Deputies may conduct inspection of work in groups or separately. 

3. When inspecting work, deputies . . . may go to the relevant personnel 
of local people’s councils, people’s courts, and people’s procuracies to under- 
stand conditions; they may attend meetings of local people’s congresses and of 
local people’s councils; and they may receive visits from local people’s deputies 
and interview the masses of people. 

4. When they arrive at the district to be inspected, deputies . . . may contact 
the local people’s council and obtain its assistance. People’s*councilsein the 


various places and other relevant departments «shallefacilitate*thedeputies® in- 


spection of work. 

5. When inspecting work, 
problems that are discovere 
people’s courts, or people’s procuracies for them to deal with. When necessary, 
deputies of the National People’s Congress may report by letter problems that 
they discover to the Standing Committee for it to deal with, and deputies of 
people’s congresses of provinces, autonomous regions, and cities directly under 
the central authority may report by letter problems that they discover to the 
people’s council of their province, autonomous region, or city directly under 
the central authority for it to deal with. 


> 





As stated in Part I, although deputies of the people’s congresses at various levels 
do make occasional inspections of detention facilities and, among other things, 
do inquire into the length of time that confined persons have been awaiting disposition 
of their cases, 


the police receive ample advance notice of such visits and have little 
difficulty in shielding from view those cases that involve unduly prolonged confinement. 


ITEM 170 
Item 170 describes one instance of a practice that has occasionally provided relief 


against prolonged pretrial confinement. 


[Interview] 






s that 
took place during the 1955— 1956 movement to liquidate counterrevolution, and 
earlier movements, : i 


to review the disposition of certain categories of cases of political crimes. One of 


these ska wien 


(" 


After reviewing cases in this category, one such committee, which in a certain 
county of a southern province was called the evaluation committee, recom- 
mended that some of the confined persons be released and the charges dropped 
for lack of evidence and that the prosecutions of others proceed to conclusion. 


fH) 


J 
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These recommendations were followed by the county’s political-legal organs [see 
Chapter XI for a detailed description of the procedures of this evaluation com- 
mittee]. This evaluation committee left only one case unresolved. It involved a 
man named Li who had been arrested sometime prior to 1955 on a charge of 
being a historical counterrevolutionary. Li admitted that in another province 
prior to liberation he had served as the chief of a military affairs section in the 
provincial government, but claimed that he had only done what he was told and 
had acted under the coercion of superior orders. Repeated investigation had 
failed to uncover reliable evidence concerning Li’s activities, because the rele- 
vant witnesses could no longer be located. Because of the lack of solid evidence 
other than Li’s limited confession, the public security force was reluctant to 
terminate its investigation and to bring the case to trial. Yet it was also reluctant 
to release him, since it did not want to be responsible for failing to punish a 
fairly important historical counterrevolutionary. The evaluation committee suc- 
cumbed to the same dilemma. Li was known still to be awaiting trial in early 
1961. 


f 


L 


ITEM 171 


(CONSTITUTIONOF THE PRC (Sept. 20, 1954), p. 28] 


Article 90. Theshomeés'6f'¢itizens of the People’s Republic of China shall be 
inviolable, and privacy of correspondence shall be protected by law. 


ITEM 172 


(ARREST AND'DETENTION ACT OF THE PRC (Dec. 20, 1954), p. 241] 


Article 9. In order to find evidence of a crime, when arresting or detaining 
an offender, 








r concealing evidence of the crime, 


his possessions, his residence, or other relevant 
places. At the time of the search, oy [those 
who search] Shallshave’a searchywarranty from theCarresting“or detaining) organ. 

A neighbor or another witness and the person searched or a member of his 
family shall be present at the time of the search. After the search a written record 
shall be made of the evidence of a crime that was searched for and taken into 
custody, and a neighbor or another witness, the person searched or a member 
of his family, and the officers executing the search shall sign their names to it. 
If the person searched or the members of his family have escaped or refuse to 
sign their names, this shall be noted on the record. 

Article 10. When the arresting or detaining organ considers it necessary to 
take into custody mail or telegrams of an offender who has been arrested or 
detained, it may notify the postal and telecommunications organs to do so. 
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1. Does either Article 9 or Article 10 of the Arrest and Detention Act violate 
Article 90 of the Constitution? 

2. Does the Act authorize an arresting officer to search an arrested person without 
a search warrant? 

3. In Items 153 and 154, if the police had wanted to search the detained suspect's 
residence, would a search warrant have been required? 





4, Recall Item 73C, especially the third paragraph. Although the requirementise mee 
necessary "foralwalidwarresty:Does a similar requirement apply to the issuance of , ” 


‘del ma 


a search warrant? 


ITEM 173 


The following essay suggests that questions such as the above are not merely 
academic. This essay was published in response to a letter to the editor written by 
a bus passenger who inquired whether, in the circumstances related, it was lawful for 
the police to search him and his fellow passengers without a search warrant. 


{“Is It Right for the Public Security Organ To Do This?” Hsin-hua jih-pao (New 
China daily, Nanking), Oct. 28, 


Editor’s note: With respect to the question raised in Comrade Yii Ch’en’s letter, 
we have referred it to Comrade Chung Yu for a reply. We believe that in ad- 
dition to the value of studying the question raised in Comrade Yii Ch’en’s letter, ° 
there are two other points which are worth our serious attention. First, he is 
full of political enthusiasm and is able actively to supervise public security 
organs. We hope that all our readers can be as active as he in supervising state 
organs and in helping them ceaselessly to overcome their shortcomings and to 
do their work even better. Second, by treating the newspaper as his own bosom 
friend, he is able courageously to raise a question which in his own thoughts is 
not clear and to study it with comrades in the editorial department. We heartily 
welcome our readers to study questions with us as intimately as Comrade Yii 
Ch’en has done, and we are willing to do our utmost to help our readers in 
resolving the various ideological problems of life in society. 


My View Chung Yu 


The editorial department has referred Comrade Yii Ch’en’s letter to me and 
has told me to reply publicly to the question. After receiving the letter I im- 
mediately visited the people’s procuracy and the public security bureau of the 
city of Nanking and the preparation committee of the lawyer’s association of 
Kiangsu province, and I studied the question with the comrades concerned. I 
also investigated the events. Now I will discuss my own view. 


A Question of Principle Worth Studying 


Irie oyetet~e 


wovsaal 
fr & tA . 
about 
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The central question raised by Comrade Yii Ch’en is:insanwemérgency situa 





ation, by directly conducting a search of the person without having [first] obtained 
| Lof qeguemmmneynicninenpesl —— 
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As I understand it, when the matter occurred, of the more 
than fifty passengers on the bus, some supported the search by the public se- 
curity organ, and some indicated dissatisfaction with it. Was it correct, ultimately, 
for the public security organ to have done this? What attitude should a citizen 
who meets a special situation like this adopt? This is a question of principle 
which is really worth our study. 

Before replying to this question, I believe that it is necessary to discuss the 
events in detail. 


‘Thexkivents.in-dieiad 

The person who lost the money, Wang Chung-lin, boarded the bus at the Hsin- 
chieh-k’ou stop. As the bus passed the stop at Ch’ang-chiang street he bought 
a ticket, and after buying the ticket he put the remaining forty-three yuan in 
his pants’ pocket. As the bus approached the stop at Chu-chiang street, he dis- 
covered that the money which he had just put in his pocket had been stolen. 
Since the conductor did not see a people’s traffic policeman, the bus drove to 
the stop at Ku-lou before finding a people’s traffic policeman, to whom a report 
was made. When the public security officers arrived, the conductor and the 
driver of the bus and the person who lost the money reported three basic circum- 
stances as follows: (1) the money was definitely stolen between the stop at 
Ch’ang-chiang street and the stop at Chu-chiang street, (2) the three passengers 
who got off the bus at the stop at Chu-chiang street had been a great distance 
from the person who lost the money and could not be suspected, (3) a stolen 
bill had the address and the name of a friend written on it by Wang Chung-lin 
himself. The public security officers, after analyzing and examining these circum- 
stances, adopted emergency measures in accordance with law and, dividing 
the passengers into groups, searched them. Many passengers who had their 
identification cards were allowed to go after a brief look at the cards. When the 
search of the fourth group began, a pee = was wearing a blue Sun 
Yat-sen suit suddenly ht. You should 
not search us; i ituti 
Following this some other passengers also began to yell. After the public security 
officers gave them all an explanation and continued their search, the person 
who was wearing the blue Sun Yat-sen suit withdrew to the rear and tried to 
evade the search. . That person was 
named Li Cheng-fang (alias Ts’ui Ching-hsiian) and was a habitual thief. He 
had been stealing on transportation lines for more than ten years. The public 
security organ detained him at the scene in accordance with law and returned 
the illegally obtained money to the person who lost it. The people at the scene 
praised the public security organ highly for being able to solve the case so 
promptly and were angry about the habitual thief’s rousing the masses to resist 
the search. 
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The Search Was Advantageous to the People 
and Disadvantageous to the Habitual Thief 


It can be seen from the events that when this theft case suddenly occurred 
on the bus, if the public security officers who immediately reached the scene 
had not promptly adopted emergency measures and conducted the necessary 
search, not only could the illegally obtained money not have been promptly 
returned, but, 7 

Thus, to oppose the search by the public 
security organ under these special circumstances was to fall into the trap set by 
the habitual thief, Li Cheng-fang. Obviously, it is necessary and correct for a 
cadre of a state organ or for an ordinary citizen to support a search and prompt 
solving of a case by the public security organ in this special situation. Some 
persons have written letters saying that the public security organ should not 
search many passengers to protect the interests of one person who lost money. 
This is not a correct view. How can the number of people whose interests were 
endangered by the habitual thief, Li Cheng-fang, in the past ten years be limited 
to just a few more than fifty! If he had not been promptly arrested, he would 
have endangered the interests of how many more people! Thus, the public se- 
curity organ did this not only to protect the individual interests of the person 
who lost the money, but also to protect the interests of the entire society. 


gains 


From the point of view of the matter itself, the method adopted by the public 
security organ started from the interests of the entire society. Fromethespointiof 





view of the law, there was not the slightest infringement of the people’s demo- 
seratierightsyThe Arrest and Detention Act of the People’s Republic of China 

prescribes that, in special emergency situations, a public security organ may , es 
adopt emergency measures. Article 5 of this Act prescribes that a public security sa. Jae 
organ may detain immediately [without obtaining a warrant] a person in any  titt.. 6 

one of six situations, for example, when “[h]e has evidence that he has com- , tvid asi Led 
mitted a crime discovered on his person or at his residence” or “[h]is status is, t oA ‘cs 
unclear or he has no definite residence.” On the basis of the provisions of Article ~~ 

9 of this Act, a public security organ may in accordance with law decide to [°° "4" 


conduct a search. Stihpanseascb=certainlyndoesenOiniequilesthewapprovalsoteas 
$< a me el ‘[a]t the time of the search, except in 


from the arresting or 
detaining organ.” That is to say, in emergency situations, public security officers 
cannot delay the conduct of their work on the ground that there is no way of 
obtaining in a given time a search warrant from the arresting or detaining organ. 
It is very likely that if emergency measures were not adopted in emergency 
situations, criminals would get away or a change in the scene [of the crime] 
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would increase the difficulty of solving cases. Thus, in these extremely few 
and special situations, although the actions of some persons may be temporarily 
restricted, it [search without warrant] should not be considered an infringement 
of the freedom of the person or of the people’s democratic rights. A search of 
the person conducted directly by the public security organ in an emergency 
situation, without having [first] obtained the approval of the people’s procuracy, 
is a lawful and expedient measure. It should be actively supported. 

Here it is necessary to explain emphatically that although it is necessary and 
correct for public security personnel to adopt such emergency measures in such 
emergency situations 






according to our understanding, there 
was a slight discrepancy between the facts and Comrade Yii Ch’en’s mention of 
the public security officers’ “want[-ing] the youth who had lost the money to 
search each passenger”). The public security organ has the authority to adopt 
emergency measures, but the person who lost the money certainly does not have 
the authority. According to what the public security personnel who handled 
this matter said, they let the person who lost the money search some of the 
passengers because they feared the possibility that if they did not find anything, 
they would disappoint the person who lost the money. This demonstrates that 
it is necessary for the average cadres and the masses, as well as public security 
officers, to establish a clear view of the law. Furthermore, inasmuch as the public 
security officers did not give good enough explanations while performing their 
task, I suggest that in the future the public security organ pay attention to 
improving. 


ITEM 174 


[Interview] 


A county public security bureau received several confidential reports in 1956 
that Ch’en, a resident of an outlying administrative village, had a pistol hidden 
in his house. Since unauthorized private possession of guns was prohibited and 
since Ch’en had been a policeman under the Nationalist government, the bureau 


treated these reports scriously. Agentsyofthesbureau questionedCh’enonseveral 


or a search of 
Ch’en’s home and persuaded ie ee the issuance of a 
blank arrest warrant, it being understood that Ch’en’s name would be filled in 
and Ch’en arrested if a gun was discovered as a result of the search. 

Two policemen then took the warrants and set off for Ch’en’s administrative 
village. Upon arrival they checked in with the chairman of the local security 
defense committee and went with him and a neighbor to Ch’en’s house. There 
they knocked on the door, announced their presence, and, when Ch’en ap- 
peared at the door, read off the search warrant. Because they were searching 
for a gun and wanted to avoid suspicion, the policemen then gave their own 
pistols to the SDC chairman to hold. They ordered Ch’en to remain outside the 
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house with the SDC chairman and proceeded to search the entire house thor- 
oughly in the company of the neighbor. But no gun was found. 

After consulting with the SDC chairman, the spolicemen»decided thatethe» 
i ‘en’ They 
Pao’s house and feared that by the time they went 
ne and returned to the village Pao would have had 
the weapon. They, therefore, telephoned to the 
ity section of the predicament and suggested that 
o’s house while the bureau prepared and sent out a 
search warrant. When this course was approved, they went to Pao’s house, 
announced that an and, with the same 
precautions as had been taken at Ch’en’s house, searched the premises. Within a 
few minutes a pistol was found. Pao was immediately detained on the grounds 
of unauthorized possession of firearms and concealing evidence of a crime at his 
residence. 

Before leaving the premises the policemen made out two copies of a state- 
ment which asserted that at the time and place in question they had conducted 
a search and had seized a pistol. They read this statement to Pao and to the 
neighbor who had been in attendance and asked each whether this was accurate 
and, if so, to sign their names to it, which they did. One copy of the statement 
was left with Pao’s family, and Pao was taken back to the bureau by two 
local militiamen. The policemen then returned to Ch’en’s house, filled in the 
arrest warrant, and arrested him. Shortly thereafter, the search warrant for 
Pao’s house arrived and was presented to the SDC chairman, who in turn 
gave it to Pao’s family. 

Because Ch’en had steadfastly refused to admit possessing the pistol and 
because of his history, he was sentenced to three years of imprisonment for 
unauthorized possession of arms. Pao, on the other hand, who had no history 
and had been merely helping a friend, was only given ten days of detention 
under the SAPA. 











had no search warrant f 
back to the bureau, got 
ample time to dispose 
bureau, informed the se 
they immediately search 


1. Was the search of Pao’s house legal? 

2. Was his detention legal? 

3. Was Ch’en’s arrest legal? 

4. Who decides such questions and what might be the consequences of a finding 
of illegality? 


F. EVALUATION OF EVIDENCE BY POLICE 


Items 175-180 indicate the 
of analysis and the standards which the police, and also the procuracy and the 
courts, are admonished to apply in determining whether the evidence is sufficient 
to warrant conviction of crime. Item 180 attempts to articulate how conviction” 
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ITEM 175 


[Chang Tzu-p’ei,S “Several Problems Relating to the Use of Evidence To Determine 
the Facts of a Case in Criminal Litigation,” CFYC, 4:13-15 (1962)] 


4. Emphasize Evidence, Do Not Be Gullible with Respect to the Statement 
of the Defendant 


Chairman Mao has said: “We should firmly forbid corporal punishment of 
any offender, and we should emphasize evidence and not be gullible with 
respect to the statement of the defendant.” ® This is an important guiding 
principle for our use of evidence and our determination of the facts of a case. 
Particularly, it reveals the correct attitude and policy for treating the defendant's 
statement. 


The statement of the defendant (offender), the testimony of witnesses, the 
conclusions of experts, real evidence, documentary evidence, etc., all are 
evidentiary material’ for the determination of the facts of a case. But the 


characteristics of the defendant’s statement and the question of whether or 
not it can be treated correctly often constitute the key problems in determining 
whether the adjudication of a case will be correct or erroneous. 

In order to make correct use of the statement of the defendant in the 
determination of the facts of a case, we must first analyze the characteristics 
of his statement. Generally, the defendant’s is the oral or written statement that 
the defendant makes to a public security organ, a procuracy, or a court. Its 
contents should include [statements made at the time of] voluntary surrender, 
confessions, admissions of guilt, and denunciations of others, as well as requests, 
clarifications, rebuttal evidence, and doubts which pertain to his denial of 


guilt. The statement has two fundamental vil inteton 
‘“Menteisetelativelysgreat» The defendant is the person whose interest in the 


outcome of the case is greatest. After his conviction punishment will be imposed 
on him. Because of his personal interest in the outcome, he will attempt to 
avoid the punishment that he should receive and 

his guilt and make false statements. There are also some who make false 
statements admitting their guilt, and there are even some who make maliciously 
false accusations against good people in order to conceal the crimes of joint 
offenders, conceal their followers, and conceal the criminal activity that they 
themselves continue to conduct; it is also possible that there are some who, 
due to external influences, falsely state the facts of the crime, etc. With other 
evidentiary material it is not the same. It is possible for all evidentiary material 






8. The author reportedly is of peasant origin and served with the Communist guerrilla 
forces during the Anti-Japanese War. After “liberation” he served as chief of a public 
security bureau and was subsequently assigned to supervise ideological education of cadres 
at Peking’s Political-Legal College, where he pursued his own studies in criminal law 
and evidence under the guidance of Soviet experts. He has since become a faculty member 
of the institution. 

9. “On Policy,” in Selected Works of Mao Tse-tung, Il (Peking, 1952), 764. 
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to have this or that kind of error, but othersevidentiary»material~does»not 
[come from sources that] have a direct interest in the outcome of the case and, 

even if in some cases some witnesses have an interest in the outcome of the 

case, they do not have so close a connection to the case as the defendant. At 

the same time, the awareness of the masses of people in our country is increasing 

daily. The great majority of people certainly would not give false evidence 

because of an interest [in the case]. Besides, giving false evidence is an unlawful 

act. Therefore, there is a greater possibility of intentional falsification in the 

statement of the defendant than there is in other evidentiary material. 


Second, the defendant knows better than anyone else whether he committed 

' errr ree seubpitemiinnnel hi 

i inti Often, 
the lack of certain evidentiary material does not actually affect the normal 
conduct of investigation and adjudication. But it frequently is not possible to 
think of clarifying the facts of the case without listening to the defendant's 
statement. Investigators, procurators, and adjudication officers cannot but study 
the statement of every criminal defendant; in order to pinpoint the circumstances, 
to adopt measures, and to clarify the facts of the case, they need to know what 
the defendant has said about the case, what concrete reflections he has of the 
crime of which he has been accused. In a situation where the defendant has 
not been found, it generally is not possible to proceed with prosecution and 
adjudication, and sometimes such a situation can cause a temporary suspension 
of the investigation. 

According to the characteristics of the defendant’s statement, our guiding 
thought and principle should be: firmly prohibit corporal punishment of the 
defendant, oppose belief in coerced statements, emphasize evidence, and not 
be gullible with respect to the defendant’s statement. Statements [of defendants] 
and [other] evidentiary materials must all be checked. Therefore, we should 
have a correct attitude in treating such statements. 

First, the probative role of statements of defendants must be analyzed and 


cannot be overestimated. eho Na gh 


Therefore, we 





to statements in which defendants deny guilt, it is easy to indulge criminals; 
if we are gullible with respect to statements in which defendants admit guilt, 
it is easy to create erroneously decided cases and cases the judgments of which 
are unjust, and it is easy to be lax about [the real] criminals. Actually, situations 
of gullibility with respect to statements that deny guilt are relatively few, while 
situations of gullibility about statements that admit guilt are relatively numerous. 


But we cannot because of this go to the other extreme and adopt an absolutely — 


Whether the statement 
admits or denies guilt, it plays a significant role in clarifying the facts of a case 
during the process of investigation, prosecution, and adjudication. First of all, 
the role of statements made at the time of voluntary surrender and statements 


. If we are gullible with respect Con/;¢°% 
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of confession and of admission of guilt mainly consists of: (1) helping to study 
and determine the scope of investigation and to collect evidence relating to 
the crime; (2) possibly revealing new facts of the crime and new criminals 
who have not yet been discovered and enlarging clues for investigation; (3) 
helping to verify other evidentiary materials in order to be even more certain 
about the facts of the case and to arrive at a conclusion for handling it; and 
(4) helping to judge and to determine the degree to which the defendant 
has repented and reformed. Naturally, we must heighten our vigilance, not 
limit ourselves to the statement [of the defendant], and not relax the work of 
making a comprehensive examination and study. Furthermore, evenestatements 


thatedenyeguilt*have"a"role;*whichwlies, mainly in: (1) establishing a contrary 
view to stimulatesinvestigators, procurators, and adjudication officers, to examine 


and study the material more comprehensively, and to avoid subjective biases; 
(2) helping to discover defects in investigation, prosecution, and adjudication 
and to or errors in the determination of a 
part of the evidence or facts of the case; (3) after the falsity of the statement 
has been verified, further strengthening the certainty that there is evidence of 
guilt and determining the facts in the case; and (4) helping to understand 
the attitude»ofethesdefendantstowardwrepentanee and reform. Therefore, the 
work of questioning a defendant is very important. 

To summarize what has been said above, we may come to the following 
conclusions: 

First, we should strictly prohibit corporal punishment of a defendant and 
must oppose belief in coerced statements; 

Second, we cannot always be absolutely negative about arguments and re- 
buttal evidence that deny the defendant’s guilt; we should listen to them, study 
them, and make necessary checks; 

Third, we should not convict the defendant of a crime if we do not obtain 
other accurate and thorough evidentiary material but only rely on a statement 
admitting guilt; 

Fourth, after obtaining accurate and thorough evidence, we may convict and 
punish the defendant even if he refuses to admit his guilt. But we must be 
careful. When the defendant firmly denies his guilt or recants, we must check 
it repeatedly to see whether it corresponds to the facts; 

Fifth, when contradictions occur between the statement of the defendant and 
other evidentiary material and these create doubts about the reliability of the 
evidentiary material, or when the evidence is insufficient, we must not be in 
a hurry to force a positive or negative conclusion. 

Actually, this is not only true of the statement of the defendant. All other 
evidentiary material must be checked before it can serve as the basis for 
handling the case. 


According to the author of Item 175: 

1. Can the defendant be convicted on the basis of his confession alone without 
any corroborating evidence? 

2. How much corroboration is necessary? 
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ITEM 176 i 


The account below of a conversation with his cellmates by an American who was 
convicted of counterrevolutionary espionage in China suggests that-admonitionsysuch* 


[Allyn and Adele Rickett, Prisoners of Liberation (New York, 1957), pp. 149-151] 


Finally, driven to a point of angry desperation, I exploded, “Well, I don’t 
see why I couldn’t have had a lawyer.” 

Immediately shouts came flying from all sides. What did I want a lawyer for? 
What had I to defend? Was I or was I not a spy? 

“The only reason you want a lawyer,” broke in Liao, “is so you can avoid 
having to pay for your crimes. That’s the way it is in a capitalist society. If 
a man has money he can hire a lawyer to get him out of almost anything, while 
the poor man goes to jail. And what’s more, if this were the old China you 
wouldn’t even have had to hire a lawyer. All you’d have had to do was call 
your Consulate friends and they’d have had you out in no time.” 

I was silent. How could I answer such an attack? What they said might be 
true, but to my mind it was irrelevant. According to our traditions, whether 
a man was guilty or not he had a right to a lawyer. 

As if to answer this unexpressed thought, Liao went on, “If you had 
committed an ordinary crime and this were a civil court, you would have a 
right to a lawyer and organized defense. But you're forgetting that we’re 
not only living through a revolution here at home. There is also a war going 
on in Korea. You have been guilty of counterrevolutionary espionage. That 
puts your case under martial law and before a military tribunal a person has 
little in the way of normal legal rights. 

Academically speaking, I could see his point. A revolution by its very nature 
is the antithesis of formal legality. It is a social explosion which takes place 
when one part of society rises up and forcibly asserts its will over its former 
ruler. To disagree with such a situation is like disagreeing with the universe. 
However, when it was a matter of my own life being involved, academic logic 
seemed cold and barren, and I could find little satisfaction in it. 


“T vehemently denied that there was any question about the veracity of my 
confession. Heaven knows the government had been painstaking enough in 
searching for the truth during those endless hours: of intensive questioning. 


towacceptithesblamesfor"an"affair’in which I had been involved but for which 
I had not actually been responsible, he had reprimanded me for not taking 


Vv 
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my confession seriously enough and had crossed that part out of my statement. 
My quick response to Ma’s question seemed to satisfy him, for the moment 
at least, but he had no way of knowing what was seething in my mind. 


o me this was a violation of basic civil rights, 
without which there could be no safeguard for justice. Supposing I had not 
been guilty but had been arrested on the basis of false evidence? If I had 
refused to confess, what would have happened? I would have run the risk of 
being shot. Under the pressure of knowing this a person might very well decide 
to play safe and confess to something he had not done, in the hopes of pleasing 
the authorities. 

This same point has often been raised by people we have met since our 
return home. 







Furthermore, his case was reviewed once a year 
until final sentence was passed, and even then every prisoner had the right to 
appeal. 





. Not only was every 
confession checked and rechecked for corroboration of the facts, but, in order 
to avoid undue pressure, prisoners were no longer allowed to “help” each other 
with their confessions or even discuss the details of their cases in the cell. 
The use of handcuffs and leg irons as punishment for those people who 
refused to confess to what the government felt it had substantial proof of was 
also greatly reduced. Prisoners were frequently encouraged to think over their 
cases and make any rectifications which would bring their statements more in 
line with the facts, and it was stressed that any deviation from the facts, whether 
by way of exaggeration or concealment, was equally dishonest. 







at is one of the reasons why the authorities were so careful to see that 
it adhered strictly to the facts, for only if the prisoner made a really accurate 
confession could he begin to appreciate what he had done. If he admitted to 
something he had not done, then, to excuse his reluctance to reform, he would 
certainly use the rationalization that he was being treated unjustly. 

My four years’ experience in prison led me to the conclusion that, in spite of 
the tense internal situation which led to counterrevolutionary and espionage 
cases being handled by military courts— with the resulting restrictions on 
normal legal rights — 

njustices certainly occurred, as has been admitted 
by the government itself, but as the internal situation has improved many of 
the more severe restrictions have been done away with, and at the recent 
meeting of the National Congress in the summer of 1956 the Chief Justice 
of the Chinese Supreme Court asserted that the treatment of counterrevolutionary 
cases was being further liberalized. 
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ITEM 177 


[Ho Shuang-lu, “Several Problems Relating to Evidence in Criminal Litigation,” 
CFYC, 2:32-33 (4968) 


1. The éstimonyeofewitnesseseis one kind of evidence that is often used 


in litigation. Almost every case has some. There is true testimony of witnesses, 
and there is false testimony. When using testimony we must be clear about 
this; otherwise, the correctness of the determination of the facts of the case will 
be affected. An important way of judging the truthfulness of the testimony of 


a witness is to explore the source of that testimony. The extent to which 





-commongossipy The witness’s age, cultural level, ideological awareness, memory, 

powers of discernment, and other concrete factors also affect the truthfulness 
of the testimony. For example, because their understanding of the problem is 
not clear or their memory is mistaken or they rely on impressions, some witnesses 
unintentionally give testimony that does not conform to the facts. Whether a 
witness has an interest in the disposition of the case or in one of the parties 
frequently affects the truth of the testimony. For example, in a case involving 
the spreading of poison, the defendant admitted spreading the poison. The poison 
had been stolen from a witness, but the witness persistently refused to admit 
that the poison had been stolen from him because he feared being held re- 
sponsible [for possession of poison]. From this it can be seen that we can only 
believe testimony [of a witness] if we can definitely verify it and check it 
against testimony [of other witnesses], against other evidence, and against the 
defendant’s statement. 

In actual work, testimony of a companion in the commission of a crime 
and testimony of the victim are used relatively often. These two kinds of 
testimony come from personal experience and things personally seen. Generally 
speaking, such testimony is relatively concrete and can directly prove the facts 
of the case, but whether it proves or disproves the defendant’s crime, we cannot 
be blindly gullible when using it. We should note that some testimony of: 

they give 
false testimony in order to reduce their own criminal responsibility, to shift 
responsibility for the crime to another defendant, or, together with another 
defendant, to conceal the crime. In addition, because some victims hate the 
defendant, they make inaccurate statements in order to increase his criminal 
responsibility. Although this type of evidence looks very powerful and can 
directly and concretely explain problems, we usually must depend upon other 
evidence for determination. 

2. The statement of the defendant is one kind of evidence . . . 

3. Real evidence is also a kind of evidence that we frequently encounter and 
use in adjudication. Real evidence includes any weapon, used to commit a deadly 
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act, bloody clo ison, articles left behind after a crime, illegally obtained 
money, etc. in exposing crime and in 
proving whether or not a crime was committed. In dealing with real evidence 
we first must take a look at its source — whether it was obtained at the scene of 
the crime, found during a search, or handed over. Different sources differ in 
reliability. Whether the real evidence that is obtained is linked to the facts of 
a case and can in truth play a probative role is the key to examining the 
genuineness of real evidence. Ignoring this point and simply being satisfied 
with obtaining real evidence will result in treating those articles which are 
unrelated to the facts of the case as evidence and in ignoring the collection of 
genuine and reliable evidence, to the point of affecting the correct use of 
evidence in making a determination about the case. This is something that we 
have been taught by experience in adjudication practice. 

4. Documentary evidence is a kind of real evidence and is regularly met in 
the form of letters, posters, account books, contracts, etc. It plays a very great 
role in proving guilt. As for cases of some hidden counterrevolutionaries’ 
writing reactionary posters or sending reactionary letters, the defendant’s letters, 
his diary, and other such documentary evidence can further clear up the motive 
and purpose of the crime. As for crimes of speculation and corruption in 
which the thieves forge negotiable instruments, alter itemized accounts, carve 
official seals without authorization, forge certificates, etc., these documents all 
can serve as the basis for proving guilt. 

When using documentary evidence we must pay attention to combining it 

in a comprehensive 
analysis and determination. At the same time we also must rely on expert 
scientific opinion. For example, some reactionary letters are written to oppose 
our people’s democratic regime, while some are written to give vent to personal 
anger and to harm others. These two kinds of letters are very different in nature. 
Other examples are expert accounting opinion on account books and negotiable 
instruments in a corruption case, and expert opinion on the handwriting in 
reactionary posters and reactionary letters in a counterrevolutionary case. With 
as scientific opinion we can prove guilt even more accurately and reliably. 


5. Expert opinion material. In practice we regularly encounter expert opinion 


on (scrape 
marks, tire marks, etc.), a¢countingywand™téchnology™ctc. Expert opinion 
is an important weapon in the investigation process, and especially now, with 
science increasingly developing, expert opinion has an important role in exposing 
crime and in determining [the identity of] the criminal. Under ordinary circum- 
stances expert scientific opinio Therefore, it is wrong only to believe 
one’s own investigation and not to believe expert scientific and technological 
opinion. ini ici 














> 





Therefore, we expert opinion material and let expert 
opinion serve as the only basis for the adjudication of cases so that a correct 
determination of the case completely turns on the correctness of the expert 
opinion. This would improperly substitute expert opinion for the active role 
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of the judge and would ignore the role of the mass line. It would seriously 
endanger the correct handling of the case and would obviously be erroneous. 
We need to have a correct and truth-seeking scientific attitude in treating expert 
opinion. Even though it be expert scientific opinion, we should examine it in 
detail to see whether it is consistent with other evidence and whether there 
are contradictions, and we must believe it only after detailed examination reveals 
no errors. 
6. 

fommethat accurately and comprehensively reflects the objective circumstances 
at the time a crime was committed. It has very great significance for analyzing 
the facts of the case, for exposing the crime, and for determining [the identity of] 
the criminal. The circumstances that it reflects are generally the circumstances 
at the scene of the crime. When the testimony of witnesses, the statement of 
the defendant, and other real evidence are used for verification of the on-the-spot 
examination of the scene of the crime, the facts that have been determined are 
generally [found to be] genuine and reliable. In some cases the problems are 
difficult to see from the statement and the testimony, but going through an on- 
the-spot examination of the scene [of the crime] reveals the contradictions, and 
going through detailed examination and study of it resolves the contradictions 
and avoids having an erroneously decided case. But in some on-the-spot examina- 
tions of the scenes of crime, because of limitations in professional level, 
technical level, and other such conditions or because of one-sided knowledge, 
some of the material from these on-the-spot examinations which should be there 
is not there or the material is [from the outset] incomplete or inaccurate, etc. 
Consequently, this makes investigation and adjudication work difficult when it 
should not be, even to the point of creating situations in which cases are 
difficult to solve. The scene of the crime exists objectively, but after time passes 
and conditions change, it is very possible that it will lose its objective, genuine 
nature, and then it can only serve as a reference for analyzing and studying 
the case and cannot be used as evidence. Therefore, in conducting an on-the-spot 
examination of the scene of the crime, we must be objective and prompt. 


ITEM 178 


[Chang Tzu-p’ei, “Several Problems Relating to the Use of Evidence To Determine 
the Facts of a Case in Criminal Litigation” (1962), pp. 15-17] 


5, AllsBvidentiaryeMaterialsShouldeBewChecked». . . [The reasons for thiv 


are: | 


First, the intentional giving of false evidentiary material. 


Second, the errors produced by subjective mistakes and mistakes in work, 
This kind of situation is relatively complex. Put simply it is that: 
Because of subjective mistakes, even well-intentioned witnesses may give: 
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posed by a 
because hisssighteorshearing, 


and his power of attention 


erroneous testimony. For example, 
witness’s age, occupation, or level o 
is not strong or because he was excited at the ti 
was insufficient, etc., i 
It is possible that because the witness’s memory is not strong, he remembers 
incorrectly; or because the elapsed time is too long, his recollection is erroneous. 
It is also possible that the witness is upset at the time he is interrogated and 
omits important circumstances of the case or that he has certain fears and does 
not reveal all of the facts, etc. 

In most situations the conclusions of experts are correct. But it is also possible 
for errors to occur because the material on which the expert opinion is based 
is insufficient or unreliable, the level of specialized knowledge which the expert 
has on the questions he must answer is insufficient, the technical equipment 
used by the expert has defects, or the methods he used are improper, the expert’s 
carelessness, at the time he makes his evaluation, leads to negligence, etc. 

It is also difficult for investigators, procurators, and judges to avoid making 
this or that kind of error collecting, keeping, studying, and evaluating the various 
kinds of evidentiary material. 


Third, the influence of can also create errors 
in evidentiary material. For example, natural conditions at the time the witness 
observed an event hether the 


witness is far away or near, whether it is day or night, cloudy or clear, rainy or 
foggy, and the size, appearance, color, and smell of the object in question all 
will affect the witness’s observation. Material traces at the scene of the crime also 
can undergo natural changes due to wind, rain, sunlight, etc., and real evidence 
that is collected can change in nature and form if it is not kept properly. 


evidentiarysmaterialto»besconscientiouslyschecked. How should the material 


be checked? This requires differential treatment according to the different 
circumstances of the different evidentiary material. That is to say, we should 
make concrete analyses and checks by combining the concept of Marxist-Leninist 
dialectical materialism with the characteristics of the various kinds of evidentiary 
material. The methods that are frequently adopted are: 


i i i Sand then expose 
and eliminate contradictions. 


«cealingythem: Examine whether there are contradictions between the evidentiary 
material and the facts of the case; whether there are contradictions among 
the statement of the defendant, the testimony of witnesses, the real evidence, the 
documentary evidence and the conclusions of experts; and whether there are 
contradictions between testimony of witnesses, between statements of joint 
offenders, and between [different items of] real evidence, etc. Upon discovery of 
contradictions, there should be further examination and checking of evidence. It 
cannot be carelessly done and easily dropped. This is the most fundamental 
method of examining evidentiary material. 
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6. The Use of Direct Evidence and Indirect Evidence 


Evidence is divided into direct evidence and indirect evidence. The actual 
significance of this is something that is worth study. But I also think that 
there is a definite significance in studying the use of this classification to resolve 
the probative relations between the evidence and the facts of the case — how 
facts that serve as evidence prove the facts of a case. 






This classification is basedwonethe»probative»relationship of the evidence to 
the facts of a case. The facts of a case refer to all problems in the case that 
need to be clarified. The problems that need to be clarified in all concrete cases 
are not completely the same. What usually needs to be clarified is: whether 
a crime occurred and what kind of crime; [the identity of] the criminal and 
his origin, history, previous behavior, and attitude after committing the crime; 
the time, place, method, means, purpose, motive, surroundings, and dangerous 
consequences of the crime; whether it was committed intentionally or negligently; 
whether it involves a contradiction between the enemy and us or a contradiction 
among the people; and whether all evidentiary material relating to the facts 
of the case is reliable; etc. Since there are many aspects of the facts of a case 
that should be clarified, to which facts in the case do direct and indirect refer? 
This [the answer to this question] requires dividing the facts that should be 
clarified into two categories, principal facts and ordinary facts. [The term] 
“principal facts” refers to the problem of “whether or not the defendant is 
guilty.” It also refers to the problem of “whether a crime was committed and 
[if so] by whom it was committed.” Besides these, the [other] facts that should 
be clarified are ordinary facts. 

As for the principal facts of a case, evidence that directly affirms or negates 
that a certain person is guilty is called direct evidence; evidence that indirectly 
asserts or negates that a certain person is guilty is called indirect evidence. Direct 
evidence is thus independent evidence that, if factual, can prove that a certain 
person is guilty; indirect evidence is thus independent evidence that, although 
factual, cannot prove that a certain person is guilty. 

For example, if a witness sees the defendant viciously beat a certain child 
to death or if the defendant admits that he beat a certain child to death, this 
is direct evidence. If in a homicide case a witness proves that there are bloodstains 
on the defendant, the defendant admits that these are bloodstains, chemical 
analysis verifies that this was human blood of the same type as the victim’s and 
an item of proof that is found near the scene of the crime is the defendant’s hand- 
kerchief, etc., all of this is indirect evidence. 


. 


To use direct evidence to prove that a certain person committed a crime 
is relatively simple, but to use indirect evidence to prove that a certain person 
committed a crime is more complex. Therefore, in the usual determination of 
the facts of a case, not only is there indirect evidence, but there also is direct 
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evidence. If we only rely on indirect evidence to decide a case, then we must | 


relationshipsto™thewacts"Pthelcrimes if it is not possible for it to have an 


intrinsic relationship to the facts, it cannot serve as evidence to prove guilt. 
If in a homicide case a bloodstained vest is seized under the defendant’s bed, 
but the result of chemical analysis proves that the blood on the vest is not 
human blood but the blood of a domestic animal, there is no intrinsic relation- 
ship between the blood of a domestic animal and the facts of this crime. Thus, 
this cannot serve as indirect evidence. For another example, what are frequently 
called “abnormal emotions,” “panic,” and “bad facial expressions and red eyes,” 
cannot serve as indirect evidence. Actually, when persons who have not com- 
mitted crimes are suspected or are confronted by investigators and judges, it is 
also possible for all kinds of “abnormal” phenomena to occur and for some 
real criminals in the same situation to behave in a normal way as if there 
were nothing wrong. Therefore, when necessary in the process of investigation, 
“abnormality” may serve as a point of reference for further collection of 
evidence and checking on the criminal, but it cannot serve as a basis for deciding 
the case. 


Second, even though we only rely on indirect evidence, we can decide that 


nd exclude the various pos- 
sibilities that other persons committed the crime or that no crime was committed. 
This requires that: (1) the indirect evidence is accurate and there is a possible 
intrinsic relationship between it and the facts of the case; (2) there are several 
items of indirect evidence; (3) there are no contradictions among the items of 
indirect evidence; (4) they [the items of indirect evidence] exclude the possibility 
that another person committed the crime; and (5) they exclude the possibility 
that there was no crime. Actually, if the indirect evidence is reliable, when 
the defendant is confronted with it, he is often likely to admit the crime, and 
after he does so there is direct evidence. Therefore, there are very few circum- 
stances in which only indirect evidence is used to decide a case. 

It would seem that using direct evidence to prove the principal facts is not so 
complex as using indirect evidence, but actually neither is it so simple. Direct 
evidence that can directly prove that a certain person is guilty must be accurate 
and reliable. The reliability of direct evidence in a case depends on combined 
proof from other items of indirect and direct evidence. Actually, in a concrete 
case, we cannot rely only on an individual item of direct evidence to decide the 










. For example, a 
detailed account in which the defendant admits killing a person is direct evidence. 
But we still must check whether his statement is consistent with the circumstances 
at the scene of the crime, whether there is other evidence to prove that he 
was at the scene, where the instruments [of the crime] and [any] illegally obtained 
goods were put, whether there are contradictions with other evidentiary material, 
etc. Only when the statement [of the defendant] is checked and found to be 
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in complete agreement with the facts of the crime can it be proved to be factual 
and serve as a basis for deciding the case. 

In addition to clarifying the principal facts, the ordinary facts must also be 
Clarified. 


ITEM 179 


[Ho Shuang-lu, “Several Problems Relating to Evidence in Criminal Litigation” 
(1963), p. 37] 


But after determining the truth and reliability of those facts that serve as 
indirect evidence and that also have an objective connection with the case, 
we still cannot immediately reach an affirmative or negative conclusion about 
the facts of the crime. This is because these items of evidence are only clues 
to individual facts or are fragments among them. We still must combine these 
facts and with respect to the evidentiary material in the entire case discard 
what is worthless and false and keep what is valuable and genuine, and in a 
penetrating, deductive, and detailed manner analyze and study the material. 
Only then can we reach a conclusion about the facts of the crime. Here I will 

for concrete analysis and explanation: 

On December 3, 1952, a certain Liu discovered that some clothing that had 
been stored in a trunk for a friend was missing. He immediately went to question 
a certain Chao who was temporarily living in the room where the clothing had 
been stored. At that time Chao admitted that he had sold the clothing. Later 
he denied it, and because of this Liu made a complaint to the court. 

This is a theft case. Who could possibly have committed the theft? By means of 
investigation, evidence was obtained in the following three areas. The first was: 
(1) the defendant had previously been sentenced twice for theft; (2) after 
his release, he relied on his maternal uncle for a livelihood and had no other 
financial sources; also, 200,000 yuan (old currency) was found during a 
search of his person; (3) the trunk with the missing clothing had been placed 
in the room in which he lived. All of these could serve as a basis for deter- 
mining that the defendant had possibly committed the act of theft. But this 
was only a “possibility.” We still were far from being able to reach the con- 
clusion that this Chao had committed the theft. The second area in which 
evidence was obtained was: (1) a witness named Li proved that the defendant 
had admitted to the complainant that he had sold the clothing; (2) in November 
1952 the defendant had borrowed the complainant’s household registration 
booklet, saying that he was going to use it in order to be admitted to a school 
entrance examination, but investigation disclosed that he definitely had not 
taken any examination; (3) in November 1952 he also stole and used his 
older sister’s household registration booklet and secretly returned it when he had 
finished using it; (4) recently the defendant had frequently gone out to eat and 
drink and had spent money very freely. These items of indirect evidence 
showed that the defendant was an important suspect in this theft. On the basis of 
the above circumstances, we could make the following inference: it is possible 
that the defendant obtained the household registration booklets of others by 
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deceit and theft in order to sell the illegally obtained goods and that his money 
came from their sale. But, ultimately, could it be said what the true use of the 
household registration booklets was? And where was the true location of the 
illegally obtained goods? None of these had yet been clarified, and the possibility 
that others had committed the theft had also not yet been excluded. Therefore, 
this determination of the case was still a “possibility” that required other 
evidence before the facts of the crime could be further clarified. The third 
area in which evidence was obtained was: (1) in November 1952 the defendant 
had sold clothing through a certain commission firm, and the sold clothing 
was the same as some of the missing clothing; (2) at the same time there was 
also a man who had used the name of the defendant’s older sister to sell 
clothing at another firm, and it too was the same as the clothing that the 
complainant was missing; (3) the handwriting on the tax-exemption slip from 
the sale of clothing, made through use of the household registration booklet 
of the defendant’s older sister, was the same as the defendant’s handwriting; 
(4) a sales clerk in the second firm verified that the person who used the 
name of the defendant’s older sister to sell clothing was the defendant. After 
evidence obtained in this area was combined with evidence in the other two 
areas for analysis and study, the facts of the case became clear and com- 
prehensible. The indirect evidence was like a chain, each link joined to another 
to prove that the defendant Chao had stolen the clothing in Liu’s trunk, had used 
deceit and theft as means to obtain the household registration booklets, had 
gone to the commission firm to sell the clothing, and had thus obtained money 
to spend. 

In this case we still can see that contradictions among items of evidence 
always can emerge. When we meet this situation, we must seize the contradictions 
and resolve them. If we do not resolve the contradictions, we cannot reach a 
conclusion about the facts of the crime. For example, in the above-mentioned 
case it was discovered that the name on the slip for the commission firm’s sale 
of the illegally obtained goods was that of the defendant’s sister. This con- 
tradicted the evidence that the defendant had sold the illegally obtained goods. 
Why were the illegally obtained goods sold under the name of this Chao’s sister? 
Was there a possibility that two people had collaborated in committing the theft? 
If there had been no other evidence, this contradiction would not have been easy 
to resolve. After we saw the expert opinion on the handwriting; [considered] the 
defendant’s theft, his use of his older sister’s household registration booklet, and 
the testimony of the sales clerk of the second firm; and made an evaluation [of all 
the evidence], we were able to reach the conclusion that the defendant had 
stolen and used the household registration booklet to sell the illegally obtained 
goods. In this way we were enabled to resolve the contradiction among the 
items of evidence. 


ITEM 180 


[Chang Tzu-p’ei, “Several Problems Relating to the Use of Evidence To Determine 
the Facts of a Case in Criminal Litigation” (1962), pp. 17-18] 
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We should explain that Whensinvestigators, procuratorsy and judges determine, 


he different processes of investigation and adjudication 
require that there b nd reliability 


of the evidentiary material. Adjudication is the time for the final decision of 
a case, and we must have sufficient and reliable evidence as a basis before we 
can make a judgment. Therefore, when hearing a case the court must con- 






for supplementary investigation. But because com- 


prehensive and reliable evidence cannot be found the moment the process of 
hie see begins, 






during the 
process of investigation. But there should be a . The 
minimum evidentiary material requirement for purposes of arrest demands that: 
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or the admissions and con- 
fession of the suspect have been analyzed, studied, and repeatedly evaluated and 
the facts have been checked, and they are consistent with the on-the-spot investiga- 
tion of the scene of the crime, the expert technical Opinion, and the circumstances 
of the case [as set oo in the victim’ S petition; 


isyor other similar circumstances, The minimum evidentiary material requirement 


for purposes of 










f the People’s 
Republic of China has specific provisions for this. 


According to the author of Item 180, how does the arrest standard for appraising 
evidence differ from the conviction standard? 


We have seen that, in practice, thesdlimited»constitutionalyand:legislative provisions 
havesproved"to"be ineffective? Since the enactment of the Constitution, however, the 


power of the police to dispose of a suspected criminal’s fate has been subjected to 
certain restrictions both in theory and practice. 














inystrugglesmeetingsr Moreover, they can require hospitalization for an indefinite 
period of criminal suspects whom they find to be mentally ill, and they can require 


suspected juvenile offenders to be confined indefinitely in centers for rehabilitation 
of children. 


But the police can no longer sentence an accused to death or to any 
otherycriminalypunishment,»as they often did during the 1949-1954 period, but 


mest by the procuracy of the police recommendation to prosecute may take 








C 


Vv 
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several forms. According to the model contemplated by the pertinent 1954 legislation, — 
the police ask the procuracy to approve a warrant for the suspect’s arrest either — 


approval of the arrest is granted, after an unstated period of further investigation, if — 





n practice, 
however, the situation isumoreeomplex. In some casesyof course, the arrest procedures 


contemplated by the legislative model are followed 


inyestigation*is*completed»and the case is thought ready to submit to the procuracy 


for approval of prosecution. 










investigation. In these circumstances approval of the application, which is frequently 
considered by a representative of the court together with a representative of the 


procuracy, signifies approval of initiation of prosecution. ThUS™ThE" two "Sstages*or 


ITEM 181 


isi uoted 
in Item 156 form the legislative framework for 


F THE PRC FOR THE ORGANIZATION OF PEOPLE’S PROCURACIES 
. 28, 1954, p. 135] 


Article 10. When a people’s discovers and confirms the fact that a 
crime has been conti t4, Aiea RR and, in accordance 
with procedure prescribed by law, i um it over to 
when after completion of the 
investigation it considers that it must pursue the defendant for criminal responsi- 
bility, 

Article 11. If 
a criminal case initiated 
shall, in accordance wit 

















in 
it, considers it necessary to initiate prosecution, it 
the provisions of law, send the case to a people’s 


Article 12. Except where there is a decision of a people’s court thewarrestyofe 


any citizen must be approved by a people’s procuracy. — 

Article 13. When a 1 public_security-organ_considers erroneous a decision by 
a_people’s procuracy not to approve its Tequest_ for an arrest or a decision by a 
people’s procuracy not to initiate prosecution in a case that the public security 
organ sent to the procuracy, it has the right to its opinion or bring a 
complaint [against the procuracy] to a people’ (proc racy of thereat higher) 


level. 





ITEM 182 
[Rickett and Rickett, Prisoners of Liberation (1957), p. 272] 


Rick: pr ehitpemsraanee reer Dire 
In April I was informed that Dell [Mrs. Rickett] had left and 
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that my own case would soon be settled. Then one evening in late August, 1955, 
I was called out of the cell and directed toward a big room near the interrogation 
offices. As I entered, the guard remained on the outside and I found a man and 
woman waiting for me there. 

The man stood up, bowed politely, and asked if I were Li Ko. When I replied 
in the affirmative, he motioned to a comfortable chair and said pleasantly, “We 
are from the Procurator-General’s office. The Public Security Bureau has turned 

i You 
should speak freely and you may disregard any statements you have made 
before.” 

I told him that my last statement written in the summer of 1954 was correct 
to the best of my knowledge. I then proceeded to give him a rough outline of my 
relations with the Consulate and the British Negotiation Mission. 

When I had finished he leaned back for a moment and asked, “Havesyousany» 


I faltered, “What do you mean? Requests or complaints about what?” 

“About the way you were treated and the handling of your case.” 

I told him that I considered my treatment fair and my punishment just, but 
that I hoped that some day I would be able to return to the United States. 

“Well,” he said, standing up by way of dismissal, “we think your wish will 
probably come true.” 


ITEM 183 


[“Kwangtung Province Deals with Eight U.S.-Chiang Secret Agents, Four Are 
Not Prosecuted, Four Are Sentenced to Prison,” Ta Kung Pao (Great public daily, 
Hong Kong), Feb. 12, 1964} 


Recently the people’s procuratorial organs of Chung-shan and Tung-kuan 
counties separately announced that four U.S.-Chiang who had been 
sent to the mainland and who paciaticanS ane ntil dealt with 
leniently and exempted from prosecution. 

These who were dealt with leniently were sent by U.S.- 
Chiang Kai-shek espionage organizations from Hong Kong and Macao within 
the last year. They were 
factories, railways, bridges, sluices, and other important installations, to dis- 
tribute reactionary pamphlets, to develop espionage organizations, and to steal 
military information. However, after they smuggled themselves into the mainland, 
they saw the great accomplishments made in the building of socialism in the 
mother country, the ubiquitous scene of prosperity, and the happy and fortunate 
life the people were leading. They realized that they had been deceived by the 
propaganda of the espionage organizations and saw their future clearly. Mean- 
while awed by the strength of the people’s democratic dictatorship and the high 
degree of vigilance of the masses of people, they voluntarily surrendered to the 
people’s government and thoroughly handed over their plans for sabotage. Tak- 
ing into consideration that these spies were brave in correcting their errors and 
could rein in on the brink of the precipice by voluntarily surrendering after 
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smuggling themselves into the mainland, 


exempted~all~ofethem™ from prosecution» The competent department of the 


people’s government also made proper arrangements for them to get employment. 


ITEM 184 


The following is agsampleefopm which, according toa Soviet authority on Chinese 
law, is . The 


last two paragraphs are explanatory statements by Chugunov. 





[Vladimir E. Chugunoy, Ugolovnoye Sudoproizvodstvo Kitayskoy Narodnoy Respu- 
bliki (Criminal court procedures in the People’s Republic of China, Moscow, 
1 ; translated in JPRS, no. 4595 (Washington, D.C., May 8, 1961), pp. 235—- 
236] 


Resolution on Discharge from the Obligation to be Turned Over to the Court 


This procurator’s office has conducted an investigation and is terminating the 
investigation in the case of 
(name of accused ) 
On the basis of the materials gathered in this, the following facts are estab- 
lished: 


1) Established facts and evidence in the case are 

a3 listed here 

3) 

4) 

On the basis of the above facts and in accordance with Article — we have 

resolved to free the accused _________ without further prosecution of the 
(name ) 

case. 


If the law provides no instructions on the possibility of dropping prosecution 
of a case, the resolution contains the bases used for arriving at such a decision. 
At the end of the resolution it is duly indicated if the institution, organization, 
enterprise, or citizen who submitted the petition to institute criminal proceedings 


is not in agreement with the above resolution, they may petition for a second 


ITEM 185 


en 


(“What Is One To Do If One Disagrees with the People’s Procuracy?” Kung-jen 
jih-pao (Workers’ daily, Peking), Feb. 21, 1957] 


Comrade Editor: 
Last year, on the afternoon of May 11, my fourth brother was working in a 
certain mine in Luan-hsien while the head of the mine production work group was 
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drilling a hole for explosives. Before exploding the charge he did not notify the 
workers on the scene to leave the danger area. As a result my fourth brother was 
struck by a flying stone and killed. This matter was investigated and handled by 
the Luan-hsien people’s procuracy, and recently they notified me of the result. 
The person who was derelict in his duty was given only an administrative sanc- 
tion, and that was the end of the matter. Prosecution was not initiated before a 
court. I do not accept this kind of decision but I am now living in Peking. Where 
should I go to bring a complaint? What procedures are there? 
Peking Chang Tzu-wen 


Comrade Chang Tzu-wen: 

As for the matter of your fourth brother’s being struck by a flying stone and 
killed, the worker who was derelict in his duty is responsible. But because 
your discussion of the circumstances was relatively brief, there is no way of 
giving a specific answer to the question of how responsible. I can only reply to 
the question about litigation procedure. 


If you do not accept the decisi ee , 


b] 


On the basis of current criminal litigation procedure, all cases of incidents in- 
volving responsibility for serious injury or death generally should be investigated 
by the people’s procuracy, which should decide whether or not to initiate prose- 
cution. But when the victim or other citizen directly brings his accusation to a 
people’s court or when, in a case in which a people’s procuracy has decided not 
to initiate prosecution or to exempt from prosecution the person who was re- 
sponsible, and the victim again brings his accusation directly to a people’s court, 
the people’s court should receive the accusation and then send it to the people’s 
procuracy for handling and inform the accuser [of its having done so]. Therefore 

oth the place where this 
matter occurred and the worker against whom the accusation is to be made are 
in Luan-hsien, so the matter should be handled by the Luan-hsien people’s 
procuracy. If you do not have time to go to Luan-hsien you may draft a bill 
of prosecution and mail it with a copy to the Luan-hsien people’s court and 


request them to a the matter. If you yourself cannot write a pleading, you~ 


Editor 


ITEM 186 





over questions of arrest and prosecution. 
through informal consultation and negotiation. Indeed, as Item 158 illustrates, 
important cases a cil acest ineadhisinenheliientbmaiciameni 
shqnpokeenttnnnthenntnrtacintnontercsigations through participation in joint “work 
groups.” What factors might account for smooth cooperation among these legal 
organs? 

Occasionally, however, conflicts do arise. They occurred more frequently during 
the 1956-1957 era than in recent years, for reasons suggested by Item 186. 
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[T’an Cheng-wen, “Absorb Experience and Teaching, Impel a Great Leap Forward 
in Procuratorial Work” @0958), pp. 37, 38, 41, 42] 


The rightists not only spread reactionary arguments, they also use the powers 
that they have usurped to indulge counterrevolutionaries. For example, when 
in 1957 rightist Li Jui, former deputy chief procurator of Anhwei province, 
went to Tang-tu county to inspect some work, 








and he 
ordered the county court to release nine criminals who had already been sen- 
tenced or who should have been sentenced for their crimes. 

Under the leadership of the Party Central Committee and the Party commit- 
tees of the various [other] levels, i i 






through 
investigation. These included Liu Hui-chih, deputy chief procurator of the 
transportation procuracy of the Supreme People’s Procuracy; Wang Li-chung 
and P’eng Jui-lin, chief of the first department and chief procurator of the 
Chekiang provincial procuracy, respectively; Yang Hsiao-ch’un and Li Jui, chief 
procurator and deputy chief procurator of the Anhwei provincial procuracy, 
respectively; and Lin Fang, deputy chief procurator of the Kwangsi provincial 
procuracy, al! of whom were rightists who usurped important offices. Major 
victories have thus been won in the two-road struggle in procuratorial work. But 
the antirightist struggle still has not concluded. Units that have already concluded 
the struggle should pay attention to the question of whether or not there have 
been any in the procuracy who have been overlooked. The struggle must be 
carried out to the end. There must be a thorough and complete victory. The 
rightists must be completely dug up and the organization of the procuratorial 
organs purified .. . 





1. They one-sidedly emphasize the application of [the concept of] “attempt.” 
They do not distinguish cases according to their nature but emphasize the uniform 
application of “attempt.” For example, after liberation, a counterrevolutionary 
who owed blood debts habitually sabotaged agricultural cooperativization, 
gathered together more than ten backward members of the masses, tried to make 
the basic level organizations of the regime collapse, and tried to murder our 
cadres. Those who “favor the defendant” believe that this was an “attempt to 
commit a crime” by this counterrevolutionary. Can it be said that this is not 
absolutely absurd? Attempt, as we apply it, has a definite scope and it may not 
be recklessly used. Attempt definitely cannot be applied to counterrevolutionary 
criminals. This is a fundamental principle, because the purposes of counter- 
revolution are to sabotage our dictatorship of the proletariat, and our socialist 
system and to try to overthrow our state. Would it not be a mess if counter- 
revolutionary sabotage were allowed to succeed? There should be the same kind 
of understanding with respect to murder and other such crimes. 
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‘criminal? They say that intentionally slashing and injuring oxen belonging to an 
agricultural cooperative by “landlord, rich peasant, counterrevolutionary, and bad 
elements” “is not for the purpose of sabotaging the agricultural cooperative’s 
production.” They say that the sabotage activity of counterrevolutionaries “is not — 
for,counterrevolutionary,purposes:” They “push off” the crimes of historical coun- 
terrevolutionaries as “crimes committed in the line of duty.” They say that the 
counterrevolutionaries’ writing reactionary posters and spreading rumors is 
[only] “backward thinking.” They “push off” the crimes of capitalists who steal 
state property by [saying that] “those capitalists originate from the bourgeoisie 
and are accustomed to it [the life of the bourgeoisie], and that now conditions 
have changed, they have no money to spend.” They believe that theft is [only] 
“unjust enrichment,” and so forth. There are even some who believe that, when a 
middle peasant does not sell his excess grain and a cadre who goes to mobilize 
and educate him is slashed by the peasant’s son, this is not murder but “legiti- 
mate defense.” In this way, by considering the criminal’s motives and purposes 
and by pushing these back and forth, they push all criminals into [the category 
of] “not guilty.” It should be clearly pointed out that in analyzing the motives 
and purposes for which crimes are committed, we must proceed from what is 
beneficial to the dictatorship of the proletariat, from what is beneficial to an 
accurate and prompt attack on criminals, and from what implements the various 


policies and guidelines of the Party and the state. Thesonly*correct way is "tom 


nd the various undertakings of socialist construction and 
neficial to the development and consolidation of all revolutionary 













from what is 
undertakings. 


“purposes for which*crimes*arercommittedwThis cannot be permitted. 

J They emphasize the “consequences” of the crime and always use “there 
were no consequences” Ore“‘thesconsequences were not: serious’’»to»relieve:crimi=~" 
nals of criminal responsibility. For example, with respect to a capitalist who beat 
up a labor union cadre and who was about to kill him with a knife, they believed 
that this was “an ordinary dispute, the consequence was not serious and it did 
not constitute a crime.” With respect to a criminal who used a gun to try to kill 
someone, they believed that because the gun did not fire, “there were no con- 
sequences.” With respect to some criminals undergoing reform through labor 
who, committing arson, set fire to the prison, they believed that because some- 
one reported it and the criminals were unsuccessful, “there were no conse- 
quences.” This is a “key method” by means of which those who “favor the 
defendant” use “consequences” to relieve criminals of criminal responsibility. 
The consequence of a crime is something that should be considered, but the 
decision must be based on the nature of the case. Moreover, consideration of the 

idi It 
definitely cannot go beyond this and serve as the standard for determining 
whether or not a crime has been committed. 
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5. They also emphasize trivial legal procedures and the rights and position of 
the criminal and open the door of convenience to the criminal. In litigation ac- 
tivity they one-sidedly or improperly emphasizesthescompletenessvof"procedure”> 
(certain procedures are necessary) and” €rroneouslysemphasize"the wights»and 
they cunningly proclaim that they do not 
the defendant, and they also say that the defendant 

















want to worsen th 
has the , 


‘aw) polieys The procedure that we adopt is for the purpose of accurately, 
promptly, and lawfully attacking the enemy and not for the purpose of binding 
our own hands and feet. We should pay attention to the lawful rights of criminals, 
but this definitely cannot serve as a pretext for indulging criminals. 

Besides this, they also one-sidedly emphasize that the defendant is “young,” 
is “old,” is “a woman,” is “an offender of [only one] occasion,” has “good 
[class] status,” and has a “clear history,” and they call an admission a “con- 
fession,” etc. For example, new counterrevolutionaries who everywhere write and 
post reactionary posters and conspire to conduct sabotage activity are believed 
to be people “without any problems of origin or history” or people “without 
counterrevolutionary status,” and the problems are viewed as “problems of con- 
tradictions among the people.” “Youth,” “age,” etc., may be considered with 
respect to ordinary criminals, but they likewise can only serve as a reference 
for deciding upon the severity of the sentence. Criminals should not be indulged 
because these points are considered. 

. . . But in their concrete work do the public security and procuratorial 
organs and the courts have problems and contradictions? Naturally they have. 
When there are contradictions, do not be afraid. If there are contradictions, think 
of a way to resolve them correctly. Do not, because of the fear that contradictions 
will [adversely] affect relations, compromise and not dare to hold firmly to 
principles. This is a vulgar way of thinking. It is natural for there to be con- 
tradictions and problems in the work of the three organs. It must be ideologically 
clear that these contradictions involve relations of right and wrong within the 
three organs and problems of correctness and error. Therefore, I believe that 
they should be resolved mainly through the methods of discussion and study. 
Usually there will not be situations in which criminals are concealed. Under our 
system such situations do not easily occur. If, occasionally, an individual situ- 
ation of this kind really does occur, that is another problem. 

. . . One aspect of the exercise of procuratorial power by procuratorial 
organs, the principal and basic aspect, is the development of the role of dictator- 
ship and investigation of the sabotage activity of all enemies — counterrevo- 
lutionary and bad elements and other criminal elements. Another aspect, and 
one which supplements the principal aspect mentioned above, is supervision with 
respect to whether or not the enemy has been indulged — for example, whether 
those who should have been arrested were not arrested, whether cases which 
should have been adjudicated were not adjudicated and whether those who 
should have been heavily sentenced were lightly sentenced. Naturally, they 
should also investigate whether those who according to policies and laws should 
not have been seized have been seized and whether cases which should not have 






€ position 
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been adjudicated were adjudicated. Whensinethe*course of investigation it is» 
possible to arrest or not to arrest, to adjudicate or not to adjudicate, or to kill 
or not to kill, andetheysthemselves»arenot»very»clear about the policy limits or 
there is a dispute or disagreement with [other] relevant departments it should 


The special privilege thinking of some cadres of our procuratorial system who 
are “self-designated supervisors” has already been basically resolved by the 
rectification and the antiright-wing [movements]. But at present there has 
emerged among individual comrades a kind of crude and careless fear of as- 
suming responsibility. For example, upon receiving cases of application for the 
approval of arrest, they do not conscientiously and responsibly examine them 
but, i 


The 


cause of this we must be conceptually clear that, 
under the absolute leadership and supervision of the Party, procuratorial organs 
must accept the supervision of the masses, state organs, relevant departments, 
and higher level professional departments in all aspects. Only in this way can 
we complete the serious task that the Party and the state have given us. 


1. Is it any wonder that some comrades in the procuracy fear assuming re- 
sponsibility for decision-making? 

2. According to the author of Item 186, in what circumstances should a procurator 
consult the Party committee? How should a model procurator fulfill his responsibility? 


ITEM 187 l 
eisial ' —— 186 ‘tl — 


> Item 
187 demonstrates the impact of the leap upon the procuracy. 


[Chang Wu-yiin, “Smash Permanent Rules, Go 1,000 Li in One Day,” CFYC, 5:58 
(1958)] 


The leap forward is something that has emerged in unprecedented fashion; 
the work during this period in both quality and quantity has exceeded that done 
in any period of the past. In order to strive for higher goals and fulfill their 
tasks ahead of schedule or overfulfill them, 

i [Kweichow] has been very great. They have taken 
g overtime, fought bitterly, and attacked suddenly. For 








the initiative in wor 
example, 

In the past accumulated cases pressed 
down so heavily that we could not raise our heads; now we strongly take the 
initiative. The procuracy of the autonomous chou, Ch’ien-nan, originally needed 
thirty-three days to finish handling, in accordance with the permanent rules 
method of disposition, accumulated cases of [arrest] applications which had to 
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be examined for approval and accumulated cases involving the initiation of 
prosecution. Now, with one leap forward, they have finished in three days. Prior 
to the Kweiyang city’s political-legal meeting, the city procuracy, in order to 
present a gift to that meeting, raised its average efficiency in handling cases 
involving the initiation of prosecution eleven-fold within five days. On the basis 
of the records for the first ten days i in April, of the ninety-one units in the entire 
province, fourteen 

d forty-eight can finish handling it within one 
hour; forty-four units can examine a case involving the initiation of prosecution 
within approximately one hour and six units can examine it within three hours; 
twenty-two units can appear in court and prosecute a case within thirty minutes 
and thirty-five units can do it within approximately one hour. Efficieney*in 
handling cases has increased several times and even several tens of times. Per- 
haps some people are doubtful: when a case is handled within thirty minutes or 


within an hour or so what is the quality like? According to the results of a re- 
examination of fifty-one sis he at of the case fending) is gpd. 
re-examination of the Tu-shan county procuracy proved that 

‘the cases were correctlyyhandledy Of the offenders who were arrested and who 


were prosecuted, some were counterrevolutionaries with plenty of blood debts 
who had evaded suppression many times in the past or who had sneaked in 
from other places; some were secret agents in hiding who attempted to seize 
opportunities to conduct sabotage activity; some were counterrevolutionaries and 
criminals who had engaged in serious current sabotage activity. 


C ITEMS 188A-188D 


items are recent examples of the relatively isolated instances in which contradictions 
between the two organs continued to occur. They illustrate the various procedures 
employed for resolving such contradictions. 


‘i ITEM 188A 


[Interview] 


Liao was a petty thief of no fixed address who wandered all over his county 
pilfering minor items. He had twice previously received detention for violations 
of the SAPA. In early 1958 he was caught.in the act of another petty theft and 

he cc IT se’ while the se- 
curity section considered the best way of handling him. It was the section chief's 
view that SAPA detention would prove ineffective, as it had in the past. Rehabili- 
tation through labor, although it was already on the books, was not yet a feasible 
alternative, since preparations for its implementation had not yet been com- 
pleted in this area. Neither supervised labor nor control seemed practicable 
since Liao had no residence. Therefore, i 1 that L 






. Ac- 
cordingly, the bureau applied to the basic level procuracy of the county for 
authorization to arrest him. 








«cas@\t6o minorto deserve criminal prosecution and orally recommended to the 
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chief procurator that the application not be approved. Without consulting the 


file, the chief procurator agreed, and thesapplicationwas returned to the bureau: 
The section chief. complained to the bureau chief-about.this Jack of cooperation 


on the part of the procuracy and prevailed upon him to pay a call on the 
chief procurator. When queried about the case, the latter said that the facts 
failed to justify arrest, although he admitted that he had not studied the matter 
in any detail. Receiving no satisfaction from the procuracy, upon returning to 
his office the bureau chief found his section chief adamant. He, therefore, re- 





problem. 


The meeting was held at the public security bureau. It was attended by the 
bureau cadres who served at the level of chief and deputy chief of the various 
sections and above; by the chief procurator, his deputy, the regular procurators, 
and the secretary of the procuracy, and although the court was not immediately 
concerned, by the president and vice-president of the court. At the meeting the 
representatives of the bureau’s security section pressed their case for arrest, while 
the procurator who had initially handled the application gave his reasons for 
recommending that it not be approved. The bureau chief and the chief procurator 
did not enter into the detailed discussion of the merits, preferring to leave re- 
sponsibility with the cadres at the operating level. When the matter had been 


thoroughly explored, thesdeputy»secretary»of»the»Party committee, who could). 


; ~ t sopimenslednibonpbia! iyeti 
the light of the discussion and the Party’s current policy. 

After further study the chiefeprocurator still could not bring himself to ap- 
prove the arrest but was mowlongerscertain of the wisdom of not approving it. 
He therefore decided to ask the intermediate people’s procuracy to consider the 
case. The bureau had also reported the case to its superior, the public security 
division. The chief procurator of the intermediate level procuracy then met with 
the division chief. Although, at the meeting, each tended to support the views 
of his own cadres, afterward the chief procurator instructed the county procuracy 


=e irteithibiiiaeiis Retteatite eens ee al 
_of “attack crime and protect the people’s commune.” 


ITEM 188B 
[Interview] 

Tou was a twenty-year-old youth who had recently become friendly with Wu, 
an attractive eighteen-year-old girl. One night in 1960 Wu burst into the local 
public security station in a disheveled and distraught condition and claimed 
that Tou had raped her. After interviewing her, the secretary on duty sent her to 
the hospital for a physical examination and an examination of her clothing. 
Several policemen were sent after Tou, who admitted having had sexual inter- 
course with Wu, but said that no force had been involved. Tou was also sent 
to the hospital for tests, while investigators checked the scene of the incident. 
The hospital tests indicated that intercourse had occurred and that Wu had 
previously been a virgin. Her torn clothing suggested that there had actually been 
a struggle. 
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On this basis the security section of the county public security bureau detained 
Tou for intensive questioning, during which he continued to refuse to confess to 


rape. After a day of questioning, the security section still did not want to re-_ 


their previous relations, and other factors. Aiftersanfewedayssthe-securityssection 


|, 


The procurator to whom the case was assigned studied the file and then 
personally went to interview Wu and Tou. His investigation led him to doubt 
that there could have been sexual relations without Wu’s consent. Accordingly, 


the procuracy asked the security section to study the case further. Dissatisfied 
with this response, the chief and a secretary of the security section went to the 


‘Procurator» who had handled the case and the chief procurator of the office to 
join them in a discussion of the problem..Whenethis*conferencefailed»to’ result’ 
im agreement, it was decided to ask the “higher-ups” at the special district level 
to consider the case. 

After the public security division and 
racy were notified of the case, they sent 
sentative of the former and two of the la 
westigation/ During this investigation Tou’s fifteen-day term of detention expired, 
but the security section gave him fifteen days more on the theory that his stub- 
born refusal to admit his guilt constituted bad behavior in the detention house, 
which was an aggravating circumstance within the meaning of Article 21 of 
the SAPA. Before the expiration of the second fifteen-day term, the work group 









te level people’s procu- 
composed of one repre- 


Tou was subsequently sentenced 
to serve three-and-one-half years of imprisonment. 


Fs ITEM 188C 


[Interview] 


In 1960 four cadres who had been “sent down” !° to perform staff work in 
a people’s commune were reported to have embezzled some commune welfare 
funds. Investigation by a team of public security cadres verified the report, and 
the security section of the county public security bureau decided that the of- 
fense was serious enough to warrant criminal prosecution. Accordingly, it ap- 
plied to the procuracy for approval of an arrest warrant. The procuracy, how- 
ever, returned the application with a request that the matter be given further 


10. 














For an interesting analysis of the movement and its 
distinctive jargon see T. A. Hsia, A Terminological Study of the Hsia-Fang Movement 
(Studies in Chinese Communist Terminology, no. 10; Berkeley, 1963). 
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study. It asked the security section to bear in mind that this was a case of cor- 
ruption and not of theft and that, unless a very large sum was taken, detention 
under the SAPA was the proper sanction. 


The: securitysection reviewed the file again and persisted in its belief that 
paerarsneves rich saath was obvious that it would take a few 
days to resolve the matter of arrest. Although the suspected cadres had all 
confessed, they had not yet been taken into custody. The security section be- 
lieved it unwise to allow them to remain at large pending a decision on arrest, 
since they might flee or commit suicide because of the disgrace and the certainty 


of receiving some sanction and since it was also feared that the appearance of 
favoring the offending cadres might have an adverse impact on the opinion of 


an outraged citizenry. For these reasons thessecurityssection=decided™tongive, 
these cadres fifteen days of detention for violation of Article 11(1) of SAPA, 
which would allow ample time for resolution of the arrest problem. Because 
these were state cadres, before they were detained the security section informed 
the Party organization bureau of its proposed action. Since two of the cadres 
were also Party members, it also notified the Party control commission. After 
receiving prompt responses from these Party institutions that the offenders had 
been expelled from the government and the Party, as a result of their involve- 
ment in this case, the security section detained them. 

After their detention the security section asked the chief of the public security 
bureau to call an 










At the meeting the chief 
of the security section spoke with fervor of the popular anger against swivel-chair 
cadres who through accounting tricks could by a stroke of the pen deprive the 
masses of their hard-earned welfare accumulation. In reply the chief procurator 
did not say that he would not approve the arrest but argued that corruption had 
to be distinguished from theft. At the close of the meeting the bureau chief 
said that the 








After the imtermediate»procuraey received the materials, it sent a procurator 
to the county level t e talked with the bureau chief, the chief 


urator, and the other offi 







ssion the meeting recessed to allow members of the committee to study the 


matter informally. During the recess the chief ocurator 
from the intermediate procuracy thought of the two 
offenders who were not Party members woul two Party 


members would merely receive detention since, having been expelled from the 
Party, they had already suffered the most severe sanction that could be meted 
out for their offense. All four offenders would also be required to make resti- 
tution of the embezzled funds to the extent that their economic circumstances 
permitted. When the meeting reconvened the general branch committee ap- 
proved the proposal. The two non-Party offenders were promptly arrested and 
tried; they received prison sentences of sixteen and eighteen months, respec- 
tively. 
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ITEM 188D 


Item 188D gives an overalleviewsof»thesinteraction»of the» public»securitysorgan 
the procuracy, and the court in “breaking” a major criminal case. — 


[Interview] 


T’ang, the deputy Party secretary of a rural commune in Fukien province, 
disappeared in 1959. Five days later he was found bound, gagged, and wrapped 
in a burlap bag floating in a lake near the production brigade which he had been 
inspecting at the time of his disappearance. T’ang had previously served as a 
cadre of that production brigade. There were no clues to his death, and for the 
first four months the case remained a complete mystery. This was peculiarly 
embarrassing to the county public security bureau, because, in the “great leap 
forward” atmosphere, public security organs, like all other units, were required 
to make a leap forward in their work. The bureau chief subjected the cadres 
of the security section to a constant barrage of criticism for failing to break the 
case, and Huang, the deputy section chief who was also chief of the section’s 
criminal investigation group, came in for especially heavy criticism because the 
case was his direct responsibility. 

For some time Huang ho worked in the 
brigade and who were own to have had a grudge against T’ang. But since 
there was i 
previous difficulties with the law, 
ing. One night, however, the three were caught stealing a small amount of 


grain from the brigade for their personal use. Althoughnormallyinsuch*cases 


persons with a clear record would only receive criticism, Huang seized upon 
or petty theft 


the opportunity and gave the suspects seven days of detention f 

under the SAPAwEach of them was then intensively interrogated"for almost the 
entire week by two-man teams. Although they were given a sufficient amount of 
food, because of the time pressure they were allowed only minimum amounts of 
sleep. The three suspects admitted their theft, but steadfastly denied any con- 
nection with the murder. 


Mt ti ; a sa : 


Several people, including Liao, a Party member and the 
secretary of the local branch of the Communist Youth League, said that these 
three had a motive for the murder, but no one revealed any evidence. With the 
time for the suspects’ detention about to expire, Huang, a Party veteran of 
the Anti-Japanese War who made up in zeal what he lacked in education, 
yielded to the “leap forward” psychology and prepared an application for the 
arrest of the three on a charge of murder. The bureau chief approved the ap- 
plication and happily announced to his superiors at the special district and 
provincial levels that the case had finally been solved. 


“inetheirdenialsy and his outside investigation uncovered no firm evidence of 
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guilt. He checked with the chief procurator, who did not want to reject the 
bureau’s application and thereby perhaps reveal “right-wing” thinking but who 
also did not want to approve the application and thereby risk exposing him- 
self to criticism for professional incompetence. The chief procurator consulted 
the bureau chief in order to obtain assurances, and the bureau chief, himself un- 
willing to take the responsibility, called in Huang, who asserted that he was 
“certain” that the three suspects had committed the crime. After this the chief 
procurator felt that he had to approve the arrest, because the murder of a 
cadre was not the kind of case that he could afford to take lightly. After giving 
its approval, the procuracy:made out the bill-of:prosecutiom and sent the file to 
the court. 

In the company of a representative of the bureau’s trial preparation section, 


seenjusigacliilianlininattignetinidaispasroruestioncd the defendants on a number 


of occasions. , sa ae 


~ 


: : n is group, which constituted the political- 
legal Party group for the county, decided Se EME aT 


to the production brigade under the leadership of the deputy bureau chief. 
When after three weeks of further investigation no further evidence was dis- 
covered, the political-legal Party group decided that the case had to be disposed 
of, since the higher authorities were inquiring about why so much time had 
elapsed since the case had been “solved.” Because of uncertainty over the 
defendants’ guilt, rather than give them the death sentence, the political-legal 
Party group agreed to give one of them life imprisonment and the two others 
fifteen years of imprisonment. The judgment was written out, and arrangements 
were already made to announce it when the first break in the case occurred. 

A militiaman overheard Liao, the CYL secretary, tell his wife that the police 
really had no way of solving this case. He reported this remark to the investigat- 
ing team. Since Liao had been one of those who had confirmed the bureau’s 
suspicions of the defendants, the team became suspicious of him and began 
inquiring into his background. It heard that Liao had once been engaged to 
marry T’ang’s wife. The victim’s wife confirmed this, stating that T’ang, a more 
important cadre, had wooed her away from Liao. But when the team leader 
dropped in on Liao and casually asked whether he had ever been close to Mrs. 
T’ang, he claimed that he hardly knew her. During this visit the team leader 





noted a burlap bag similar to the one in which T’ang had been wrapped. At _ 


this point, although the county Party committee believed that there was not 
yet enough evidence to justify the arrest or detention of a Party member, it felt 
that enough had been produced to justify “asking” Liao to come up to the 
committee office for questioning. While Liao was kept there for four days, the 
investigating team decided that, since the murder could not have been committed 
alone, his brother Lin-tse might have helped him and that, being younger and 
more impulsive than Liao, Lin-tse might respond to intensive interrogation more 
readily than Liao. The difficulty it confronted was that there was no basis, other 
than sheer suspicion, for detaining Lin-tse. Moreover, having already made one 
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serious mistake in detaining suspects in the case, the investigators did not want 
tonlose*face*againy as they would if they detained Lin-tse on suspicion and he 


later turned out to be innocent. 

They arranged for the chair- 
man of the Women’s Federation of the brigade “accidently” to meet Lin-tse 
in the street and to start an argument by accusing him in front of a group of 
being a hooligan and a loafer. As anticipated, his temper got the better of him, 
and he replied in kind, cursing and insulting the woman. The chairman of the 
security defense committee then used this as a pretext for requesting Lin-tse’s 
detention under the SAPA. When after two days in detention Lin-tse still had 
not made any admissions, and Liao was also stubbornly holding out, their inter- 
rogators told each that the other had confessed and had implicated him. Liao 
did not fall for the trick but Lin-tse did and made a full confession. But when 
he was subsequently asked to repeat the confession in front of his brother he 
completely recanted and claimed that he had been forced to sign a false confes- 
sion. 

Dissatisfied with this state of affairs, the investigating team decided to go after 
Liao’s wife. It detained her and told her that both Liao and Lin-tse had confessed 
and had implicated her and that she had better make a full confession or suffer 
the consequences. Mrs. Liao quickly broke down and told all. She was subse- 
quently brought into a room where, unknown to her, Liao and Lin-tse could 
hear her but not see her, and she repeated her confession. When they were 
subsequently confronted with her, they admitted their guilt. Mrs. Liao, who 
had played only a passive role in the crime, was then released. With the ap- 
proval of cadres from the public security division and the intermediate level 
court, who had been sent down by the special district to make certain that the 
case was not bungled a second time, itewas*decided=towapply "for a warrant®for 

» Which 
was already familiar with the facts because of its participation in the joint in- 
vestigating team, promptl 

or the judicial processing of the Liao 
brothers, see Item 252. For the sanctions administered to the cadres who handled 
this case, see Item 286, and for the circumstances in which the three original 
defendants were released, see Item 281.] 


ITEM 189 


[‘ . . .” Hsin-wen jih-pao (Daily news, Shanghai), 
June 4 


Defendant Chiang Yeh-wei, male, twenty-seven years old, a native of Kiangsu, 
was formerly the assistant manager of the state-private, jointly operated Szu- 
ming-t’ang medicated liquor store. He lives in this city at 74 West Hsi-tsang 
street. 

On March 20, 1957, citizen Ch’en Chi (manager of the Szu-ming-t’ang medi- 
cated liquor store in this city) came to this procuracy to present a petition: 
Chiang Yeh-wei, the assistant manager of said store, at 10:00 A.M. on March 
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11 stabbed himewithea:knife and wounded him in the arm while he was in his 


store; 





of Shanghai’s i 
[the file in the case] Was»sent»to:thiseprocuraey. After examination [it has been 
determined that] the facts are as follows: 

Defendant Chiang Yeh-wei originally was a worker in the Szu-ming-t’ang 
medicated liquor store in this city. Since the “five-anti’” movement, his relation- 
ship with Ch’en Chi, the manager of said store, has not been good. After 
March 1957, when said store became a state-private, jointly operated store, 
defendant Chiang Yeh-wei served as assistant manager, but his work relation- 
ship with manager Ch’en Chi was not harmonious. On March 9, after being sum- 
moned by the district store for a talk about problems of his daily time schedule, 
Ch’en Chi received criticism. He, suspecting that the defendant had reported 
him, indicated his dissatisfaction. When Ch’en Chi returned to the store he was 
very irritated and said that it was reprehensible for a worker to make a report 
because of animosity. Because of this the defendant was worried and feared that 
something might happen, so he reported it to the district store. The defendant 
also suspected that Ch’en Chi had a pistol so, on March 10, he bought a 
wooden-handled fruit knife (including the handle it was twenty-two centimeters 
long) and hid it in his right pants’ pocket, just in case. At 10:00 A.M on 
March 11, defendant Chiang Yeh-wei went to work at the store and saw that 
Ch’en Chi was sitting inside the store and that his manner was unusual. Chiang 
Yeh-wei was afraid that something would happen, so he went out through the 
rear door and reported these circumstances to the district store and the public 
security station. Ch’en Chi saw the defendant returning to the store and ques- 
tioned him: “Why do you go out through the rear door and not through the 
front — the door is not closed . . .” At that time, the defendant saw Ch’en 
Chi put his right hand into his shirt, and he [the defendant] mistakenly thought 
that Ch’en was reaching for a weapon. He immediately became nervous and 
quickly moved forward, using his left hand to seize Ch’en’s right hand. Seeing 
this situation, Ch’en Chi swung his left hand toward the defendant's face, 
knocking the defendant’s glasses to the floor. At that time, the defendant became 
even more nervous, and he took the fruit knife out of his pocket, intending to stab 
Ch’en’s right hand. Ch’en Chi used his left hand to prevent this, and the outside 
of his left arm was wounded. The length of the wound was twelve centimeters 
and the depth about one to two millimeters (there is a doctor’s diagnosis and a 
court-affiliated doctor’s expert opinion). Hsii Chiang-ch’ing, another worker 
who was on the scene at the time and who saw this situation, hastily intervened, 
and he wrested the knife from the defendant’s hand. There were no serious 
consequences. 

During the course of the investigation, the people who were on the scene and 
who were interrogated were Hsii Chiang-ch’ing and the witness Yang Yiian. 
They verified the above facts. When the defendant was interrogated, he admitted 
the fact of wounding the person with the knife. 
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he requested that we handle it [the case}. This procuracy participated in 
the,investigation»of this*casesconducted»by»thesHuang-p’u subbureau of the city 
public security bu wi oy juded*: 


(. 
' % CC. 
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In order to protect state discipline 
and the rights of a citizen’s person, we request that it [the case] be handled ac- 
cording to law. 

Hereby submitted to the Huang-p’u district people’s court in the city of 
Shanghai 
Chief Procurator Wang Hsin-min 
May 24, 1957 


Chapter VIII Formal Criminal Processes: 
Trial Proceedings 


A. Organization of the Courts 


B. Public Trial: Constitutional Model 


. Preparatory Session 
. Role of People’s Assessors 
. Right to Make a Defense 


Right to Public Trial and Other Protections 


. Conduct of Public Trial 


C. Secret Trial: Enduring Reality 


1s 
a 
3, 


4. 


Secret Trial during the Preconstitutional and Constitutional Eras 
The Antirightist Movement Ends the Constitutional Experiment 
Impact of the Great Leap Forward 

Propaganda Image + Operational Consequences of the Leap 
Public Trial Exceptions 


D. The Question of Judicial Independence 


K. 


Inferior Position of the Individual Judge 
Subjection to Superiors within the Court + Subjection to Other Govy- 
ernment Organs + Subjection to the Party 


. Inferior Position of the Court 


Subjection to Other Government Organs + Subjection to the Party 


The masses were so pleased with this trial procedure that they sang: 


When new leaps-forward are on their way, 

Trials in villages become the news of the day. 

The august courts were once places to abhor, 

But cases are now brought to our door. 

Even judges carry manure, when they hear cases, 
Resting in fields at tables cut from boulder faces, 

And on earthen stools, as the old and young, 

Of both sexes testify in words sharp and strong. 

When the villains startled at truth from witness chair, 
The virtuous folks found it just[,] jocund and fair. 
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For it spoke well of harvests sure and abound, 

So fairly vouched in good words safe and sound. 
Chao Yuan (President 
of the High Court of 
Fukien Province), “Re- 
port on a Year’s Work 
of the People’s Court of 
Fukien Province” (Feb. 
13, 1959)? 


[Blecause of cooperation among our 
we have launched a security move- 
ment, [the implementation of] which has served as a goal of the political-legal 
departments’ joint struggle. Since a joint leap forward is our major objective 
and a leap forward in the business of each department is our secondary ob- 
jective, the direction is clear, and we are marching in unison. What is even 


more important is that when 
vide their labor and cooperate, they are more 


united internally. As a result, the three departments become one fist and 
attack the enemy even more forcefully. 
Chang Wu-yiin, “Smash Permanent 
Rules, Go 1,000 Li in One Day” 


(1958)* 


At the same time the [bourgeois] courts and judges take orders from the 
police bureau, stand together with the representative of officialdom, the procura- 
tor, and only try one party to the case, the defendant. In this situation there 
is basically no such thing as an “independent court” that is only “subject to 
law” and there is no such thing as the equality of both parties in litigation. 

Chang Hui et al., “These Are Not the Basic 
Principles of Our Country’s Criminal 
Litigation” (1958 )* 






. After intro- 
ducing the constitutional and legislative framework for the organization of the 
courts, the chapter presents the basic rules prescribed during 1954-1957 for the 
conduct of public trials as well as eyewitness accounts of how a number of these 
experimental trials were carried out. It then provides examples of the secret trials 
that continued to prevail even in the constitutional era, before going on to trace 
the consequences of the antirightist movement and the great leap forward for the 
budding public trial system and to illustrate the types of judicial procedures that 
in recent years have been denominated “trials” in the PRC. The final part of the 
chapter deals with the question of judicial independence. 


Fu-chien jih-pao (Fukien daily); translated in JPRS, no. 1077-D (Dec. 17, 1959), 


1. 
p. 8. 

2. P. 60. 
a» Bathe 
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; ITEM 190 


[CONSTITUTION OF THE PRC (Sept. 20, 1954), pp. 25, 26] 


Article 73. The Supreme People’s Court, local people’s courts of the various 
levels, and special in 
the People’s Republic of China. 

Article 74. The term OfOffice of the President of the Supreme People’s Court 
and presidents of local people’s courts of the various levels shall be four years. 

The organization of people’s courts shall be prescribed by law. 

Article 79. The Supreme People’s Court shall be the highest adjudication 
organ, 

The Supreme People’s Court shall supervise the adjudication work of local 
people’s courts of the various levels and special people’s courts; higherspeople’s» 





Article 80. The Supreme People’s Court shall be responsible*to and also shall 
report its work to the»National~People’s Congress; during periods when the 
National People’s Congress is not in session, it shall be responsible to and also 
shall report its work to the Standing Committee of the National People’s Con- 


gress. Local people’s courts of the various levels shall be responsible to and also 
_— ‘te ‘aimee le’ resses Of Corresponding ‘levels. 
ITEM 191 


(passed at the Ist meeting of the Ist session of the NPC, Sept. 21, 1954; 
promulgated by the Chairman of the PRC, Sept. 28, 1954), FKHP, 1:123-130] 


Chapter 1. General Principles 


Article 1. The power of adjudication of the People’s Republic of China shall 
be exercised by the following people’s courts: 
(1) Local people’s courts of the various levels; 
(2) Special people’s courts; 
(3) The Supreme People’s Court. 
Local people’s courts of the various levels shall be divided into basic level 
people’s courts, intermediate people’s courts, and high people’s courts. 
Article 2. Recommendations for establishing high people’s courts and special 
people’s courts shall be submitted by the Ministry of Justice* for the approval 
of the State Council. Recommendations for establishing intermediate people’s 
courts and basic level people’s courts shall be submitted by judicial administra- 
tive organs of provinces, autonomous regions and cities directly under the 
central authority for the approval of people’s councils of provinces or cities di- 
rectly under the central authority, or of organs of self-government of autonomous 
regions. 


4. The Ministry of Justice was abolished in 1959. See Chapter II, note 43. 
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Article 3. The task of people’s courts shall be to adjudicate criminal and — 


" tect public order, 
protect public property, protect the rights and lawful interests of citizens, and 
safeguard the smooth conduct of the undertakings of socialist construction and 
socialist reform of the state. 





to 





their mother country 

Article 14. The Supreme People’s Court shall be responsible to and also shall 
report its work to the National People’s Congress; during periods when the Na- 
tional People’s Congress is not in session, it shall be responsible to and also shall 
report its work to the Standing Committee of the National People’s Congress. 
Local people’s courts of the various levels shall be responsible to and also shall 
report their work to the people’s congresses of corresponding levels. 

The adjudication work of lower people’s courts shall be supervised by higher 
people’s courts. 

The judicial administrative work of people’s courts of the various levels shall 
be administered by judicial administrative organs. 


Chapter 2. Organization and Powers of People’s Courts 


Section 1. Basic Level People’s Courts 


Article 15. Basic level people’s courts shall include: 
(1) People’s courts of counties and cities; 
(2) People’s courts of autonomous counties; 
(3) People’s courts of city-administered districts. 
Article 16. Basic level people’s courts shall each be composed of a president, 


oe Basic level people’s courts may each establish a criminal adjudication division 

gf «* and a civil adjudication division, each division having a chief judge and, when 
necessary, associate chief judges. 

Article 17. A basic level people’s court may, on the basis of the conditions of 

the district, its population, and its cases, establish a number of people’s tribunals. 


and its judgments and orders shall be the judgments and orders of the basic 
level people’s court. 

Article 18. Basic level people’s courts shall adjudicate criminal and civil 
cases of first instance; but cases for which laws and decrees have [made] 
separate provisions shall be excepted. 

When a basic level people’s court considers that a criminal or civil case that 
it has accepted is a amajorease and should be adjudicated by a higher people’s 
court, it may , 
for adjudication. 
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Article 19. Basic level people’s courts, besides adjudicating cases, shall handle 
the following matters: 
(1) ‘Dealwith civil disputessand=minor*criminaleases for which adjudi- 
cation in court is not necessary; 
(2) 
(3) Administer judicial administrative work within the scope of powers 
authorized by higher judicial administrative organs. 


Section 2. Intermediate People’s Courts 


Article 20. Intermediate people’s courts shall include: 

(1) Intermediate people’s courts established according to districts in prov- 
inces and autonomous regions; 

(2) Intermediate people’s courts established in cities directly under the 
central authority; . 

(3) Intermediate people’s courts of relatively large cities; 

(4) Intermediate people’s courts of autonomous chou. 

Article 21. Intermediate people’s courts shall each be composed of a president, 
one or two vice-presidents, a number of chief judges, a number of associate 
chief judges, and judges. 

Intermediate people’s courts shall each establish a criminal adjudication 
division and a civil adjudication division and, when necessary, may establish 
other adjudication divisions. 

Article 22. Intermediate people’s courts shall adjudicate the following cases: 

(1) Cases of first instance that are prescribed by laws and decrees as 
being within their jurisdiction; 
(2) Cases of first instance transferred from basic level people’s courts . . . 

When an intermediate people’s court considers that a criminal or civil case 
that it has accepted is a major case and should be adjudicated by a higher 
people’s court, it may request that the case be transferred to the higher people’s 
court for adjudication. 


Section 3. High People’s Courts 


Article 23. High people’s courts shall include: 
(1) High people’s courts of provinces; 
(2) High people’s courts of autonomous regions; 
(3) High people’s courts of cities directly under the central authority. 
Article 24. High people’s courts shall each be composed of a president and 
a number of vice-presidents, chief judges, associate chief judges, and judges. 
High people’s courts shall each establish a criminal adjudication division and 
a civil adjudication division and, when necessary, may establish other adjudica- 
tion divisions. 
Article 25. High people’s courts shall adjudicate the following cases: 
(1) Cases of first instance that are prescribed by laws and decrees as 
being within their jurisdiction; 
(2) Cases of first instance transferred from lower people’s courts . . . 
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Section 5. The Supreme People’s Court 


Article 28. The Supreme People’s Court shall be the highest adjudication 
organ. 

The Supreme People’s Court shall supervise the adjudication work of local 
people’s courts of the various levels and the adjudication work of special people’s 
courts. 

Article 29. 





The Supreme People’s Court shall establish a criminal adjudication division, 
a civil adjudication division, and other necessary adjudication divisions. 


Article 30. The Supreme People’s Court judi the following cases: 

(1) Cases of first instance and decrees as 

being within their jurisdiction 
‘Should try. — 


[ ITEM 192 


F THE STATE COUNCIL OF THE PRC ON 
RAILROAD AND WATER passed at the 56th 
plenary meeting of the State Council, Aug. 9, ; issued, Sept. 7, 1957), FKHP, 
6:297-298] 







The State Council approves the report of the Ministry of Justice on abolishing 
railroad and water transportation courts and agrees to abolish the already- 
established nineteen railroad and water transportation courts and the thirty-one 
branch tribunals. It also decides: 


1. After transportation courts are abolished, ordinary criminalecases»with 


“courts at the place in which the case occurred; criminal cases that directly 
endanger transportation shall be dealt with by intermediate level people’s courts 
at the place in which administrative bureaus or subbureaus of the transportation 
system are located. 


2 ITEM 193 


[Wang Kuang-li (President of the High Court of Honan), “How Judicial Work 
in Honan Province Serves the Central Work” (1958), p. 46] 


Our province has a population of forty-eight million. It occupies third place 
in the entire country behind Szechuan and Shantung [provinces]. Through the 
last nine years of effort the organizational structure of judicial work has been 
ceaselessly strengthened. At present in the entire province there are 139 courts, 

(232, people’s tribunals, four judicial sections and divisions and a total of 850 

engaging in the work of adjudication and of judicial administration. After 
the rectification and the antirightist struggle, we cleaned up the rightists and 
further purified the organization within the judicial work system. 
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ia ITEM 194 I 
cil THE PRC FOR THE ORGANIZATION OF PEOPLB!S|/PROGURACIESy 
pt. 28, 1954), p. 136] 


Article 14. With regard to cases the prosecution of which is initiated by a 
people’s procuracy, the or a procurator assigned by him, 
to support the prosecution and 
ivity to see whether or not it is lawful. The 
someone to participate in, and to put into 













to supervise the adjudication a 
chief procurator may also sen 


When a people’s court decides that the people’s procuracy must send some- 
one to appear in court, the chief procurator or a procurator assigned by him 
shall appear. 


ITEM 195 ] 


The following excerpt is from an article that was one of the first to bring to 
public attention the 


after adoption of the Constitution on September 20, 1954. 


[““Answering Questions from Readers: On Trial Procedure in Criminal Cases,” Kuang- 
ming jih-pao (Enlightenment daily), March 11, 1955, py 3] 


Question: What does the court’s trial procedure in criminal cases amount to? 
Answer: When we refer to regularized trial procedure in criminal cases we 
mean the prescribed procedure through which a case must pass — from the 
preparatory examination to the final pronouncement of judgment. This rather 
regularized trial procedure is put into effect in order to expose criminal 
activity precisely, to attack criminals, and to guarantee that punishments are 
decided upon in accordance with law, giving criminals punishments that fit 
their crimes. On the other hand, it is also designed to guarantee that citizens 
are not subjected to court trial and are not erroneously made to assume 
criminal responsibility in situations where the evidentiary basis of their having 
committed a crime is lacking. 

Now, on the basis of the accepted trial procedure developed by the people’s 
courts and a consideration of the regularized trial procedure of the Soviet 
Union, people’s courts have already begun to put into effect on an experimental 
basis rather regularized trial procedure for the trial of criminal cases in the first 
instance. This procedure may generally be divided into the preparatory examina- 
tion (or preparatory) stage and the formal trial stage. 

The preparatory examination" stage is the first stage at which the court handles 
the case. It is conducted: by one judge and» two» people’sassessors*who together 
constitute a preparatory examination session. The chief procurator or a procura- 
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on the 
investigation conducted by the procuratorial organs and on the facts and 
evidence of the defendant’s crime. 


During the preparatory examination stage thesudgesandethespeople’s"assessors 


in the course of 
whether the facts 
, Whether the evidence is accurate, and 












their investigation, 
are complete and the investigation cl 






On the basis of the results of this examination, they decide whether the act of 
the defendant constitutes a crime and whether or not they should prosecute 
(i ' : 

With respect to cases 
which are to be prosecuted, they [the judge and the people’s assessors] fix 


the date of formal trial and the list of persons to be summoned to court, and 
they decideswhethertowhave.apublic.hearing. 


1. If at the preparatory session the court performed all the activities mentioned 
above, what remained to be done at formal trial? 
2. Was defense counsel supposed to participate in the preparatory session? 


= 2 Role of People’s Assessors | 


a clear manifestation of the ‘participationsof~the»masses»in the administration of 


justice. Items 196-199 introduce the official version of the assessors’ role. Later 
materials will provide additional official information and will suggest the significance 
of the assessors in practice. 


ITEM 196 
[CONSTITUTIONIOF THE PRC (Sept. 20, 1954), p. 25] 


Article 75. People’s courts shall, in accordance with law, put into effect the 


system of people’s"assessors when adjudicating cases. 
ITEM 197 


(Sept. 28, 1954), pp. 124-125, 132] 


Article 8. Except for simple civil cases, minor criminal cases and cases for 


eople’s courts shall put into 


which the law has [made] separate provisions, p 
effect the system of speople’swassessors for adjudicating cases of first instance. 
Article 9. People’s courts shall put into effect the hen 


adjudicating cases. 

When people’s courts adjudicate cases of first instance other than simple civil 
cases, minor criminal cases, and cases for which the law has [made] separate 
provisions, the adjudication shall be conducted by a collegial panel composed of 
a judge and people’s assessors . . . 


The president of the court or the chiéfjudgeyshall*assign/onewudgestovserver 
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When the president of the court 
or the chief judge participates in adjudicating a case, he himself shall serve 
as presiding judge. 


Section 2. People’s Assessors 


Article 35. Citizens who have the right to vote and to stand for election 
and have reached the agevoftwenty=three*may be elected people’s:assessors; per- 
sons who have been deprived of their political rights may not be elected. 

The number, term of office, and methods of selection of people’s assessors 
for people’s courts of the various levels shall be [covered] by provisions separately 
issued by the Ministry of Justice. 

Article 36. People’s assessors, during the period they perform their duties 
in people’s courts, shall be constituent officers ofthewadjudication division in 
which they participate, and 

Article 37. People’s assessors must perform their court duties at the time 
assigned by people’s courts. 

During the period they discharge their duties, people’s assessors shall con- 
tinue to be paid»salaries as usual by their:regular work units: People’s assessors 


who have no salary or income shall be given appropriate subsidies by people’s 
courts. 


ITEM 198 


{INSTRUCTIONS OF THE MINISTRY OF JUSTICE OF THE PRC RELATING 
TO THE NUMBER, TERM OF OFFICE AND METHODS OF SELECTION OF 


PEOPEE’S"ASSESSORS: (July 21, 1956), FKHP, 4:239-241] 


Since the promulgation of the Constitution of the People’s Republic of China 
and the Law of the People’s Republic of China for the Organization of People’s 
Courts, people’s courts in the various places have called attention to the 
establishment of the system of people’s assessors and have thereby further 

hi 


advanced the development of At present, according to incomplete 
national statistics, 






ot including those who have been invited 
to serve temporarily. This has served nicely in attracting the masses of people to 
participate in state administration and in the supervision of the courts’ adjudica- 
tion work, in making more intimate the links between the people’s courts and 
the masses, and in increasing adjudication strength. In the process of selecting 
people’s assessors, the various places have already accumulated some elementary 
experience about the number, term of office, and methods of selection. Accord- 
ing to the provision of Article 35, paragraph 2, of the Law for the Organization 
of People’s Courts, this Ministry should adopt measures regarding these items. 
However, the widespread establishment of the system is still a recent matter, 
work experience is still not mature, and there are still difficulties in deciding upon 
the perfect number, term of office, and methods of selection. For this reason, 
we have first specially made the following Instructions: 
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1. Because our country is vast, the population density varies greatly from place 
to place and the volume of cases received by courts in the various places is 
not the same, at present it is very difficult to prescribe a nationally uniform, 
concrete figure [for the number] of people’s assessors. People’s courts of the 
various levels may calculate and propose the number of people’s assessors 
according to (1) the number of cases in which assessing is required as pre- 
scribed by law, (2) the principle that a judge shall be accompanied by two 
people’s assessors, and (3) [the principle that] the period of time that each 
people’s assessor spends in court participating in the hearing of cases shall 
generally be ten days a year. 

The number of people’s assessors proposed by each basic level people’s 
court for the people’s courts of its county or city shall be sent to the provincial 
or city judicial organs for review and then to the people’s councils of the 
same level for approval. 

The number of people’s assessors for intermediate people’s courts shall 
be formulated by the organ of judicial administration of the same level in 
conjunction with the intermediate people’s court, and shall be reported to 
the people’s council of the same level for approval. If a people’s council of 
the same level and its organ of judicial administration have not been established, 
after formulating the number by itself the intermediate people’s court shall 
submit it to the organ of judicial administration of the next higher level for 
approval. 

The number of people’s assessors for high people’s courts shall be 
formulated by the organ of judicial administration of the same level in con- 
junction with the high people’s court and shall be reported to the people’s 
council of the same level for approval and to the organ of judicial administration 
of the next higher level for the record. 
2. In principle the period of 







ut if the hearing of 
a case in which he is participating has not concluded and if the [continuing] 
participation of the original people’s assessor is necessary, the period may, 
in the exercise of discretion, be extended. 


3. Dhestermmofroffice® of all elected people’s assessors shall uniformly be 


provisionally fixed at-twouyearsy 
4. According to the provision of Article 35 of the Law of the People’s 


Republic of China for the Organization of People’s Courts, people’s assessors 
shall be selected in accordance with the principle of election. For the election 
simple and practicable measures may be adopted. But faithful attention shall 
be paid to the representative and broad nature of people’s assessors. The methods 
of selection are as follows: 

(1) After the total number of people’s assessors to be selected for basic 
level people’s courts of the various places is determined, the basic level 
people’s courts shall allocate, according to the number of residents, the number 


of people’s assessors that should bevelected by \administrative»villages»(rural 
¢ e = nat eet iil Sit aa 
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f the administrative villages (towns) or of the city-administered 
districts or by the residents directly. 

(2) People’s assessors for city i and for 
intermediate people’s courts established in cities directly under the central 
authority may be elected, according to the allocated number, by the people’s 
congresses of the various districts under the jurisdiction of these cities. They 
may also be ‘ 






All or some of the people’s assessors for intermediate people's 
courts established according to districts in the various provinces and autonomous 
regions may be elected by the city or country in which the court is located or 
by a nearby county at the same time that the city or county elects its people’s 
assessors. Some or all may also be elected from among the staff and workers 
of organs, people’s organizations, and enterprises of the same level. 

(3) People’s assessors for high people’s courts and people’s courts of 
autonomous chou may be elected from among the staff and workers of people’s 
organizations and enterprises of the same level. 

People’s courts of the various levels may arrange and proceed with 
[the implementation of] the above methods of selection of people’s assessors on 
the basis of the above provisions and in accordance with concrete local circum- 
stances. 

5. The selection of people’s assessors for people’s courts of the various 
levels in national autonomous regions and minority nationality districts may, 
on the basis of actual local circumstances, be [covered] by separately issuing 
provisions or by making supplementary provisions. [In either case] the provisions 
shall be formulated by local organs of judicial administration of the provincial 
level, submitted to the people’s council of the same level for approval, and also 
sent to the Ministry of Justice for the record. 

6. People’s courts shall faithfully develop the role of people’s assessors in 
adjudication and may not turn over to them work unrelated to adjudication. 
Also, they shall pay more attention to and show more concern for the study 
and the way of life of people’s assessors. 

The number, term of office, and methods of selection of assessors for the 
Supreme People’s Court and for the special courts shall be [covered] by separately 
issued provisions. 

It is hoped that in executing the above Instructions the various places, 
whenever they summarize experience and discover problems, will report them 
to this Ministry, so that experiences and problems can be concentrated and a 
foundation laid for adopting relatively mature methods. 


ITEM 199 
[“Fifth Group» of People’s Assessors, Elected. in Kwangtung,” Nan-fang jih-pao 
(Southern daily, Canton), Nov. 19, 1963] 


The fifth group of people’s assessors of Kwangtung [province] has been 
elected in conjunction with this year’s basic level elections. According to 


rT] 
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statistics returned by 104 counties and cities, moresthan=hly900»people’s:assessors 


The overwhelming majority of people’ s assessors elected this year are activists 


in various political campaigns and various tasks. Most*of*them*aresGommunist 


. Having rendered outstanding services during 
their last term of office, more dion 2,700 of these assessors have been elected 
again for another term of office. 





nd all 
said that they would seriously do the work of an assessor well. Tseng Szu, a 
people’s assessor in the city of Canton, said: “Before the liberation, we women 
suffered every oppression and humiliation and were basically deprived of our 
freedom and rights. Today, I have been elected a people’s assessor. This honor 
is conferred upon me by the Party and the people. Though I am of a low 
cultural level and am not very familiar with the work of an assessor, I have 
the will to serve the people. In the future, I will link myself intimately to the 
masses and report to the authority concerned the views of the masses on the 
judgments handed down.” Yeh Hsien-fa, a people’s assessor of Hsin-hsing 
county, said: “Before liberation, I saw how a case was judged in a counterfeit 
[KMT] court. At that time, one who had money and influence would always 
win, and nothing could be considered to be right or wrong. At present, however, 
before the people’s court proceeds with a case, it must conduct investigations 
among the masses and study the facts carefully. Moreover, when a hearing is 
in progress, the masses are allowed to attend, and the defendant may defend 
himself. A special characteristic is that the people’s assessors are elected to 
participate in court. This is really a mass-line method. Now that I have been 
gloriously elected a people’s assessor, I must take care and try my best to do 
the work of an assessor, so that I do not betray the trust that the Party and the 
people have placed in me!” 





How unusual is it for a country to resort to lay assessors in criminal cases? The 
courts of the Soviet Union and some western European countries employ assessors. 
Do Anglo-American jurisdictions have anything comparable? Consider the following 
news item: 


those ‘goldurn judges.” 

“It is the 
This is because they flank the superior court judges in cases tried in county 
courts, The system is a throwback to the days when anything slightly reminiscent 
of Merrie Olde England was immediately suspect. 

“When Vermont joined the original 13 colonies, it carried with it a deep 
distrust of the British judicial system. Although the system was adopted, it was 
saddled with some strict reservations that have never been discarded. 


“To be a side-judge in Vermont, you don’t have to qualify as a lawyer, you 
don’t have to be a man and you don’t have to know who Louis Nizer is. 


TRIAL PROCEEDINGS 435 


“The closest thing to a requirement is that you should be somewhat advanced 
in years. 

“For it is mainly retired folk who get elected. There are two in each of 
Vermont’s 14 counties. 
“Flanking the superior judge, the side-judges pose a problem. Wermontdlaw» 





“The side-judges act as a buffer to the ‘book-larned judges’ — and often 
speak up when the superior judge exercises what they feel just isn’t good, 
common, country horsesense. 

“The superior judge knows what side his bread is buttered on. In this case, 
both sides. He has to be wary of the side-judges — knowing they can upset 
his decision. He usually manages to be friendly enough with one of them so 
he has a majority.” ® 


Do Vermont side-judges sit in criminal cases? 


G) 





ITEMS 200A-200D 
These items present the legal provisions upon which the institution of “people's 


ITEM 200A 
[CONSTITUTION OF THE PRC (Sept. 20, 1954), p. 26] 
Article 76. The defendant shall have the right*to"have*avdefense. 
ITEM 200B 


LAW OF THE PRC FOR THE ORGANIZATION OF PEOPLE'S COURTS (Sept. 


28, 1954)5 p. 124] 


Article 7. The defendant shall have the right to have a defense. 
The defendant, besides exercising the right to defense himself, may»entrust-a» 


| may | 


who has secured the permission of a people’s court, or 


a people’s organization or 
may be defended byarcloserelative:or guardian: A people’s court may also, when 
it considers it necessary, aSsign»a*defender*to~defend» him. 


ITEM 200C 


eee: OF THE NPC OF THE PRC 
ELATING TO WHETHER PERSONS WHO HAVE BEEN DEPRIVED OF 


POLITICAL RIGHTS*MAYeSERVE"AS*"DEFENDERS (passed at the 39th 
meeting of the Standing Committee of the NPC, May 8, 1956), FKHP, 3:179] 


Having discussed at its thirty-ninth meeting on May 8, 1956, the problem 
presented by the Supreme People’s Court relating to whether persons who 
5. Ronald E. Cohen, “Colonial Era Throwback: Side- -Judges Part of Vermont Courts,” 


Boston Globe, Oct. 16, 1964, p. 13. Quoted by permission of the United Press Inter- 
national. 


L 
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have been deprived of political rights may serve as defenders, the Standing 
Committee of the National People’s Congress decides: persons who have been 
deprived of political rights maymotyserye as defenders during the period i in which 
they are deprived of political rights. 

as 


defender. 


ITEM 200D 


¢#AWYERS (approved at the 29th plenary meeting of the State Council, May 25, 
4956;promulgated by the Ministry of Justice, July 20, 1956), FKHP, 4:235-—238] 


Article 1. Lawyers are furnished in order to give legal help to the people. 
On the basis of the present standard of living of the people and the degree of 
complexity of a case and 

rom parties as compensation for labor 
in accordance with these Measures. 


Article 2. The amount of the fee to be received shall be agreed upon by 


Article 3. After agreement has been reached on the amount of the fee, the 
party shall pay it to the accountant of the Office of Legal Advisers, and the 
Office shall issue a formal receipt to the party. 





Article 4. A portion of a lawyer’s total income shall be given to the Lawyers’ 
Association forsitssexpensesy*but that portion may not exceed 25 percent of 
his income. 


Article 5. A lawyer who gives legal help to a [state] organ, enterprise, or 


n accordance with the contract concluded 
between the Office of [Legal] Advisers and the organ, enterprise, or organization. 
oa ‘ any one of the following situations a lawyer shall give legal 
ases relating to a request for payment of compensation for injuries 

suffered because of a production incident; 

(2) Cases relating to a request for alimony or payments for child-care 
expenses; 

(3) Cases relating to a request for survivor benefits; 

(4) Except where oral opinions are provided about specific cases that are 
being litigated, instances relating to a party who requests legal help and is 
given an oral answer; 

(5) Cases in 
difficulties and is 

Article 7, When a party requests oral help of a legal nature in a specific 
case, a lawyer shall receive a fee in accordance with the following standards: 

(1) When the subject matter of a specific case does not involve property 
relations or, although it does involve property relations the facts of the case 
are simple, the fee in each case may not exceed one yuan; 

(2) When the subject matter of a specific case involves property relations 










hich it is proved that the party is in actual economic 
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or, although it does not involve property relations the facts of the case are 
complex, the fee in each case may not exceed two yuan. 
Article 8. 
e in accordance with the following standards: 

(1) When an application is written in his behalf, the fee in each case 
may moreexeeed™onetyudny when a contract, agreement, document for the 
partitioning of property, declaration, will, or other document that involves 
a legal act is written in his behalf, the fee in each case shall be two to five yuan; 

(2) When a pleading is written in his behalf, the fee in each case may not 
exceed two yuan; when an appeal is written in his behalf the fee in each case 
may not exceed three yuan. 


Article 9. When a criminal case is handled in court, a fee shall be received — 


(1) The fee for handling a case at the first instance level may not exceed 
twenty yuan; 

(2) When the lawyer does not handle the case at the first instance level 
but does handle the case at the second instance level, the fee may not exceed 
fifteen yuan; 

(3) When the lawyer has handled the case at the first instance and second 
instance levels, the fee that is received for the second instance handling may not 
exceed ten yuan; 

(4) A lawyer who defends several defendants in the same case: when there 
are two defendants, the fee received from each shall be 65 percent of the 
fixed amount; when there are three or more defendants, the fee received from 
each shall be 50 percent of the fixed amount. 


Article 10. When a civil case is handled in court, a fee shall be received in 


(1) When handling 5 Gade in which there is no amount in litigation, or, 
although there is an amount in litigation, it is 1,000 yuan or less, the fee may 
not exceed 10 yuan; 

(2) When handling a case in which the amount in litigation is 3,000 yuan or 
less, the fee may not exceed 30 yuan; 

(3) When handling a case in which the amount in litigation is 5,000 yuan 
or less, the fee may not exceed 50 yuan; 

(4) When handling a case in which the amount in litigation is 10,000 
yuan or less, the fee may not exceed 100 yuan; 

(5) When handling a case in which the amount in litigation is 10,000 
yuan or more, the fee may not exceed 150 yuan. 

Article 11, When handling a complex criminal or civil case, the amount 
fixed in accordance with the provisions of Articles 9 and 10 of these Measures 
may, in the exercise of discretion, be increased, but the increased amount may 
not exceed twice the originally prescribed amount. 

Article 12. When a lawyer goes to another place to handle a case, in addition 
to the fee prescribed by Articles 9, 10, and 11 of these Measures, he shall 
receive payment for daily living and transportation expenses from the party. 

Article 13. The fixed amount to be received as a fee as prescribed by 


i 


oly! 


fae 
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Articles 7 and 8 of these Measures refers to the fee to be received by a lawyer not 
for participating in litigation procedure but only for orally providing legal 
opinions and for writing pleadings on behalf of a party; the fixed amount to be 
received as a fee as prescribed by Articles 9 and 10 includes the entire fee to 
be received for orally providing legal opinions, writing pleadings, and appearing 
in court. 

Article 14. In accordance with these Measures, the departments and bureaus 
of justice in all provinces, autonomous regions, and cities directly under the 
central authority may formulate supplementary provisions that are based on 
actual circumstances and submit them to the Ministry of Justice for approval. 


LU ITEM 201 


ny od 








‘to practice law outside an OLA. T he OLA in each city was under the local lawyers’ 


association, This “social organization” was in 
turn directed by the local office of the Ministry of Justice. At least in some cities, 
lawyers were not allowed to be compensated in accordance with the provisions of 
Item 200D but were paid on the basis of a salary scale that was assimilated to that 
of government employees. As Item 91 demonstrated, eachyObAmwas~actuallyscon- 
«trolled»by*the»Partyy which did not hesitate to invoke available administrative and 
criminal sanctions against deviant OLA personnel. 


sindependent™bar and even though their activities as defense counsel were severely 
circumscribed QT ieinreeimeen 


siderable»educationalyeffort by the regime! dzawyerswand legal scholars did their best 


to f criminal adjudication and the 
need for professional defense counsel to implement it. Theyewereemetewithedoubts, 

at need did a Communist government have for 
lawyers? Why should a lawyer be permitted to defend someone whom both the police 
and the prosecutor had already investigated and believed guilty of crime? Hasn’t a 
lawyer who takes such a case lost his “political standpoint”? Don’t defense counsel 
drag out trials unnecessarily? Such questions were asked not only by the ignorant 
masses but also by Party members, police, procurators, and even members of the 
judiciary. 











If a court merely listens to the procurator and his witnesses, it too easily slips into 
a one-sided and often mistaken view of both the facts and the law. Only by allowing 
the defendant actively to present his side of the case can the court thoroughly and 
comprehensively analyze it. The defendant, however, cannot conduct his own defense, 
because he is often confined pending trial and is generally too uneducated and afraid 
to speak up in his own behalf. Although Chinese legislation permits a close relative 
or a representative of a mass organization to defend the defendant, full implementa- 
tion of the adversary system requires his defender to be a lawyer. Lawyers alone have 
the legal knowledge and professional experience necessary to handle a criminal case. 
Also, because they understand better than laymen the significance of the right to 
make a defense, only they have the courage to risk charges that they have lost their 
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“political standpoint” by making a vigorous courtroom presentation and by appealing 
an erroneous decision of the trial court. Moreover, the knowledge that lawyers will 
be participating in criminal litigation itself stimulates police and procurators to 
prepare their cases better and causes judges to act with circumspection. Thesdiseussion 


An the following excerpt, taken:from» one of the principal pamphlets published on the” 
bicctimmypteabnorint ion: employed.™ 
[Huang Yiian, Wo-kuo jen-min lii-shih chih-tu (Our country’s system of people’s 

lawyers; Canton), December 1956; pp. 8—9] 

Lawyers, participating in litigation, will play a supervisory role in judicial 
work and will i 
of their work. The lawyer, in the role of a defender, participates in the public 
trial session and, by bringing forth material that favors the defendant, helps 
the court to clarify the facts of a case. This cannot but stimulate the organs 
that initiate prosecution to consider carefully, before they initiate prosecution, 
such questions as whether their reasons are sufficient, their evidence adequate 

. etc., and to strive to raise the quality of their work so that the contents 
of the bill of prosecution are completely based on fact and law and cannot be 
overthrown or refuted. Next, the lawyer attends the public trial session and 
participates in litigation, and because he has legal knowledge about litigation, 
he is able to use [his knowledge of] the law to evaluate the activity of the court; 
and he dares to present his views about shortcomings in the work of the court. 
If a court’s judgment in a case injures the lawful rights and interests of a 
defendant, the lawyer may, after obtaining the consent of the defendant, initiate 


an 
i ctivity. Also, when a 


lawyer receives visits from the masses, he discovers shortcomings and errors 
in the court’s adjudication work, which he promptly reports to the court. This 
stimulates the court to eliminate the shortcomings and errors quickly and to 


improve its work. 
ITEM 202 ] 


The available evidence suggests that,contrary:to the impression which the»govern-» 


e who came in 
contact with it. In interviews two lawyers who practiced in China during the period 
immediately preceding the antirightist campaign asserted that the Communist ex- 
periment with the bar had proved a popular success. They reported that on many 
occasions criminal defendants who had initially mistrusted their counsel expressed 
satisfaction with his efforts at the conclusion of the public trial. Moreover, the»masses 


who attended such trials were often enthusiastic about having someone able and 


“people, especially in cases when they felt the procurator was acting in a one-sided 
and high-handed fashion. Because their help to the public elicited warm appreciation, 
those who served as lawyers were developing a sense of mission and professional self- 
esteem. As one ex-lawyer stated with pride, “Every day people formed lines to see 


” 
. 


us 


0 the antirighti 
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(“This Year There Are Over 3,000 Lawyers Serving the Masses,” Kuang-ming 
jih-pao (Enlightenment daily), Jan. 14,99957] 


A responsible official in the Ministry of Justice told a reporter from the New 
China News Agency that in 1957 there will be aboute3500dawyers in various 
places he organ 
through which the lawyers’ business is handled, the office of legal advisers, will 
increase the number of its offices to about 1000. In 1956 there were over 2100 
full-time lawyers in the entire country, and the office of legal advisers had over 
670 offices. 

The responsible official in the Ministry of Justice said that, on the basis of 
the provisions of the Constitution and the Law for the Organization of People’s 
Courts relating to the right of the defendant to have a defense and on the basis 
of the urgent need of the masses of people for the work of lawyers, the work 
of lawyers in the new China began to be established relatively broadly this 
past year. Now, with the exception of Tibet, of the various cities throughout the 
country that are directly under the central authority, of the cities (counties) 
in which the various provincial (regional) people’s councils are located or in 
which intermediate people’s courts are located, and of the cities that have a 
population of 300,000 or more, the great majority have already established 
offices of legal advisers. The city of Shanghai, which has already established six 
offices of legal advisers, now has 122 full-time lawyers; Shantungeprovinee has 
45 offices of legal advisers and 153 lawyers. Thirteen provinces (regions) and 
cities — Kiangsu, Fukien, Shensi, Peking, Shanghai, etc. — already have estab- 
lished preparation committees for lawyers’ associations. 


The offices of legal advisers in the various places have received the wide- 
spread welcome of the localipeopley From April to the end of November of last 


year, over 31,000 people went to the five offices of legal advisers in the city of 
Shanghai for information. The lawyers wrote over 9,000 legal documents on 
behalf of the masses, served as agents for parties in civil matters over 1,000 
times, and served as defenders for defendants in criminal cases over 1,400 times. 








ITEM 203 


This item illustrates the limited» pretrial,role,of defense counsel: Before reading it 


recall Item 176. 


[Rickett\and Rickett, Prisoners,of Liberation (1957), pp. 272-274] 


September 11 [1955], was a Sunday. Han and I had a big project afoot. My 
Chinese-English dictionary had become so battered it was falling apart. Han, 
who had once lived next door to a bookbindery, had suggested that we try to 
rebind it ourselves, Saturday evening we had spent dismantling the volume and 
twisting cotton threads to sew the pages together again. We had just started ar- 
ranging the guide strings Sunday morning when Supervisor Shen appeared at 
the door. 

“Li Ko, put on some presentable clothes and come along,” he said. 

He stood waiting while I scrambled into a pair of clean slacks and shirt and 
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then led me over to his office, where a blue-uniformed cadre presented me with 
a typewritten sheet bearing the stamp of the Superior Municipal Court of 
Peking. 

“These are the charges against you,” he said. “Read them over and see if 
they are correct.” 

I read them carefully. I had been charged with supplying information to the’ 
American» Consulate»and» the» British" Negotiation Party; as well as carrying on 
activities intended to sabotage the revolution. 

After assuring him that they were correct and signing the statement, I was 
led out to the courtyard where a jeep was waiting. We rode through the streets 
of Peking to the Municipal Court Building, where I was ordered into a small 
waiting room. In a few minutes the little interpreter who had accompanied us 
ushered in a man whom she introduced in English as Professor Wang of the 
Peking University Law School. 


” 


Heteto-nctasqauniambenintiiesdiden 

“Ivdon’teneedwaslawyery’"I replied in Chinese. “I’m guilty of the charges 
against me.” 

“That’s not the point,” broke in the professor. “Let me explain. In the first 
place, since this is not a military court, the law entitles you to legal advice. If 
you are not satisfied with me, you can choose anyone you want to represent 
you. Expenses will be taken care of by the government. Secondly, you may 
plead guilty or not guilty. But even if you plead guilty you still want to have 
your sentence reduced as much as possible. 


“What?” I asked. 
2 ince arrest 
has shown that you regret your past actions. And then, too, perhaps there were 
extenuating circumstances which forced you to commit your crime. All of these 
factors should be considered by the court.” 

We discussed my case for about half an hour and he then left with the 
interpreter, whose services had not been needed. 

About twenty minutes later an attendant appeared to summon me to the 
courtroom. 





t (see Item 210B) 
If counsel had had an opportunity to interview the defendant at some substantial 
interval prior to trial, to what extent might this have enhanced his capacity to render 


effective assistance at trial? 


ITEM 204 


[CONSTITUTION OF THE PRC (Sept. 20, 1954), pp. 25-26] 


Article 76. Except im special) circumstances 
shall conduct all hearings of Gases in public 








prescribed by law, people’s courts 
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Article 7 of the Law for the Organization of People’s Courts contains an identical 
statement, 


ITEM 205 
bewpublicmPhey"are "similar tothe Soviet standards» At the time of its promulgation 
this decision represented more a than an inflex- 


ible guide to action, not only because of the politi nature of certain cases 
but also because judicial authorities 
to hold public trials in all criminal cases. 


F THE STANDING COMMITTEE OF THE NPC OF THE PRC 
E HEARING OF WHICH IS TO BE CONDUCTED 


(passed at the 39th meeting of the Standing Committee of the 
NPC, May 8, . FKHP, 3:178) 


Having discussed at its thirty-ninth meeting on May 8, 1956 the problem 
presented by the Supreme People’s Court on which cases may be heard non- 
publicly, the Standing Committee of the National People’s Congress decides: 

g inti ieswor cases in 
which juweniles who have not reached the age of eighteen have committed a 


crime mayibetheardmenpubliclyby people's courts. 
ITEM 206 






The 


i i by the time that it appeared in this provincial news- 
paper, was 


already under way in the major population centers. 


[Ling Hung-chin, “Why Public Trial Should Be Put into Effect,” Pao-t’ou jih-pao 
(Paotow daily), Oct. 13, ¥957] 


Public trials may be divided into two kinds: one that is public with respect to 
the parties to litigation and one that is public with respect to society. Public 
with respect to the parties to litigation means that the complainant, defendant, 
defender, agent, guardian, etc., are allowed to go to court to petition and to 
present arguments and are allowed to know the reasons for the bringing of the 
complaint. Public with respect to society means not only that the above- 
mentioned persons are allowed to participate when a case is being heard, but 
also that the masses of people are allowed to attend and listen [to the proceed- 
ings], and newspapers are allowed to publish news and material relating to the 
case when it is in the process of being heard. When we talk of public trial we 
ordinarily refer to a trial which is public with respect to society. But although 
cases are not public with respect to society, if the law prescribes that there 
shall be no public trial, they are public with respect to the parties. 

Why should the people’s court put the public trial [system] into effect? What 
is the significance of it? The people’s court puts the publiestriake{system] into 
effect i 
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ofthe greatestmajority"of"people and also represents truth and justice. Tfvastriale 
is -fenerehenatrene alee id 


The public trial system can 
only truly be put into effect in a country led by the worker class. The significance 
of public trial is that it puts the trial work of people’s courts directly under the 


. In this way it can stimulate adjudication officers 
(judges and assessors) i ibi nd to prevent the 


mistake of subjectively forming opinions without foundation and obtaining state- 
ments by coercion or by enticement; it can stimulate experts conscientiously 
and responsibly to give accurate expert opinion; and it can stimulate witnesses 
and defendants so that they do not dare to conceal the true circumstances but 
rather help adjudication officers to examine the evidence even better, to clarify 
the facts of a case and to guarantee the accuracy of the trial. The significance 


of public trial is also that, through trial activity, it@ives propaganda-education- 
about the legal system to the people and it strengthens the sense of law obscrv- 


ance in the masses of people. At the same time, it serves as a warning to those 
few persons who are preparing to commit crimes so that they do not dare to 
walk the road of crime. 


Items 207 and 208 represent other*rights»that»were-widelypublicized»duringsthe- 
constitutional era. 





ITEM 207 
[CONSTITUTION OF THE PRC (Sept. 20, 1954), p. 26] 


Article 77. Citizens of the various shall all have the right 
to use their People’s 


courts shall interpret for a party who is unacquainted with the spoken and 
written language commonly used in the locality. 

In districts in which a minority nationality group lives together or in which 
many nationality groups live together, people’s courts shall conduct hearings 
using the spoken language commonly used in the locality, and written judg- 
ments, public notices, and other documents shall be issued in the written language 
commonly used in the locality. 


ITEM 208 


[WAIWPOF THE PRC FOR THE ORGANIZATION OF PEOPLE’S'COURTS\(Sept. 
28, 1954), p. 126] 


Article 13. If a party to a case considers that an adjudication officer has a 
personal interest in the case or for any other reason cannot adjudicate fairly, 
he shall have the right"t6" request the"adjudication*officerstomwithdraw. The 
president \of:thescourtshall*decidewwhether or not an adjudication officer should 


withdraw. 


Item 209 completes the description of procedure in public trials that was begun 
by Item 195. 


a 
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ITEM 209 


(“Answering Questions from Readers: On DrialProceduresine@riminal»Cases” (March 
11, #955), p. 3] 


‘ formaletriakystages"This stage is the crucial link in the entire trial process. At 


this stage the court conducts a formal, public trial of the case, makes a final 
examination of the facts and the evidence in the case and passes judgment on 
the person tried. 

At the formal trial stage there are one 
sors, who together conduct the public trial session. From the opening of the 
hearing to the pronouncement of judgment the public trial session goes through 
four stages: the preparatory stage, the examination stage, the argument stage, 
and the pronouncement of judgment stage. 

At the , in addition to engaging in certain preparatory 
activities for guaranteeing that the examination at the public trial is correctly 
and smoothly conducted, the presiding judge of the public trial session must also 
ch as the right to request that an adjudication 
officer withdraw from the case, the right to have a defense, the right to present 
new evidence, and the right to make a final statement, in order to protect the 
exercise of these rights by the defendant. If there are to be witnesses or experts 
participating in the hearing, the presiding judge must inform them of their re- 
sponsibilities. 

At the examination»stage- of the public trial the main items are the presiding 

about 
whether he admits the crimes charged in the bill of prosecution (and about the 
defendant’s views concerning them), examining the evidence and the defendant's 
previous statements, hearing the'statements,ofwitnesses'and experts, and examin- 
ing whether there are discrepancies between the defendant’s statement and the 
statements of the witnesses and experts, in order, in the end, clearly to ascertain 
the true circumstances. 

Following this is the angumentystage. At this stage the main items are the 

(the 
chief procurator) andethe defendervon the basis of the circumstances revealed 
by the examination at the public trial, and the proposals that they make, on the 
basis of the circumstances of the defendant’s crime, for deciding upon punish- 
ment. The state prosecutor and the defender may argue these issues. After the 
arguments have been completed, the defendant may make a final statement. 

It has to resolve the questions 
of whether or not the defendant is guilty and what law should apply. Actually, 
this stage includes two stages — deliberation and pronouncement of judgment. 

After the presiding judge announces the conclusion of the argument stage he 


and the people’s assessors retire to deliberate the case. During*this*deliberation, 
pre a ran NRT If their 
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views are not unanimous, 

. After deliberation the court 
is reconvened and the presiding judge publicly reads aloud the written judg- 
ment and tells the defendant of his right to appeal. 

At this point the trial procedure for criminal cases in the first instance con- 
cludes. 


ITEMS 210A-210E 


ITEM 210A 


[“Hearing of the Szu-ming-t’ang Medicated Liquor Store Case,” Hsin-wen jih-pao 
(Daily news, Shanghai), June 4, 1957] 


The ecase*of Chiang Yeh=weiy former assistant manager of the Szu-ming-t’ang 


medicated liquor store who wounded manager Ch’en Chi with a knife, was 
heard yesterday at 1:45 P.M. at a session of the Huang-p’u district people’s 
court in the city of Shanghai. 


Chiang Yeh-wei’s Statement 


Procurator Ch’eng 
of 


was read, thenjudgesasked=de- 


anyeviews?” Chiang Yeh-wei said: “Yes. I * out the knife, but I did not 
stab him (referring to Ch’en Chi) ‘ . 
nothing else.” 

The judge then wanted Chiang Yeh-wei to relate the facts of his wounding 
Ch’en Chi on March 11. So Chiang Yeh-wei related the events. The judge 
asked: “Did your glasses fall off?” 

Chiang Yeh-wei replied: “Yes, they fell off.” 

Question: “Do you know when Ch’en Chi’s arm was wounded?” 

Answer: “I do not know. At the time I did not notice it.” 

Question: “You did not stab him?” 

Answer: “T did not.” 

Question: 


Answer: “I suspected he was reaching for a gun.’ 
Question: ee 


Answer: “ and for this I can be dealt 
with in accordance with law. But the objective reason should be analyzed — 
was it to kill a person or to protect myself — and it should be studied in ac- 
cordance with law.” 

People’s assessor Ch’en Shao-chung then asked Chiang Yeh-wei: “You 
said that Ch’en Chi threatened you, saying that you were young and he was 
already over sixty years old and that if he fought you to the death, he would 
still be the winner [because he had lived a longer life than you]. When were these 
words spoken?” 


After Judge T’ao Yung-k’ang dec 
Ch’en-han of the Huang-p’u distri 
prosecution . . . After the bill of prosecut 






J 







>] 





33 
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Chiang answered: “In 1954, again in 1955, and again recently.” 

The judge asked the procurator whether he had any questions. The procurator 
asked Chiang: “When you went to the store did you have the knife?” 

Answer: “Yes.” 

The procurator then asked: “When you went to attend the meeting were 
you also carrying it?” 

Answer: “Yes, I used newspaper to wrap it up.” 

The judge asked Chiang Yeh-wei’s defense lawyer, Li Kuo-chi, whether he 
had any questions. 

The lawyer replied that he had, and he asked Chiang: “When you grabbed 
Ch’en Chi’s hand, did he try to stop you?” 

Answer: “He did not.” 


Ch’en Chi’s Statement A 
VF ote 


Ch’en Chi: il Yeh-wei has already related the facts. Do you have any 


different views?” 

Ch’en said: “I am his teacher. He is my apprentice. This affair occurred 
three months ago, and there is so much to it. Now that we are in court I do not 
want to debate it with him again.” 

The judge said: “The court wants to clear up the facts. Today you are the 
victim and also a witness. Therefore you should make a statement that is in ac- 
cordance with the facts.” 

So Ch’en Chi related the events: “When Chiang Yeh-wei returned to the 
store, I asked him: ‘Where are you coming from?’ Before a second sentence was 
spoken, he took out a knife. I blocked and ducked and then went outside and 
yelled for help.” 

The judge asked: “Did you reach into your clothes with your hand?” 

Ch’en answered: “I do not clearly remember that.” 

Question: “Do you know when your arm was wounded?” 

Answer: “I know.” Then he said: “When I was at the public security sub- 
bureau and at the procuracy I requested that he should not be punished. But I 
requested that a judge determine who was right and who was wrong and that an 
explanation be published in the newspaper.” 

i: “When Chiang 





Yeh-wei came in [the store] you only asked him one question?” 

Ch’en Chi answered: “Only one. He took out a knife and stabbed at me, 
and I ducked down and ran outside.” 

Li then asked: “Is there a basis for your belief that Chiang Yeh-wei intended 
to stab you?” 

Answer: “He said to me after the five-anti [movement] that he did not ap- 
prove of my being his teacher. That was one inflammation [which rankled him]; 
second, there was the matter of salary; third, there was the question of the gun. 
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There were these inflammations. Butetowsummeupmwe"have a teacher-apprentice» 


Chiang Yeh-wei’s defense lawyer asked to talk with Ch’en Chi: “Is what 
you call inflammation, hatred?” 
Ch’en Chi said: “There is no hatred between him and me.” 


The Statement of the Witness Hsii Chiang-ch’ing 


The i i The 
judge wanted him to relate what he saw on March 11. Hsii said: “On the morn- 
ing of March 11, I was the only person in the store. Ch’en Chi came at about 
ten, and at the time he did not have too nice an expression on his face. I was 
reading the paper. He sat down angrily. Not long after, Chiang Yeh-wei came 
in. Later, Chiang went to the rear. Ch’en Chi also went to the rear. When he 
came back, he took off his leather jacket and tied an apron around his waist. 
Not long after, Chiang Yeh-wei came back. Ch’en asked him: ‘Where did you 
go?’ Chiang said: ‘I had business.’ Chiang asked why he had not told him. In 
this way they began to struggle. When I raised my head to take a look, Chiang 
had a knife in his hand. I went up to them and grabbed Chiang’s hand and 
pushed it down. I said that if there was something to be said he could say it 
but that he could not use a knife, and then some people came.” 

The judge asked: “Do you know when Ch’en Chi was wounded?” 

Answer: “I do not know.” 

The defense lawyer asked Hsii: “Did Chiang Yeh-wei stab forward with the 
knife?” 

Answer: “When I saw the knife, I pushed it away.” 


The Statement of the Witness Yang Yiian 


The witness Yang Yiian (Ch’en Chi’s daughter-in-law) was then summoned 
to come before the court. The judge asked Yang Yiian whether among the events 
of the day of March 11, she saw Hsii Chiang-ch’ing grab Chiang Yeh-wei. 

Yang answered: “I saw it.” And she also said: “I saw Ch’en Chi and Chiang 
struggling, and at that time I saw Hsii Chiang-ch’ing grab Chiang Yeh-wei’s 
waist.” 

The defense lawyer asked the witness Yang Yiian: “Were you upstairs?” 

Answer: “Yes.” 

He also asked: “When Ch’en Chi blocked with his hand, did he knock 
Chiang Yeh-wei’s glasses off?” 

Answer: “Yes.” 

Yang Yuan also related some things concerning the gun. 


After the witnesses had been summoned and questioned, thegudgesineresponse» 


i i surgeon at the Jen-chi 
hospital, i The 





448 MATERIALS 


procurator then asked the defendant, Chiang Yeh-wei, some questions relating 
to that. 


The Arguments 


At this point, the judge announced: “The examination of this case has been 
completed. The arguments will begin.” The procurator spoke first. He believed 
that from the investigation, from the questioning of the witnesses and the victim, 
and from the defendant’s statement, it should first of all be determined as “a 
fact that the defendant had a knife in his hand on March 11 and that Ch’en 
Chi’s arm was wounded by stabbing.” He also said that “since the expert 
conclusion of the court-affiliated doctor was that the wound was a knife wound, 
the defendant, because he wounded the victim with a knife, should be held 
responsible for infliction of bodily injury. In our country, one’s person is pro- 
tected by law, and encroachment upon it is not permitted. To stab and wound 
with a knife is unlawful. Therefore, according to law the defendant should be 
given appropriate sanctions.” The defense lawyer, Li Kuo-chi, then defended 
defendant Chiang Yeh-wei . . . 

The hearing went on until six P.M. The judge and the people’s assessors then 


deliberated the case. After deliberation; the judge announced: “We: believe that 
pronounce judgment.” — 


€ ITEM 210B 


[Rickett and Rickett, Prisoners of Liberation (1957), pp. 274-275] 


I walked down a broad corridor to a side door of a long, narrow room. To 
my left across the back of the room was a gallery of about twenty-odd people 
some of whom I seemed to recognize. They were probably witnesses called to 
testify against me if I should plead not guilty. Toward the front of the room on 
either side were long tables. I was motioned to take a chair at the foot of the 
table nearest me, where I noticed my lawyer sitting. The young woman on the 
other side of him turned out to be the court stenographer. 


had interviewed me a few weeks beforein» prisons Next to him sat a clerk from 


his office and the interpreter. 

I had hardly sat down when the court was called to order and three men 
filed in to take their places at the bench on the dais which filled the front of 
the room. The man in the middle, a heavy-set person of forty or so with a fierce- 
looking mustache, announced in a clear Peking accent that the court was about 
to consider my case and told me to stand up. He first asked me if I wished an 
interpreter, and when I declined, he introduced himself as the judge and the 
men on his right and left as people’s asseyors [assessors]. From their appearance 
they might very well have been college professors. After he had ascertained that 
I was represented by counsel, 
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The man from the Procurator-General’s office read off the charges. I was 
asked whether I pleaded guilty or not guilty. 

“T wish to plead guilty,” I stated. 

The judge then told me that I was free to make any statement in my defense. 

I declined, but my:lawyer*stood»up*and:made*aplea for clemency. He cited 
the points which he had mentioned to me before. I was again asked if there 
were anything I wished to say and after I had declined for the second time the 
court record was read back to us and I was asked to sign it. The judges filed out 
and I was led back to the waiting room. Thewhole#trial:could»notyhaye.taken 
‘more than half an hour. 


I sat watching the clock as it ticked off the minutes. 


e attendant appeared again to lead me back to the court- 
room. This time I was ordered to stand in the center of the room. 
on 


the dais. After clearing his throat the judge began to read off the decision, a 
lengthy document. I'was»guiltyeon two counts but in view of my record since 
arrest, the pleasforvclemency wasegranted» in part and my sentence was six 
years, dating from the time of arrest. 

“Six years!” I thought, a little stunned. Perhaps I had not heard right. I had 
been so sure that I was already on my way home. But when I was asked to sign 
the decision and given a copy, I could see it clearly in black and white — six 
years. 

Court was adjourned and I was led out. By the time I had reached the waiting 
room the initial shock had worn off. 

“Six years is not so bad. I could have been given much more,” I thought. 
“With only two more to go, I’ll be home in no time.” 

While waiting for someone to take me back to prison, I began making plans 
as to how I would spend those next two years. The list of books I would ask 
Dell to send me was already taking shape in my mind. Much to my surprise, 
however, 
the,courtroom. It seemed filled with people. 

As I stood at attention, a man informed me that I was now before the Peking 
Lao-gai Wei-yiian Hwey (labor* Reform Committee;:which actsas\a sort of 
parole board). My case had been referred to the committee and in view of 
my record it was decided that my six»years’»sentence should» be»commuted to 
immediate release. 

Mumbling some sort of thanks, I left the committee room in a state of joyous 
confusion and as I almost flew back to the waiting room my lawyer had a hard 
time catching up with me to explain that I had three years or three days (I was 
too excited to hear him clearly) to appeal my sentence. In any case I assured 
him that no appeal would be necessary. 


ITEM 210C 


[Jules Chome, “Two Trials in the People’s Republic of China,” Law in the Service of 
Peace, new series, 4:105—108 (June 1956)] 
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The Court sat on a raised dais. On both sides of the dais, but on the same 
level as the accused, were tables reserved for the for the 
defense, Maitre Ma Lu Chen, fresh from the Peking Institute of Legal and 
Political Sciences, 

After the prisoner had been invited to challenge, if he wished, any of the 
three judges, the presiding judge*explained to" him his legal rights; and pointed 
out in particular that he could demand the right to bring witnesses if he thought 
it would be useful. In that event the case would be adjourned. 

The presiding judge then readwthesbillsofaindictment [bill of prosecution]. 

The accused was a peasant forty-six years old. In 1942, when he was a 
gendarme in the service of the Japanese, he had assassinated a man in order to 
assist his superior officer to take that man’s wife. Later, as a gendarme in 
the service of the occupying power, he had arrested a certain Tien, a member 
of the People’s Army, of whom nothing more was heard after his arrest. 

The accused, invited to defend himself, repeated the admissions he had made 


to the Parquet in the course of the preliminary inquiry. Hewadmittedwhaving, 
‘oitiedetl cuinmhOAQuinetl arr ing Japanese. He 








The man for whom he had agreed to commit this crime was his superior of- 
ficer. This man had already asked him once to kill the husband of the woman 
he desired, and he had at first refused. Then, on the insistence of his chief, he 
had agreed to do it. He went with his superior officer to a tea house. There he 
met his victim, who was a rickshaw man. The accused took the rickshaw, and 
directed the man to take him to the country. Once there, and beside a river, 
he had shot the man dead with his revolver. The body had been buried. Although 
the matter came to the ears of the Japanese authorities, they did nothing about it. 

Some months after the crime, his superior officer had married the widow of 
the victim. 

The crime would have remained unpunished, if a certain Hiang, a colleague 
of the accused, who had been approached by the superior officer first, had not 
decided to give information against him at the end of the year 1955. 

The accused pleaded in defense that he had benefited in no way from this 
crime, that he had done it to please his superior officer, and that he had been 
afraid to refuse. 

In so far as the second case was concerned, the accused declared that he 
had been sent, with another policeman, to a village to effect the arrest of a 


bandit who was preying on the peasants. He had genuinely thought he was deal- — 
ing with a criminal, and had no idea that a member of the People’s Army was 
eanvolved® Moreover, he declared, it was not he himself who had arrested this 
man, but his colleague. He had simply guarded an exit of the house. 
and the presiding judge then asked the counsel 
for the defense if he had any questions to put. 


QO. — Had the accused known the rickshaw man before he killed him? 
A. — No. 
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Q. — Who was his direct superior? 

A. — The instigator of the crime. 

Q. — Why had he in particular been called upon to arrest Tien? 

A.—TIt was simply chance that it was he who had been sent to arrest a 
criminal. 

The prosecuting counsel then made the closing»speech»for the prosecution n 
the name of the State and the Chinese people, he declared, he wished to draw 
the attention of the Court to the social gravity of these crimes, which had in- 
disputably occurred and had not been denied. The accused, not content with 
putting himself at the disposal of the enemy, had abused the authority with which 
he had been improperly invested, to commit, not simply a murder, but an as- 
sassination which had been premeditated and carried out according to a meticu- 
lously prepared plan. 

“He is completely responsible for this crime,” the prosecutor declared. 

As for the second charge, the prosecutor pointed out that he had arrested a 
member of the People’s Army, who had disappeared after the arrest. There was 
every presumption that he had been turned over to the enemy, but proof was 
lacking. However that might be, this arrest had done harm to the activities of 
the People’s Army, and constituted a counter-revolutionary act. 

“The accused,” said the prosecutor, “hadmot»beenshonest»He*hadfirst-denied 

i the 
informer and his former chief, the instigator and beneficiary of the crime.” 

The defense was then called on. 

The defending counsel analyzed the evidence, and attempted to enlist the 
understanding of the Court for the position in which the accused had found 
himself when he committed these crimes. 

“Who decided on the crime? Not he. He was simply a private in the gen- 
darmerie. The instigator was an officer. He was all-powerful at that period. The 
accused feared to refuse him. He did not know his victim; he received no re- 
ward for his crime. He was only a more or less passive instrument of the as- 
sassination and the principal author of the crime was the officer, who in a way 
might be described as commanding him to do it.” 

In the second case, the defense stressed that the accused did no more than 
guard a door. “Nothing gave him any reason to believe he was dealing not with 
a criminal, but with a soldier of the People’s Army.” 

“The accused, moreover,” said the defense, “had been a gendarme for only 
six months, and the two acts with which he was charged had both taken place 
in that short period. They were in addition committed on the orders of his 
superiors. 

“The accused subsequently lived for six years in a district occupied by the 
Kuomintang, before the Liberation, and during the whole of this time, and 
since the Liberation, he had not committed a single blameworthy act. That, he 
hoped, would earn him the leniency of the Court, in virtue of Article 14.4 of 
the law on treasonable and counter-revolutionary activities” [Act for Punish- 
ment of Counterrevolution]. 

This article of the law allowed for considerable extenuating circumstances in 
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the case of those who committed, before the Liberation, crimes covered by 
this law, but who freely and of their own accord had broken off every connection 


with counter-revolutionary aa 


H sonitieued iclewraes licabl his 

‘off Lesiemelerduminsiniemstustens semaine 
which determined that these provisions only applied to cases of treason or 
counter-revolutionary activity as such; and could not be invoked to cover crimes 
of common law perpetrated during the commission of treasonable or counter- 
revolutionary acts. 

Referring to this case, he described it as an act of “counter-revolutionary 
despotism,” an abuse of the authority conferred on him by the enemy, and such 
an act should be punished with exemplary severity. 

e made the closing speech. 







He 
“This decision,” he said, “added to the clear and formal text of the law a dis- 
tinction which is not contained in it. The conditions for the application of Article 
14.4 are indisputably fulfilled, since the accused left the gendarmerie and the 
service of the Japanese of his own free will and had lived many years in territory 
governed by the Kuomintang without committing the slightest counter-revolution- 
ary act.” 

The presiding judge then asked the accused if he had anything to add in his 
defense. He likewise asked the public if anyone had anything to say on the 
subject. The wife of the accused was heard. She spoke of her children, but 
knew nothing about the facts under discussion. A neighbor had nothing to say, 
and demanded loudly that he be allowed to leave. 

The Court then retired to consider the verdict. 

The hearing was resumed an hour later, when the presiding judge read the 
verdict standing before the accused and the public, who all remained standing 
while it was read. 


Thi i —_ ew fot ; tl 
which he had been charged, surveyed and analyzed the facts of the case. The 


Court accepted the argument put forward by the defense, and rejected the 
restrictivesinterpretation of Arty.14.4After stressing the gravity of the crimes in 
a long statement, itvadmitted»considerablesextenuating,circumstances for the ac- 
cused. He was sentenced to three years’ imprisonment. 

The presiding judge, in closing the session, informed the accused that he, as 


well as the prosecution, 

We were also present at other trials, in particular the pleadings in a case of 
industrial sabotage before the Nanking High Court, an appeal from a death 
sentence before the Criminal Division of the Shanghai Appeal Court (the ac- 
cused, a commander in the Kuomintang Army, who had landed secretly in 
China from Formosa in 1955 and carried on spying and counter-revolutionary 
activities, had his sentence reduced to eight years’ imprisonment). 


_ dignity and deep humanity. — 
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Lngnecsionstiy: it was a matter of regret that the barristers acting in criminal 
had the impression that this was a temporary difficulty owing to the present 
9 he Chinese bar, I understood, is in the process of re- 
organization. I was told that a series of regulations dealing with the legal profes- 
sion has just been enacted. 

However that may be, the lawyers I saw and heard plead were fully briefed, 


despite the little time ed had at tei disposal to oe the ¢ case. They:disputed. 


. 
On On C) arm 







not only wit nomial energy, but also, in all the cases where I was present, 


ITEM 210D 


[Ishijima Yasushi, “AePickpocketeGase"in»Peking, Actualities of a Criminal Trial in 
China,” in Chiigoku no hé to shakai (Chinese law and society; Tokyo, 1960), 


pp. 64-71]® 


Our delegation visited the people’s court in Peking on the afternoon of August 
a2 AOS]: « ks 

I . . . had an opportunity personally to see the actualities of a Chinese crimi- 
nal trial. Through a description of this trial I should like to explain a bit about 
Chinese criminal trials and the Chinese policy toward criminals. 

First, I will introduce you to the courtroom. 

The building of the Peking people’s court is probably the same building that 
served as a courthouse in preliberation days. The gray walls, dark corridors, and 
courtrooms on both sides of the corridor all reminded me of the atmosphere of 
Japanese courthouses. 

The courtroom that we entered seemed as large as the Japanese courtrooms 
that are used for single judge trials. 

On the front wall there was a portrait of Chairman Mao Tse-tung. Under it 
we saw the judge’s bench, which was elevated a step. (In the courtroom for civil 
cases, on the other side of the corridor, I saw that the judge’s bench was on 
the same level as the floor. I suppose there is some reason for this difference.) 
Attached to the front of the judges’ bench there were two big “red stars.” The 
defense lawyer sat on the left of the bench and the procurator on the right 
(the reverse is true in Japan). Each had a small table and chair set at an angle 
toward the spectators’ section. 

The spectators’ section is in the same place as in Japanese courtrooms. It 
had four rows of seats and could hold about thirty people. There was no bar 
separating this section from the rest of the courtroom. 

On the left side of the room there were windows, and on the wall on the right 
there was a framed ~These rules 
were: 

k 





6. I am grateful to Professor Toshio Sawada and the late Judge Kohji Tanabe for 
this translation. 
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2. Minors are not permitted to attend. 

3. When the court is in session, no one may make a statement at will without 
permission of the judge. 

4. The parties to the case should rise when the judgment is rendered. 

. . . Among these provisions the third rule, namely, “When the court is in 
session, no one may make a statement at will without permission of the judge,” 
particularly drew my attention. This illustrates i 
Since 
there were no Chinese spectators at this trial I could not observe how this is 
done. I later heard (from my fellow delegates) that in a civil trial in the Shanghai 
court, the spectators had been very active in expressing their opinions. 

Then the judges — more precisely, one professional judge and two assessors — 





entered the courtroom, along with the procurator and defense counsel... 
The judge, Chang Shih-jung, of the 
Peking intermediate court. both men who looked like 


of about thirty. named P’an Te-huai. Thesdefensedlawyer was a young man of 


On the judges’ bench the professional judge sat in the center, with the asses- 
sors on either side of him. To the right of the judges sat a clerk, who was also 
a woman in her thirties. 

The defendant entered the room without handcuffs, accompanied by a young 
man in the uniform of the people’s police. The defendant was a tall, unshaven 
man with a crew cut. He was thirty-eight. (I shall keep him anonymous. ) 

The hearing began. At the beginning, the judge identified himself, the two 
assessors and the clerk, and told the defendant that he had the right to chal- 
lenge them... 

According to what we heard before the courtroom trial began, the personal 
history of the defendant was as follows: he began working when he was fifteen 
or sixteen as a coolie and also as a shepherd. When he was seventeen or eighteen 
he began to work as a butcher without a license. When he was twenty-seven or 
twenty-eight, just before liberation, he worked for a year for the T’e-wu, which 

intelli i i During that period he took 
people’s property through extortion and informed against those who offered 
food to the liberation army and caused their arrest. He was tried twice by the 
Nationalist regime for working as a butcher without a license and for gambling. 
His present occupation was said to be that of butcher for a food supply enter- 

rise. 

7 In the opening procedure there was one more thing which interested me. It 
was that in the course of the examination of the defendant for identification 
purposes he stated in response to a question about his family that he had two 
wives. This examination took place after the arraignment procedure, which had 
followed the reading of the bill of prosecution by the procurator. . . . The 
defendant was charged with eighteen separate pickpocket offenses during a 
four- or five-month period. 

He had allegedly stolen bags and purses cighteen times in buses or trolleys 
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from November of last year (1958) until March 8th of this year when he was 


caught in the act. 
. . . Then the bill of prosecution was read, and the defendant was arraigned. 


After that, the judge said: “Admit before the court all the facts 


of the thefts alleged.” 
The defendant then stated his eighteen offenses so fluently that we were all 
surprised how well he had remembered them. “. . . I stole a purse with sixty- 


eight yuan from the rear pocket of a man in a bus on such and such a route 
on such and such a day, [I stole] a black bag with fifteen yuan, a bankbook with 
five yuan, and a gold ring, from a woman of about twenty-four or twenty-five 
in such and such a bus on such and suchaday . . .” 

. . . In his story I heard that he had stolen a purse, then entered a movie 
theater and threw the purse under the seat after taking the money out... 
Pickpockets are the same everywhere, I thought. Whenever he found a bank- 
book in a stolen bag he returned it to the victim with a letter, he said. This at- 
titude, I felt, was typically Chinese. One of these letters was admitted as evidence 
and also cited in the argument of the defense counsel. All these things interested 
me immensely. 

When the defendant’s confession was over, the judge asked: “Have you con- 


fessed everything?” Thenansnteresting:examination:was*begun by both the judge ~ 
had=madesufficient»self-criticisme Some of the questions and answers were as 


follows: 

Judge: “For what purpose did you steal?” 

Defendant: “To pay back a debt.” 

Judge: “Why were you in debt?” 

Defendant: “I liked to have more luxurious things than others, so I embezzled 
money with which I had been entrusted.” 

Judge: “Do you smoke or drink?” 

Defendant: “No, I do not.” 

Judge: “But you had some wine in you when you were caught, didn’t you?” 

Defendant: “I used to drink.” 

Judge: “When did you begin drinking?” 

Defendant: “When I began stealing.” 

Judge: “Is your life very hard?” 

Defendant: “No, not very hard.” 

Assessor: “You stole eighteen times in four or five months, causing trouble 
and disrupting production. You partially confessed, but you are still not very 
honest. You have the pickpocket’s technique of choosing rush hours. I cannot 
fully believe your story. I suspect you have been trained to be a pickpocket. Tell 
us more clearly why you stole!” 

Defendant: “To live a luxurious life.” 

Assessor: “Didn’t you get on street cars to steal money?” 

Defendant: “No.” 
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Assessor: “Did you know your victims would suffer [by the loss of money]?” 

Defendant: “When I stole a [transportation] ticket I became remorseful and 
thought of returning it.” 

Judge: “If you had been remorseful you would have stopped stealing. Is it 
not because you were not remorseful that you continued stealing?” 


Then the judge showed the defendant for identification some pieces of evidence 
such as a purse and the letter written by defendant when he mailed back the 


bankbook. He also read aloud some documentary evidence including astate- 


ieey a complaint against the 
defendant and the report of the arresting officer, 


After this, the judge resumed the examination. 

Judge: “Why doesn’t your confession agree with the reports of the victims 
with respect to the total amount of money stolen?” 

Defendant: “I think it must.” 

Judge: “The victims well know the sums stolen. Did you make a mistake, or 
are you holding back information?” 

Defendant: (no response ) 

Judge: “Where did the money you stole come from?” 

Defendant: “From the sweat of labor.” 

Then the judge asked the procurator whether he had any other evidence and 
also asked the defense counsel whether he had something to ask the defendant. 

Lawyer answered: “There are some vague points,” and asked some questions. 

Lawyer: “What did you tell the government after you were arrested?” 

Defendant: “The government said it would treat me generously if I confessed.” 


Lawyer: “Did you confess only a part of your offenses the first time?” 

Defendant: “Yes.” — 

Defendant: “Yes.” — 

Lawyer: “How many times did you confess?” 

Defendant: “Three times.” 

Lawyer: “What did you do with the rest of the money?” 

Defendant: “I surrendered it to the government.” 

Lawyer’s examination ended. The judge then asked defendant again: “Don’t 
you have anything else to confess?” He said no. 

They permitted the defendant to sit down, and the argument of the procurator 
took place. He stated that all the accusations had been proved by the evidence 
and that not only had the defendant committed many offenses, but also that the 
way he committed them was vicious and there was nothing extenuating in his 
account of his motives. The sprocurator’s"argument’was similar in form to that 
of a Japanese prosecutor. The contents of the argument, however, fully reflected 
the criminal policy and fundamental ideas of justice in new China. 

The procurator referred to the career of the defendant before liberation and 
pointed out that “The defendant lived his life in the old society, trampling on the 
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interests of others. Under the protection of the Kuomintang he repeatedly com- 
mitted crimes against the people. Yeteafter“liberation the government didnot 


mitted"theftsy These offenses after liberation were caused by his evil thoughts 
which were deeply rooted before liberation.” As to the essence of this crime 
[the procurator continued]: “Now the Chinese people are all absorbed in work- 
ing for progress. In this country labor is regarded as the highest honor, and 
rewards for labor are guaranteed by law. The conduct of the defendant damaged 
the social order of this country, which respects labor. People now consider 


thieves as the worst people. Amongthevictims were foreign representatives-and. 
members, of minority nationality. groups. Therefore these offenses had bad politi= 


’ The procurator went on to discuss the motive of these 
offenses. “He lived a middle-class life, not a hard life. He admitted this himself. 
These offenses originated in a mind that wanted a hedonistic life. Although he 
received education for several years after liberation, his evil thoughts and bad 


habits were not changed at all.” Finally*he*concluded:that:he,would»‘propose-a 
fairly long term of imprisonment for the defendant” because such a person — 

The procurator’s argument was indeed scathing. 

The defense lawyer argued for the defendant: “Defendant sent back the bank- 
book he had stolen. Therefore this theft was harmless although legally it was 
certainly a theft. Moreover, he confessed voluntarily, and his confession funda- 
mentally fits the facts. The attitude of the defendant is serious” . . . “Now he 
has made up his mind to reform himself. The sentence should be generous for a 
man who is genuinely repentant.” 

Honestly, I could not help smiling because his argument was so similar to 
that of Japanese counsel provided by the state. 

The defendant was then given an opportunity to make his final statement. He 
said: “I have nothing to say. I disrupted the people’s interest. Freedom made me 
a bad man. I did not think. Please punish me!” This big man began to weep 
as he was making his plea. 

The trial ended, and the defendant was ordered out. There was a twenty- or 
thirty-minute intermission for consultation. Court was then resumed, and the 
sentence was immediately pronounced. 

It was impressive that the judge stood up when pronouncing sentence. 

The opinion of the court referred to the career of the defendant before 
liberation, as had the procurator, and pointed out: “Defendant did not go straight 
but did much wrong, for example, gambling and working for the intelligence 
service of the Kuomintang. He was given a good job by the government. He 
received criticism-education. While he should have observed the law, he did 
not try to recognize his faults or to improve himself.” The judge stated that the 
facts alleged by the prosecutor had been proved fully by the evidence and 
continued. “This bill of prosecution is correct. We also took the opinion of 


defense counsel into consideration. Defendant substantially confessed and has | 
ever, his conduct comes from the bad customs of the old society, where he 
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used to obtain great rewards without any labor. This conduct, interfering with 
the normal [pattern of] earning through labor, damaged the daily lives of our 
people and our social order, which is based on labor; it damaged labor itself, 
which is the supreme value in our country.” The judge concluded: “Therefore, 


.” He sentenced the defendant 

to. simyears-of imprisonment. 
The judge also stated that this six-year term would run from the date of ar- 
rest and that an appeal may be filed within ten days of the service of the written 
judgment. It took about two hours from the opening of the trial to sentencing. 


ITEM 210E 


[René Dekkers, Lettres de Chine (Letters from China; Brussels, 1956), pp. 116-117, 


78-80] 


Scarcely had I arrived in Peking [in May 1956] . . . when I was informed 
that a,.¢riminaktriahwas about to take place. 

It involved thefts and embezzlements committed by an employee of a con- 
struction firm. I hoped finally to attend a preliminary hearing; unfortunately for 
me, again the defendant confessed. 

The matter should have lasted an hour; it took three and a half. The piece de 
résistance was the questioning of the defendant (a man of forty-three, who looked 
fifty-five and was dirty and badly shaven and wore a mustache) by the presiding 


f about thirty with an intelligent face, closely set eyes, and a 
large mouth). 


shadwusedy especially the falsification of documents. The speeches of the prose- 
cutor and of the defense lawyer each took only ten minutes. The sentence: four 
years (since he was a recidivist). 

Other noteworthy aspects: the seats and the benches of the defense lawyer 
and of the prosecutor were turned toward the public . . . Inefactyethe»prose- 

He particu- 

larly deplored the inadequacy of the Chinese accounting system: it seemed to 
permit too many frauds, 

During the questioning one of the spectators (there were about twenty of us) 
belched magnificently. No one cracked a smile. 

Always the same correctness in the proceedings. 


This morning three of us went to hear a 

It took place in a small white room with dark brown furniture. The members 
of the court were at the end of the room, on a platform. Against the wall on the 
left sat the defense lawyer. Against the wall on the right sat the procurator 
(which is better than in our country, where the procurator sits right next to the 
court, even though he takes part in the proceedings). Between them was the 


TRIAL PROCEEDINGS 459 


defendant. Behind him were a dozen or so benches for the public (about thirty 
people). 

When we entered the defense lawyer and the procurator (he had an enormous 
jaw but there was nothing malicious about him) were already in their respective 
seats. In came the clerk, a woman in her thirties. Then the members of the 
court entered: aspresidingyjudge (with an intelligent and gentle countenance) and 


The defendant was brought in. She was a nurse who had stolen watches and 
medicines from the hospital where she worked. Next came the complaining 
witnesses. After establishing their identity, the presiding judge reminded them 
of their duty; then they temporarily withdrew from the room. 

The 

children and her sister), and in order to provide for one of the 
children, who had bronchitis. Her husband worked far from Shanghai and re- 
turned only on holidays. 

The presiding judge reproached her for badly managing her affairs. 

“You and your husband earn 120 yuan a month; isn’t this plenty to live on?” 


“Yes, your honor. But what would you have me do? Myschildren-likesthe 

’ [A 

streetcar only costs six cents while a pedicab costs thirty.] “But you can be 

sure that I have learned my lesson. If only I can continue to work, I'll pay 
back the money regularly.” 

The prosecutor then spoke. “These are grave crimes, gentlemen. The stolen 
watches belonged to workers who came to the hospital for treatment. If the word 
gets around that there is stealing in hospitals, the workers will hesitate to go 
there. It will create an atmosphere of mistrust that could be harmful to pro- 
duction. As to the 


They are 
there to aid her. Finally, I am keeping her five children in mind, and I will be 
satisfied with a moderate punishment.” 


It was then defenseslawyer’s*turm to rise. “The facts are clear, and it is not 


on them that we should concentrate but on the defendant herself. She is forty. 


where stealing was common 
and was regarded as a means of defense. 


‘towre-educatesherself*She has many debts and stole in order to pay them off. 
Is it really feared that these larcenies will harm production? Isn’t this pushing 


the imagination a little far? Let us remember the great principle that dominates 

. Now this 
goal is already attained, since the defendant regrets her conduct and wants to 
make up for it.” 

The court withdrew for a quarter of an hour to deliberate. Then the presiding 
judge pronounced the judgment. He reviewed all the facts. He scolded the 
defendant for having misused the nurse’s position which the government had 
obtained for her: she deserved punishment. Taking account of the fact that she 
had confessed and that she wanted to make amends, she would be sentenced to 
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Only sixemonths»ofeimprisonment,and to a suspended sentence of ten months. 
Naturally, she would have to make reimbursement for those of the stolen 
articles that had not been recovered. 
“You have eleven days to appeal.” 
He claimed that 


He was the director of the hospital, and he seemed dissatisfied. 
the defendant had not confessed everything. The»presiding “judgetoldwhim:» 
“Sir, talk to the assistant prosecutor, since he too can appeal the judgment.” 


1. Do Items 210A-210E suggest generalizations about the respective roles in 
Chinese public trials of the presiding judge, the people’s assessors, the procurator, 
the defendant, and the defense lawyer? 

2. What purposes were served by these public trials? 

3. What inferences can be drawn from the fact that in each of these trials the 
defendant fully confessed and only sought mitigation of punishment? Does this sup- 
port the i ; 2 Consider the following: 

a. “ce 






“From experience, defi nse counsel well knows that it is strategically more 
effective to appeal to the emotions rather than to the reasoning processes of 
the judge. suilt is serious 
3 j g , or at least a moderate 
sentence, by attacking logically and factually the weak points of the prosecution’s 
case. In most cases, however, it is wiser for the defense to admit the guilt of 
the accused and to place the accused on the mercy of the court. The defense 
counsel often resorts to the favorite technique of presenting a witness who 
appeals to the softheartedness of the judge; it is particularly important to 
show the judge that the defendant is remorseful and is making efforts to 
rehabilitate himself. Thus an able and eloquent defense counsel sometimes 
succeeds in obtaining a very lenient sentence for a man whose personality 
and background, if examined scientifically, would prove in fact too questionable to 
warrant early release from prison.” * 
b. “[In the United States] the typical method of conviction is by the 
i i , the 
guilty plea receives the heaviest use, 86mpercentwin the fiscal years 1960 


through 1963, while in the state courts, the use of the plea trails by 5 to 10 
percent.” § 
4, What was there about trials such as those described in Items 210A~—210E that 


might have led the Party generally to abandon its experiment with public trials? 
) 


7. Haruo Abe, “The Accused and Society: Therapeutic and Preventive Aspects of 
Criminal Justice in Japan,” in A. T. von Mehren, Law in Japan (Cambridge, Mass., 
1963), p. 330. 

8. Jerome H. Skolnick, Justice without Trial (New York, London, and Sydney, 1966), 
p.15. 
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S ocean enn eee ere cae EA 
ITEM 211 a 


Even during the constitutional era, of course, in most cases the defendant did not 


receive a public trial in the constitutional sense. Inelteme2iteajudgevof a rural 
people’s tribunal that served as a branch of a county basic level court deseribesstwo- 





that this judge’s 
description of his experiences was published in 1959 as a contemporary model for 
judicial personnel. 


[Liu Tse-chiin, “Realizations from My Adjudication Work,” CFYC, 1:50-51 (1959)] 


At two o’clock on an autumn night in 1955 two members of the masses 
came to our [people’s] tribunal to talk to me. In the town of Lan-ch’eng there 
was a case of a person having been crushed to death by a wagon. They asked 
me whether it would be necessary to conduct an on-the-spot examination. By 
questioning them I found out that the deceased was named Hsiu Kuei-lan 
and the driver of the wagon was her husband, Ch’ang Chung-hsiao. I remembered 
that they had tried to get a divorce. At daybreak I left to go to Ch’ang’s house, 
together with two health officers. At that time not only did Ch’ang Chung-hsiao 
and some cadres suggest that we not examine the corpse, but the father of 
the deceased firmly refused to agree to the examination. He said the entire 
responsibility was on him. If people had any suspicions and wanted to accuse 
someone, let them accuse him. I thought to myself: “Human life is sacrosanct.” 

In order to get to the 
truth of this irregular case of death, I used all my persuasiveness on the father 
of the deceased, and we examined the corpse. Wevalso-conducted»an» on-the-spot, 
examination~of»thesscenesofethe™ incident” As a result of my examination I 
discovered five suspicious points: (1) the deceased had five wounds, all of 
them on her head; she had no other wounds elsewhere on the body, so it did 
not seem as if she had been crushed to death by a wagon; (2) the northern 
and western boundaries of the scene of the incident were hills and on the 
eastern and southern sides tall crops were growing, so that no one from any 
of these sides could see what was going on in the interior, which was really 
a convenient place for the activity of a criminal; (3) the harness of the donkey 
that had pulled the wagon was not broken but seemed to have been loosened; 
if, as Ch’ang said, the donkey had run wild, the harness would have been 
broken; (4) there was blood at the place where the deceased had fallen from 
the wagon, and this was very far from the place the wagon had overturned; 
moreover, there was no blood at the place where the wagon had overturned; 
(5S) Chang’s statement that he was 100 meters away at the time the wagon 


overturned was incredible. Thus I was suspicious of Ch’ang Chung-hsiao but 


x 
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for a certain period. Then Pereturned™toethe»tribunaletommake»aestelephone 
report to the court. The county public security and procuratorial departments 


« 


and we asked a doctor to conduct 
a second on-the-spot examination. This proved that the wounds of the deceased 
did not result from her having been crushed but resulted from her having 
been beaten. After Ch’ang was brought back to the county [seat] it was only 


to death by the wagon but that Ch’ang Chung-hsiao, because he had had illicit 
sexual relations and had unsuccessfully tried to divorce his wife, had deliberately 
killed her and then disguised it as a wagon accident. At the time the death 
sentence of the criminal, Ch’ang, was executed, the father, maternal uncle, 
and younger sister of the deceased personally come to the tribunal and, shi a 


so hard they conid i ereey be heard, said: “ ent, 
J” The father of the deceased 


st taken charge, I would have 
e circumstances of her death.” 















also said: “If the head of the tribunal had 
wronged my daughter by not inquiring into 











oO 
a 


pired me e in my 
struggle against the phenomenon of crime. In 1953, not “long after I came to the 
court, I handled the case of Hsii Wan-jung, who [was charged with having] 
forced Liu Chin-ling to commit suicide. Hsii was Liu’s nephew. Liu lived in 


ms N Hsii’s house. The village cadre reported that Hsii and Liu had fought before Liu 


\ 


committed suicide and that Liu had been forced into it. The cadres brought Hsii 
to the court. Through my interrogation I did not find anything that indicated Liu 


had been forced to kill himself, but rather theumore*IinquiredsthemoresIndis- 
covered that Hsii was not closely connected with Liu’s death. After I reported this 
situation to the leadership, I twice sent people down to investigate. The cadres and 

i i i But the 
only evidence that they could point to was that: (1) before the deceased’s suicide, 
he and Hsii had a fight; and (2) when the case became known Hsii suddenly 
returned to his native county of An-tzu. I repeatedly thought to myself that these 
two points of “evidence” certainly did not prove that Liu had been forced by Hsii 
to kill himself. At that time Hsii’s mother came to visit him in prison. From the 
side, I purposely observed her, and the scene of the mother and son embracing 


and crying bitterly was extremely moving. I felt that if an error were made in this 





family Although at the time I had just come to the court and had never yet 


gone down to an administrative village to investigate a case, these circumstances 


After being sent down to the administrative 
village I convened an informal discussion meeting of the cadres. At first the 
cadres persisted in their previous story. I then gave them a lecture on policy, 
and I pointed out that every cadre should feel himself responsible for this 
problem. I continued by questioning two cadres who had persisted in their 
opinion. Their story then became shaky. I went down and interviewed some 
of the masses and also conducted an on-the-spot examination of the site of 
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the incident. I discovered that Liu Chin-ling’s entire family had been buried 
alive by bandits and that Liu had become mentally ill after that happened. The 
reason that he committed suicide by hanging was that his illness had recurred. 
On the two previous occasions when our people went down to the administrative 
village to investigate, they always talked to the village cadres and the witnesses 
the cadres produced. BecausewHsiimWan-jung usually did not obey the»wvillage- 

about 
him. Although Hsii and Liu had fought, the fight had occurred eleven months, 
not two days, before Liu committed suicide. This fight was unrelated to the 
suicide. As for Hsii’s returning home, this took place nine days before the 
suicide. , 
Everyone recognized that 
Hsii had not forced anyone to commit suicide, so we let him go. Hsii movingly 
said: “If it had not been for this people’s court, I would have died as a result of 
being wronged.” 

How can we make sure that “bad people do not get away and good people 
are not wronged”? My realization is that in hearing cases we must understand 
principles and not be careless about making judgments. We must understand the 
four do nots of judging, namely: do not make a judgment if the facts are not 
clear; do not make a judgment if the evidence is not sufficient; do not make 


a judgment if the nature of the case is still vague; and do not make a judgment 
f we act in this way we can prevent judgments which 
unjustifiably acquit criminals and judgments which erroneously convict innocent 


persons. In order conscientiously to implement this method in my actual work, 
I never want to relax with respect to any file involved in my daily work. To 
avoid errors I always scrutinize every word and every sentence. I always 
examine the documents drafted by clerks. In order to facilitate examination work, 
our tribunal has established [a system of] recording its business meetings, a 
diary of our working day and twelve charts so that the work can be conducted 
in an orderly way. 
ITEM 212 
- ostepNonttonsiersitema0s psingstinmccmntiemiowel lef 

io . of C . How- 
ever, during that era in some instances the defendant was offered the services of a 
lawyer but declined because the surrounding circumstances led him to believe that 


resort to counsel might prejudice his prospects and could not improve them. This 
item illustrates this situation. 


[Interview] 


Li was a cadre of the department of commerce of the Kwangtung provincial 
government. He was dissatisfied with conditions in China, and in conversations 
with a few trusted friends he did a good deal of complaining and even made 
some~anti-Conmmunist»statements» One of these friends, a man named Ai, 
was subsequently transferred to a government post in Wuchang, and in July 
1955, after the outbreak of the movement to liquidate counterrevolution, Li 
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received a letter from Ai warning him that Ai was already being subjected 
to struggle meetings and that Li should expect the same. Li decided to leave 
Canton to try to sneak across the border into Hong Kong. He was caught at 
the border, however, and taken to the nearest public security station. He spent 
several hours there while the authorities decided what to do with him. He was 
not questioned, because the station chief said that the case of an escaping cadre 
had to be investigated by “higher-ups.” 

Li was then taken to the detention house of the public security bureau of 
Canton. He remained there for ten days, and on three occasions during that period 
he was taken from his cell to a small hearing room where he was interrogated by 
a plainclothes public security officer in the presence of a secretary. The first 
interrogation concerned his motives for attempting to leave China. The second 
and third sessions inquired into his possible connections with Nationalist or 
American agents. Li admitted that he had tried to leave because of dissatisfaction 
with economic conditions. But although his interrogator claimed that the bureau 
knew all about him and his associations, Li said nothing of his hostility to 
the regime, nor did he mention his relations with other dissatisfied cadres. 

Following the third interrogation Li was sent to the public security bureau of 
the city of Wuchang, since it was deemed desirable to have him in the same area 
as his friend Ai, who was not under arrest but who had been placed under 
informal house arrest [residential surveillance] by his government unit. In this 
way it was hoped that their stories could be easily compared and that they 
could thus be played off against each other. In the Wuchang detention house 


activity’ Although he was subjected to no physical coercion, he was told 
repeatedly that if he made a full confession and established his merit by re- 
vealing all others who had joined in his plot, he would be assured*ofelenient 

) inisinsiiemmnianti laptieaed Sieeed 

idi i n the statements of confession 
that he was required to write, he admitted only the obvious and made no 
mention of anti-Communist utterances that could be deemed evidence of 
counterrevolutionary activity. While the interrogation proceeded, public security 
investigators were tracing Li’s connections with people in Shanghai and even 
Peking as well as those in Wuchang and Canton. 

Four months after his arrival in the Wuchang detention house, Li was pre- 
sented with a copy of a bill of prosecution that charged him with two crimes: 
attempting to cross the national border illegally and promoting a counter- 
revolutionary organization. Although the bill of prosecution was signed in 
the name of the procuracy, Li had never spoken with a procurator. Li was 







g Ivise ‘Nobody wanted a lawyer; we all knew 
that they were mere window dressing and couldn’t really defend us, because 
they would be accused of having ‘lost their standpoint’ if they did.” Moreover, 
Li ves: : TSR: «; 
ivi The sole defense in which he 
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had confidence was to provide as little information as possible during the 
pretrial interrogations without giving the appearance of “resistance.” 

What puzzled Li was that these interrogations continued on an occasional 
basis for another sixteen months after he received a copy of the bill of prosecu- 


tion. Finally, in March rey re tn Ae 


voulaq be anothe 





this time see was no eebite security interrogator but agudgefrom “the Wuchan ro ' 
people’s court, a court secretary, and a court policeman. oe Ut 


He then 
read aloud a written judgment that declared Li guilty of attempting illegally 
to cross the border but that 
activity. The judge sentenced Li to eighteen months of imprisonment but said that 
since he had already been detained for a longer period, he would be released 
immediately. Li was told that if he disagreed with the judgment, he could 
appeal within three days. 


1. Of what did Li’s “trial” consist? 


2. If Li had accepted the offer of counsel it is very likely that his case would have 
been publicly tried. What difference might this have made? 


ITEM 213 


The following account by Mrs. Adele Rickett (see Item 176) refersetosthespre-. 


constitutional era and provides further evidence that even in the “trials” of that 


period a conscientious effort was often made to determine the accuracy of the 


accusation. — 
[Rickett and Rickett, Prisoners of Liberation (1957), pp. 214-215] 

[I]n the eight months I spent in cell No. 9 I learned much from her [Jeng 
Ai-ling]. 

She never talked much about her crimes, except for the fact that she had 
been involved in smuggling and the misuse of government funds. One day, how- 


ever, she described part of her investigation, and said that in one instance there 
was a question about the placing of responsibility for some point in her crime. 






several witnesses who said it was» For eleven months the People’s Government 
i i nd she was summoned to court sixteen or seven- 
teen times to be confronted by witnesses. Each time she was asked to state her 
version of the story. A witness would then be brought in and asked to state 
his version. When he had finished, Jeng Ai-ling spoke again in her own defense, 
and in each case the witness backed down and admitted that he might have 





been wrong. Jeng Ai-ling remained steadfast during the questioning and in the 
end the Spee vURRIOHEETE TIE HP =e eenoaciceensebGunanceciliney 


the,truth.In telling us of her experience, she paced up and down the cell, her 
eyes sometimes crinkling at the sides with laughter, sometimes shining bright with 
excitement as she related the flustered shame of each witness as he admitted his 
mistake. 


_l 
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She then continued, “It does happen sometimes that mistakes occur and 
it takes a lot of stamina to see the thing through until truth is established.” 


[_ ITEM 214 
verification of the bill of prosecution. — 
[Yang P’eng and Lin Ch’ih-chung, “Investigate Deeply, Handle Cases Conscien- 
tiously,” Fu-chien jih-pao (Fukien daily), Aug. 14, 1956) 


At the end of last year, Judge Kao Hsing-kuang of the Fu-an county people’s 
court received the counterrevyolutionary*case*of Su Shun-ch’ing from San-k’eng 
village in the administrative village of Chi-k’eng. 

Kao Hsing-kuang, as usual, first carefully looked over the entire file of the 
case from beginning to end: the letters of denunciation from the masses, the 
public security bureau’s preparatory investigation record, the procuracy’s bill 
of prosecution, and real evidence such as a writing brush. In the preparatory 
investigation record, he saw the paragraph from Su Shun-ch’ing’s statement: 
“At five P.M. on the eighteenth of December when I was on my way to Su 
Ming-sheng’s home in the village to see him about his illness I used a brush 
for writing prescriptions to write the reactionary slogans on a panel of the door 
of the agricultural cooperative.” He [Kao Hsing-kuang] thought: in broad day- 
light he wrote reactionary slogans on the door of the agricultural cooperative. 
Could it be that he was not afraid of being seen by passing pedestrians? Further- 
more those letters of denunciation contradicted each other in places: some 
said the reactionary slogans were written with a brush, and others said they 
were written with charcoal. Therefore, before bringing up defendant Su Shun- 
ching for hearing, he took advantage of the fact that there was an enlarged 
cadres’ meeting being held in the county, and he sought out the secretary of 
the Party branch in the administrative village of Chi-k’eng, the head of the 
administrative village and the head of the work group in order to understand 
the facts of the case. They all said that the reactionary slogans were written 
with a brush. The head of the administrative village also added that the assistant 
head and the principal of the people’s school both personally had seen Su Shun- 
ch’ing writing the reactionary slogans. It looked as if there were nothing wrong. 
But after returning to the court, he became suspicious of something else :siftsomew 






During the talk, 
Su Shun-ch’ing again repeated from beginning to end the admission he made 
during the public security bureau’s preparatory investigation. When Kao Hsing- 
kuang began to question him some more, Su Shun-ch’ing said this: “Upright 
judge, I can only say that I really did this thing. Make a judgment quickly and 
let me go to reform through labor!” 
At that time Kao Hsing-kuang thought: this case has passed through [the stage 
of] preparatory investigation by the public security bureau, and the procuracy has 
investigated it and has initiated prosecution, Witnesses and real evidence are 
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complete, and the defendant also has already admitted [the facts charged] 
without reservation, so that it can be said that there is no problem. But when 
he [Kao] was about to take up his pen to write the judgment, he again felt 
that his suspicions had still not been resolved. In particular [the evidence] that 
Su Shun-ch’ing had personally been seen writing the reactionary slogans by 
the assistant head of the administrative village and the principal of the people's 
school had not been checked. I cannot make a judgment in this way. But I do 
not have sufficient reasons for not making a judgment and sending the case back 


to the procuracy. He thought and thought. Whenhe*thought-aboutethe»re- 
iniditeeeaietl siaaas 1 when in particular he thought about the 


irit of the Party Central C ittee’s instructions “to heighten vigilance, ; i igi to 
liquidate all special agents, toypreventunistakes and not to wrong a good person, , 
he determined to go down to the administrative village 

the case deeply. His idea was supported and approved by the president of 
the court. 

On February 28 of this year Kao Hsing-kuang arrived at the administrative 
village of Chi-k’eng. After he had arrived, he first held an informal discussion 
meeting with the important cadres of the administrative village. At the meeting, 
as the cadres described the solving of the case, 





. Furthermore, 
an important problem was verified at the meeting, namely, that the assistant head 
of the administrative village and the principal of the people’s school had not 
seen Su Shun-ch’ing write the reactionary slogans. After the meeting, Kao 
Hsing-kuang went to the scene of the crime in San-K’eng village for an on-the- 
spot investigation. He discovered that the position of the panel of the door on 
which the reactionary slogans were written was very high and that it would 
not have been easy for Su Shun-ch’ing, who was very short, to have written 
characters on such a high place. Although the characters of the reactionary 
slogans had already faded, it could vaguely be seen that charcoal had been used 
to write them. When he was investigating, a people’s assessor named Su Sheng-ti 
reported that last summer when he was cooling off in a place opposite that 
building, he saw those characters, but because he could not read he did not 
know they were reactionary slogans. The fact completely contradicted the 
defendant’s statement. After understanding these circumstances, he penetrated 
the masses in order to continue to investigate. Four of Su Shun-ch’ing’s neighbors, 
including peasant Su Shou-ch’tian, all said that on the afternoon of December 18 
they saw Su Shun-ch’ing and his niece’s husband, Chao T’ung-ti, go into the 
fields together to sow wheat and that the two did not return home until the 
sun had gone down. When Kao Hsing-kuang went to Su Ming-sheng’s home 
to ask some questions, both the father and the son said that Su Shun-ch’ing 
went to his [Su Ming-sheng’s] home to see him about his illness twice on 
December 16. At that time Su Shun-ch’ing used an already prepared herb 
medicine, and he certainly was not carrying a brush for writing prescriptions. 
After examining all this evidence, the facts were clarified. The next day he 
[Kao] took this circumstantial evidence and the door panel on which the 
reactionary slogans were written and he returned to the court. After the leader- 
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ship had studied the results of his investigation, Kao Hsing-kuang brought | 


This is what had happened: in December of last year, when the principal 
of the people’s school in Fu-an county’s San-k’eng village discovered the 
reactionary slogans, he reported it to the government of the administrative 
village. The government of the administrative village suspected it was the work 
of Su Shun-ch’ing, who had served as a pao head [see Item 9] in the counterfeit 
[KMT] government, so they called him in for a talk and encouraged him to 
confess. Certain individual cadres also erroneously tried to obtain a statement 
from him by enticement, telling him that there would be no problem if he just 
cleared up the matter. At the same time they summoned the masses to the 
government [office] to await his confession and told him that if he did not 
confess, they [the masses] would not let him return home. So it became a 
situation of obtaining a statement by coercion. Su Shun-ch’ing had served 
as a pao head in the counterfeit government before liberation, and he was afraid 
of being struggled by the masses. After listening to the cadres of the administrative 
village, he admitted it [writing the slogans]. When he was [subsequently] seized 
by the public security bureau, he was afraid that if he “recanted” he would be 
dealt with with increased severity, so he persisted in refusing to speak the truth. 

After the facts of the entire case were clarified, the county people’s court 
quickly gave the order to release Su Shun-ch’ing. 


part from minor criminal 
cases that are closely related to civil disputes, such as bigamy and adultery,,aspublic 


significance or when an effort is made to comply with the request of a visiting 
foreign delegation;»as in Item 210D. See section C, subsection 4, this chapter. This 
sudden abandonment of the constitutional model required the PRC to expend con- 


siderable resources in re-educating its judicial personnel to,acceptthe abrupt shift in 
policy and the revised standards of judicial behavior. 
ITEMS 215A-215B 


These articles are 


rolesofedefenselawyers"'so that, to the extent that they continued to be employed, 
their activities became more circumscribed»than ever. 
ITEM 215A 
[Su I, “Should a Defender Attack Crime or Protect Crime?” CF YC, 2:76-77 (19589] 
In its fourth issue for 1957, Political-Legal Research published Comrade 


Wu Lei’s article, “A Study of the Position of the Defender in Our Country’s 
Criminal Litigation.” It mainly discusses the problem of how defenders (prin- 
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cipally lawyers) should handle the situation when they discover new facts about 
the defendant’s crime which he has not confessed to an investigating organ or 
court. The author’s opinions are like this: “Because of his position and function 
in litigation, the defender absolutely may not do anything that is unfavorable 
to the defendant. When in the course of performing his duties the defender 
discovers new facts about the crime of a defendant which the defendant has 
not confessed to an investigating organ or court, he should rouse and persuade 
the defendant to confess in an effort to obtain lenient treatment. When this 
is without effect, the defender may not reveal the facts. All other forms of 
revealing facts about the defendant’s crime that supposedly do not affect the 
defense system should be strictly prohibited. Only in this way can the defense 
system be correctly and smoothly implemented.” 

In order to prove his own point of view the author gives these reasons: 
(1) from beginning to end the defender is the person who is always most 
trusted by the defendant; he may not during litigation do something that is 
unfavorable to the defendant; (2) to reveal and to prove that the defendant 
has committed a criminal act are the responsibilities of the public security and 
procuratorial organs; if the defender reveals and proves that the defendant 
has committed a crime, this will undermine the defense system; (3) if the 
defender reveals the crime, the defendant will become suspicious of the de- 
fender; will believe that the defender, the court, and the investigating organs are 
members of one family; and thus will not treat the defender as the person whom 
he trusts most; (4) to reveal the crime is, with respect to the people, a kind of 
deceit. From the above points it can be seen that Comrade Wu Lei long and 
comprehensively considered this problem of how the defendant is to be given 
increased benefits and how his confidence in the defender is to be increased. 
Comrade Wu Lei’s understanding of the goals of the defense system is not 
the same as ours, and I believe that his basic point of view is erroneous. 

Now I want to talk about the following points: 

1. Wh ec the goals ¢ ? I believe that the goals of the 
defense are: proceeding from objective truth and based upon the policies and 
laws of the state, to present, with respect to factual or legal matters, evidence, 


C 









to refute accusations that are incorrect or 
are not completely correct; to protect the lawful rights and interests of the 
defendant; exercising the power of adjudication more 
correctly; t > socialis ; to enable the weapons of the 
people’s democratic dictatorship to attack the enemy more forcefully than 
ever; and “not to let a bad person run rampant and not to wrong a good 
one” . 

2. What does undermining the defense system mean? Comrade Wu Lei 
believes that for the defender to reveal the crime of the defendant is to under- 
mine the defense system. First, he believes that to reveal and to prove that 
the defendant has committed a criminal act is the responsibility of the public 
security and procuratorial organs. Actually, to reveal and to prove the defendant's 
crime is the responsibility of the public security and procuratorial organs, but 
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Comrade Wu Lei has forgotten that our state organs are intimately linked to 
and rely on the masses. This is a principle that is prescribed in the Constitution. 
Intimate links with and reliance on the masses are in the excellent tradition of 
our country’s judicial and public security organs. Moreover, our country’s 






all criminal acts that infringe the public interests of the state and the under- 


takings of socialist construction. Whyscansa=people’slawyerswhowserveswas~ar 
legalwworker*bean*exception?xComrade Wu Lei says: “When the procuratorial 
organs conduct their struggle against criminal acts, they very much hope that 
the vast masses can provide them with clues, but they certainly do not hope 
nor ask that the defender obtain facts about the crime [for them] from the 


‘ww, defendant.” 
? Let me ask: is 


there a legal or moral basis for this? I see no basis for it. Next, Comrade Wu 
Lei says that “from beginning to end the defender is the person who is always 
most trusted by the defendant . . . if he discovers new facts about the crime 
of the defendant which the defendant has not confessed, and he then reveals 
them, the defendant will become suspicious of the defender; will believe that 
the defender, the court, and the investigating organs are members of one 
family; and thus will no longer treat the defender as the person whom he 


trusts most.” i re: 
v trustyour:country’s:defensesystemwHe should have confidence that the defender 


will protect his lawful rights and interests. Moreover, many defendants in fact 
do have such confidence. This is because of the strength and consolidation of 
our people’s political power and the lofty prestige of the Party and the govern- 
ment. But is the defender then the person most trusted by the defendant? 
This is not possible, because criminals, those who sabotage socialist construction 
and reform, are still hostile to socialism and the people’s democratic legal 
system. Although they submit to the policy of confession, have a way out 
indicated to them, receive all kinds of education from the public security and 
procuratorial organs, and repent, it is not very likely that they abandon their 
standpoint at one stroke. Because of this it is not possible for them completely 
to trust an upright people’s lawyer who protects the socialist legal system. As 
to the problem of whether or not the defender, the court, and the investigating 
organs are members of one family, if these “members of one family” refer to 
organizational structure, our answer is negative; if it refers to politics, then 
they are “members of one family,” because their common goal is to protect and 
to consolidate the socialist legal system. We are not afraid of anyone’s having 
doubts about this problem of “members of one family.” If the defendant has 
doubts, this should not affect the defender in any way. Whatshouldedetermine, 

and not 
whether the defendant has doubts. Finally, I believe that the problem of 
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whether or not the defense system is undermined should be considered from 
the point of view of the interests of the people. Whatever is favorable to the 
people protects the defense system and will also earn the praise and support of 
the people. 

From the above it can be seen that our views and those of Comrade Wu Lei 
are fundamentally different. Why do we have these differences? I believe that 
in the final analysis it is a problem of standpoint. Comrade Wu Lei takes the 
standpoint of the defendant. Everything starts out from what is beneficial to 
the defendant. Although Comrade Wu Lei says that the defender “has an 
independent position in criminal litigation and is an independent subject in 
litigation” and that the defender “takes the standpoint of the state and the 
people,” when it comes to concrete problems he [the defender] has gone 
over to the defendant’s side. Moreover, Wu Lei even says that to reveal a 
crime that the defendant has not confessed is, “with respect to the people, deceit.” 
Our view is exactly the opposite. Not to reveal it is deceit with respect to the 


people and the state! 
ITEM 215B 4 


[Wu Lei, “An Examination of the Article ‘A Study of the Position of the Defender 
in Our Country’s Criminal Litigation,” CFYC, 2:78 (4958)]» 


My article, “A Study of the Position of the Defender in Our Country's *~%' lect 
Criminal Litigation,” was published in the fourth issue of Political-Legal Re- 
search for 1957. Because of dogmatism in my personal methods of thinking «* ea 
and the existence of the concept of idealism, [my discussion of] the problem ~~ lane: 
of whether a defender may reveal new facts about the crime that he has dis- 
covered while performing his duties was dissevered from practice, did not start 
out from reality, and dealt rigidly with provisions of law. Therefore, errors 
occurred with respect to many questions. At present, the nature of these 
errors is not only a matter of debate in academic theory, it is also a matter 
of political standpoint of a fundamental nature. These erroneous concepts must 
be conscientiously examined and thoroughly censured. 


ITEMS 216A-—216B 4 
ITEM 216A 4 


[Chang Hui et al., “These Are Not the Basic Principles of Our Country’s Criminal 
Litigation,” CF YC, 4:77-78 (1958)] 


In our country’s criminal litigation the position and the rights of the prosecutor 
Because the people’s procuracy serves as the 
state prosecutor, com equality cannot be asked for. The procuratorial organ 
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is the instrument of the dictatorship of the proletariat. Its task is, through the 
handling of cases, to attack the enemy, to protect the people, and to prevent 
crime. 

If we demand that the position and the rights of the enemies of the people be 
equal to the state prosecutor, this will of necessity weaken the role of the 
struggle against the enemy. 










nd, although there is a 
division of labor and responsibility between it and the public security and 
procuratorial organs, the three organs perform the common task of sup- 
pressing enemies, punishing criminals, and protecting the people. A court 


and even less can it maintain neutrality. 


It should actively take the initiative 
in investigating» criminals~and=in»punishing»them. Therefore, the concept of 
the so-called” “clear separation between the ~adjudication~-function~and~the 
prosecution:function”isserroneous: From the point of view of judicial practice 


it is difficult strictly to separate a court’s [function in] adjudication and prosecu- 
tion because in court adjudication it is mainly the adjudication officers who 
take the initiative in examining the evidence of the defendant’s crime and who, 
when the evidence is insufficient, take the initiative in investigating and obtain- 
ing new evidence, in questioning the defendant and witnesses, etc. When they 
discover new criminals or new facts about the crime they promptly investigate 
them. Moreover, when the state prosecutor does not appear in court to support 
the prosecution, the court then also performs the activity of the prosecutor. 
The court certainly does not render a judgment favorable to the defendant be- 
cause the prosecutor did not appear. Of course, we cannot confuse adjudication 
and prosecution, Adjudication is conducted by the court, initiation of prosecu- 
tion and support of the prosecution are mainly conducted by the procuracy. From 
this it can be seen that the concept of a clear separation between the ad- 
judication function and the prosecution function is a concept that is favorable to 
the defendant. We believe that the adjudication and prosecution functions should 
be both separated and not separated. 





ITEM 216B 


[Shen Ch’i-szu, “Censure ‘the Principle of Debate’ in the Criminal Litigation of the 
Bourgeoisie,” CF YC, 1:33—34 (4960)) 


[BJut counterrevolutionary and bad elements, because of their reactionary 
nature and vain hope of escaping punishment, will resort to all kinds of 
conspiracies and plots to oppose prosecution by the procuratorial organs and 
adjudication by the courts. Therefore, it is not difficult to understand that the 
trial of counterrevolutionary and bad elements is a sharp face-to-face struggle 
to put dictatorship into effect against the enemy. In this struggle if, as some 
people advocate, we “let the defendant have equal rights with the procuratorial 
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; and distort the facts, 





So, after all, what is the reality and the significance of our country’s provision 
that “ 2 







SS 


otec . The provision in the Constitution and 
in the Law for the Organization of People’s Courts that “the defendant shall 
have the right to have a defense” is a similar kind of system. We believe that 
this system provides that in court adjudication it is permissible for criminal 
defendants (criminals) to defend themselves, with the precondition that they 
. The significance of this 
provision lies in the fact that through questioning and through the criminal’s 
defense the criminal’s crime can be further examined and his guilt proved; 





and through his defense his attitude toward admitting his guilt of the crime 
can be observed, and this is helpful to us in determining his punishment. In 
summary, the only purpose for prescribing that “the defendant shall have the 





and firmly. 


ITEM 217 


[Chang Hui et al., “These Are Not the Basic Principles of Our Country’s Criminal 
Litigation” (1958), pp. 78-79] 


The procedure of uninterrupted adjudication of the bourgeois countries and 
of the Kuomintang is incompatible with the principles and procedure of our 
adjudication. In our investigation and adjudication we adopt the principle of 

to punish crime, to 
safeguard the realization of the central task of a given period, and to prevent 
crime. 





Except 
for those few cases in which the facts are simple and which can be en 
after one hearing, the correct adjudication of the majority of cases requires 
a certain period of interruption between receipt of a case and pronouncement 
of judgment, because criminal cases usually require investigation and a number 
of court sessions before the facts are clarified. Also, after the court makes a 
judgment, it must be examined and approved. These processes inevitably 
interrupt adjudication. During the period of interruption, the handling of many 
other cases should be fitted in. We absolutely cannot cease work and await 
the conclusion of one case before handling another case. Actually, the Kuo- 
mintang certainly did not handle cases in accordance with what the law pre- 
scribed. Delay in litigating cases was a characteristic of their adjudication. 


7B 


a 
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Frequently their cases dragged on for three to five years with no conclusion to 
adjudication. 


~? This requires concrete analysis. Cases that are 
adjudicated by the collegial panel of courts of first instance are all handled on 
the basis of deeply penetrating the masses and examining, studying, and 
clearing up the facts before forwarding them to a court for adjudication. When 
inunthondalend neti itewill ‘fyetl ; 
For example, 
‘when the opinions of the witnesses and experts are already in written form and 
“no doubts or contradictions have been discovered in the course of examining 
them, or when they live very far from the court, the place of adjudication, it 
is permissible not to summon them; when there are a number of witnesses in a 
case it is permissible not to summon for interrogation secondary witnesses whose 
connection with the case is not too great. Persons who have denounced the 
crime normally cannot be summoned to court to testify. When the investigation 
and adjudication officers already understand a witness and have clarified the 
circumstances, there is no need to notify him to appear in court. 


ITEMS 218A-—218D. PROPAGANDA IMAGE 


The advent of the great leap forward in the spring of 1958, before the antirightist — 
; ‘cial 
trials. Items 218A—218D are representative selections from the large number of 
articles in which the courts, as well as the procuracy and police, were said to be 


vigorously applying the newly re-emphasized mass line. Some~of the» innovations 
i i eishateadl hile..oth semlienieilaniil 
enduring. — 

ITEM 218A 


Two of the basic principles of themewly:resemphasized mass line-in judicial work 
stressed the importance of relying,»on the masses for»‘‘on-the-spot”,adjudication and 


the importance of enhanced judicial cooperation, with the police and procuracy. This 
item reveals what these principles were usually said to entail. 





[Chang Wu-yiin, “Smash Permanent Rules, Go 1,000 Li in One Day” (1958), pp. 
58-59] 


What methods are usedstovhandle cases wellvand:fast? What is especially worth 


mentioning here is the method of coordinating the mass line with the specialized 


organs, namely, cooperation among the “three families” (the public security 
(the officer in charge of preparatory examination, the procurator and the judge), 
combined debate, thoroughly rousing the masses, denouncing and exposing crime, 
on-the-spot arrest, initiation of prosecution, and adjudication. This is a new 
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creative experience in the handling of cases that has occurred since the leap 


forward, and at the same time, it is also atraditional:method»of*handling»cases’ 
thatyhas*anational)style» For example, in Chien-ho county, under the leadership 


of the county Party committee, the procuracy, the public security organ, and 
the court sent a work group composed of three officers to penetrate deeply 
into Nan-ming and Wench’iian, two large and complex administrative villages 
along the border. After arriving there they immediately made a report to the 
local Party committee about material they had obtained relating to the circum- 
stances of the enemy, and they informed themselves about new material relating 
to current activity. After approving arrests, they concentrated all the offenders 
in an administrative village, conducted a preparatory examination, and checked 


the material. After the legal documents of the preparatory examination of the 
case had been completed, the offenders were taken to a place for an on-the-spot 


shearing» When hearing the case of a certain Hsii who was both a counterrevolu- 
tionary and an opium offender, before the court was convened they [the three 
officers] determined the facts of the crime and discussed their views about de- 

with Party and Youth 
League members and with activists, and sought their opinions. Later they used 
the rest period of over a thousand members of the masses who were repairing a 


road to convene the court for a hearing. Doing»itin»this:way not-only reduced. 
re bes li ; lye tl meiniendiimped] 
ve shedeth Sahel jeforcefull ; 
For example, during the ad- 
judication of the case of a certain Shao, who sabotaged [state] unified purchasing 
and marketing, after the procurator read aloud the bill of prosecution, the 
masses said that the defendant had committed still other evil crimes and 
immediately exposed two crimes. One of them was participation in a killing 
and, after an examination of the reliability [of the facts], he was sentenced 
to nine years [of imprisonment]. After the criminal Shao’s sentence was pro- 
nounced, the masses denounced two criminals on the spot who, after examination 
of the evidence, were promptly arrested. Under the intimidating influence of 
the masses, one of the opium offenders handed over 220 ounces of opium 
on the spot, and the other handed over 198 ounces of silver that was used as 
capital for their opium trade. When accumulated cases were cleaned up in 
Jen-huai county, a work group composed of a procurator, an officer in 
charge of preparatory examination, and a judge took along the files, took the 
offenders into custody, and went up to the mountains or down to the ad- 
ministrative villages to examine the evidence and handle cases on the spot. 
They propounded the militant slogan of: “eat quickly, run down the road, 
smoke little, sleep little, do not rest, work at night, make the work site the 
office and rocks and clumps of mud the benches, unite into one heart, and 
clean up the accumulated cases.” Becausesthe»threevofficers cooperated in their 
effortsitethe»threeskinds»ofwork»procedure — preparatory examination, 
initiation of prosecution, and adjudication — they»simplified» the» procedures:for. 
—_ if ae 
sSessionsywete:;"when convening court for prosecution they also adopted the 
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practice of collectively informing the defendant of his litigation rights. Within 
twelve days at the work site this one work group, by investigating, conducting 
preparatory examinations, initiating prosecution, convening court, and adjudicat- 
ing, all at the work site, cleared up seventy-three accumulated cases. Doing 
things this way not only increased efficiency in handling cases but also made it 
possible to obtain thorough evidence and to close the cases promptly. For 
example, there was the case of a certain Chang who sabotaged an agricultural 
cooperative. During two interrogations by the procuracy he completely denied 
having committed the crime. Behind the procurator’s back he said: “If they want 
to clear up my case, Pao Kung® must be re-born .. .” We had an even 
more intelligent method than Pao Kung had. We took Chang down to the 
administrative village. 






iit. Thus prosecution was promptly initiated, and the offender 
was handed over for adjudication. Because the comrades can deeply penetrate 
“local areas and eat and live together with the masses, sharing their joys and 
sorrows, the handling of cases not only does not [adversely] affect production 
but, on the contrary, it stimulates production and receives the enthusiastic 
welcome of the masses. After they get to the local area, the secretary of the 
Party branch arranges a time and notifies the witnesses. The masses take the 


initiative in reporting the situation, and the secretary of the Party branch says. 
It is very good that you are now doing things»this»way.”’ Under the unifying 


arrangements of the Party committee the people’s procuracy of Chin-sha county 
took seven days’ time and handed over to the masses for debate the cases 
in which it had approved applications for arrest. On the basis of penetrating de- 
bate of the facts of the crime, thorough debate of reactionary thinking, and 
foul-smelling debate with the criminals, they convened mass meetings at work 
sites and in the fields and carried out searches and arrests in a concentrated 
manner. This not only educated the masses, but it strengthened their activism 
in the struggle against the enemy, attacked crime, and caused the disintegration 
of the enemy. As the above-mentioned situation has convincingly demonstrated, 
only by smashing permanent rules and by having the courage to innovate can 
our work leap forward; also, only by wiping out superstition and liberating 
thinking can 


ITEM 218B 


In this item the modelhjudgevof a rural people’s tribunal reveals to his fellow cadres 
some of the seerets*of'his*success in implementing the mass line. 


[Liu Tse-chiin, “Realizations from My Adjudication Work” (1959), pp. 49-50] 


(1) Combine on-the-spot adjudication withthe central-work . . . For ex- 


ample, during the plowing of fields in an all-out operation to sow wheat, in 


9. Pao Kung was a famous judge in Chinese history. 
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the western cooperative plowing brigade of Ch’ien-liu-wu-ying village, there 
was a landlord element named Ting Chien-ch’ang, who took advantage of the 
early mornings, while it was still dark, to engage in undercover sabotage of 
the plowing and sowing work. He also influenced two other cooperative members 
to conduct this undercover deception. When the tribunal heard of this, after 
asking the Party committee for instructions, it immediately rushed to the work 
site and combined plowing with learning about the circumstances of the case. 
At noon it took advantage of the cooperative members’ lunch period to conduct 
a public hearing on the spot, so that the cooperative members could combine 
their plowing with discussion [of the case]. The second time the cooperative 
members took their rest I adopted the method of a meeting at the scene to 
handle the case in front of the masses. I arrested and sentenced the bad 
element Ting Chien-ch’ang. I gave the two other cooperative members criticism. 
At the same time I combined the work of sowing wheat with lectures on law. 
I commended the good people; I also vigorously criticized those who were 
not good without mentioning their names. Thus I stimulated the plowing 
efforts of the cooperative members, and they were unusually satisfied with this. 
(3) Combine» on-the-spot” adjudication with discussion” in~order»to-lay~a~ 
In this way we can give cooperative members 
time to think so that they are prepared to speak at the time of our debate. 


which is combined with a clear discussion of the circumstances of the case. 
For example: What do you think about the facts of this case? Are there still 
things about which he [the defendant] is not telling us? We discuss their views 
on handling the case. The cadres deeply and with selected emphasis penetrate 
each group of laborers to inspire them; before the next rest period they report 
the discussions of each group and its views on handling the case, and they 
wait for the second rest period to conduct a debate. In this way they can 
lysing ; tl —_ van 
(4) Combine on-the-spot-adjudication-withdebate: To combine adjudication 
with debate we must adjudicate on the spot. If we adjudicate at a formal public 
trial session, since that is not in the village where the masses live together, they 
cannot understand the circumstances of the case, and there can be no debate. 
If we combine on-the-spot adjudication with debate, not only can we distinguish 
right from wrong, we can also make unlawful elements bow their heads and 
admit their guilt in front of the masses. For example, in the district of Tung- 
chen-chuang in on-the-spot adjudication of a case in which Wang Yii-jung 
beat someone up, the defendant not only would not admit beating him up, he 
also would not even admit speaking abusively to him. After the debate among the 
cooperative members, one cooperative member, Liu Feng-chiin, pointed out 
right there: “By not admitting you beat him up you are really not being honest. 
That day when you hit him I pulled you away, and you gave him another two 
kicks. I got very worried.” After hearing the proof presented during this debate 
the defendant bowed his head and admitted his wrong. 


(6) Combine,on-the-spotvadjudication- with investigation» When we go down 


2 
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to the administrative village to adjudicate on the spot we should take along those 
cases in that district that require investigation so that we can combine on-the-spot 


adjudication with ee investigations. This "saves more*time than specially” 
can at the same time solve some of them. 
(7) Combine on-the-spot adjudication with [the work of] the departments 
concerned, Doing this will result in “more people, prompter action, and greater 
care, and it will come close to satisfying both sides.” Forvexample, when we 
investigated the transportation»situation in a certain village, we combined with 
ten people from the market administration committee, the commodity exchange, 
and other departments concerned. In two days we clarified a situation of transport 


speculation involving fifty men in four villages, so that the case was promptly 
handled. 








ITEM 218C 
In this report the president of the high people’s court of Shantung province rec- 


[Wang Yiin-sheng, “How Adjudication Work Implements the Mass Line,” CFYC, 
6:38, 39 (1959)] 





This is an important sign of 
how our country’s socialist judicial work differs from the judicial work of all 
capitalist countries. 

. In the great leap forward in judicial work, apart from the relatively 
ordinary cases in which on-the-spot investigation and on-the-spot adjudication 
(mediation) are put into effect, the courts in the various places broadly adopted 
the method of adjudication which combines adjudication in court with debate 
by the masses, further developing the fine tradition of the mass line. 

Combining adjudication in court with debate by the masses is a new develop- 
ment in implementing the mass line in judicial work; it is a concrete application 
to adjudication work of the Party’s mass line work method of great blooming, 


great contending, and great debates. 


As for criminal 


cases, it rare ~- sini results in the acquisition 
of thorough evidentiary materials; it deprives criminals, when confronted by 
the masses, of any way of cunningly denying their guilt; it effectively isolates and 
attacks the arrogant manner of criminals; it educates the masses clearly to 
demarcate the boundary between the enemy and us; and it heightens revolutionary 
vigilance. The action of the masses even further narrows the sphere of activity 


of the enemy and of all kinds of criminals and thereby attains the goal of 
preventing and reducing crime » (2 








Its results are even better than 
those achieved by simply lecturing to the masses about law or by drawing the 
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masses into participation as spectators in court, and it enables the policies and 
laws of the Party and the state to penetrate even deeper into the hearts of the 
people. (3) Because the opinions and views of the masses are listened to from 
all angles, the people’s court can consider the cases that it handles even more 
comprehensively, and this effectively guarantees the quality of the case, raises 
work efficiency, and avoids and prevents the possibility that certain short- 
comings and errors will occur. (4) It can do an even better job of placing 
adjudication work under the supervision of the vast masses and of obtaining 
their assistance and support. Many judges realize through practice that the 
concentrated wisdom of the masses is the greatest wisdom and that the law can 
be correctly executed and develop its strength only if it is understood by the 
masses. 

. . . Since the great leap forward, combining adjudication with productive 
labor in the various places has been one of the best methods. By laboring to- 
gether with the masses, judges understand the circumstances and conduct 
adjudication in their leisure time. Among the methods of adjudication activity 
are the informal discussion meeting; debate meeting, both small-scale and large- 
scale; mediation and giving judgment. This not only does not hinder production 
by the masses but also makes handling cases both fast and good. 


ITEM 218D 
This article deals with the j 
‘and procuracy»but says nothing of the role of the masses in the judicial process. 


[(““Canton’s Political-Legal Departments Experiment with Cooperation in Case Han- 
dling,” Nan-fang jih-pao (Southern daily), March 30, 1958] 


The public security bureau, the people’s procuracy, and the intermediate 
people’s,courtof the city of Canton have recently experimented with uniting in 
handling cases. By resolving their mutual problems of coordination and co- 
operation and improving their work methods, they have raised their average 
efficiency in handling cases four and a half times higher than last year. The ex- 
periment proves that all political-legal work can leap forward. 


In the past, these three organs handled cases with complicated procedures. 
» Their thinking was‘not-unified, they could not coordinate closely, and in handling 


cases each organ managed one section. Some systems of rules were already out 
of date and did not meet the actual circumstances; some were misapplications of 
doctrine which mechanically used viewpoints of the old law. Handlinga*complete 
i ps, and proc- 

esses and ordinarily required 
In order to organize a great leap forward in political-legal work and to develop 
even further the power of the weapons of dictatorship, on the 19th of this month 
the city’s public security bureau, procuracy, and court studied how the three 
units could coordinate, cooperate, and unite in the struggle against the enemy, 
and they also studied the questions of how procedures and steps in the handling 
of cases could be reduced, how methods of handling cases and legal documents 
could be improved, and how efficiency in handling cases could be raised. They 
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selected seven different cases with which to conduct an experiment, courageously 
eliminated thirty-seven unnecessary procedures and steps and made it twenty- 


eight [sic]. At the same time, 





that is, reading 


case files and interrogating. With respect to methods of handling cases, they 
created the method whereby four officers (investigator, procurator, officer in 
charge of preparatory examination, and judge) get together and directly handle 
the case; three officers (or four) assemble, and the three chiefs (chief of the 
public security bureau, chief procurator, and president of the court) decide to 
divide the work; in doing that part of the work they have undertaken to do, they 













and not asking about anything else and not 
cooperating. Now they impel each other, coordinate with each other, and act 
unitedly. 

The results of the experiment with the seven cases show that one case, from 
arrest to judgment, requires only twenty-nine hours and forty-nine minutes to 
pass through the three units — the public security organ, the procuracy, and the 
court. The i than last year. From 
the point of view of public security the efficiency in handling counterrevolutionary 
cases is fourteen times higher than last year. The procuracy’s efficiency in han- 
dling cases is 21.7 times higher than last year. And it is about 40 times higher 
than that of a few days ago when the procuracy experimented with handling cases 
alone. Adjudication of the seven experimental cases by the court proved that the 
quality and speed [of the work done] was good. 







UA ee Bl a Oe. ae Pe Ge) Pee ee — BE 


ITEMS 219A-219B. OPERATIONAL CO) 
Interviews suggest that published accounts such as ‘Items 218A=218C exaggerate: 


continued to be attached to the attitude of the masses 
toward the defendant, gin conn rhe atared f eatoe f the mab 


deaders = ne pol ocuracy. This co- 
i Thus, the aspect of the leap discussed in 
Item 218D introduced some significant innovations. 


[_ ITEM 219A 


This item illustrates a type of cooperation among the law enforcement agencies that 












or difficulty. 


[Interview] 


While on duty one night in 1959 in the countryside, K’o, two other people’s 
militiamen, and the deputy leader of their production brigade’s militia unit found 
a dead pig and decided to have a feast. Much wine was consumed, and K’o 
especially became thoroughly intoxicated. After the feast the deputy leader and 
K’o picked up their rifles and went out to resume their joint patrol. Shortly 
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thereafter K’o saw someone in the shadows and shot him dead. The victim was 
the brother of the girl K’o had planned to marry. 

uestioned them thoroughly, and 
investigated the case. It decided that the deputy should receive thirty days of 
detention under the SAPA for having negligently permitted K’o to go out on 
armed patrol while K’o was highly intoxicated. Because the deputy himself had 
been intoxicated, his responsibility was deemed to be diminished, and he was 
for that reason exempted from criminal sanctions. 

The bureau found K’o’s case much more difficult to dispose of. Although it 
recognized that the degree of his intoxication precluded the killing being deemed 
murder, it was reluctant to hold that drinking had so diminished his responsibility 
as to make mere administrative punishment appropriate. Not to mete out a prison 
sentence for the taking of a human life in these circumstances, it was feared, 
would leave the public with a very bad impression. On the other hand, the mother 
and sister of the deceased had repeatedly come to the bureau to ask for leniency 


for on the ground. that he had had no intention of isthe halla Prior to” 





VU . 






1 i that K’o had 
to be sentenced to one year of imprisonment because of the importance of de- 
terring others and of avoiding popular dissatisfaction. The bureau then obtained 
the procuracy’s formal approval of an arrest warrant, the procuracy made out a 
bill of prosecution, and the case was quickly transferred to the court for com- 
pletion of the details of adjudication and sentencing. K’o was found guilty of 
“unintentional killing as a result of intoxication.” 


ITEM 219B 
rather 


Although “trial” has generally continued to take place behind the scenes’ 
than in public, the aura of the mass line has been maintained by frequently pronounc-— 


ing sentence before the masses, as in this item. | 


[Ts’ui Ch’eng-hsiian,!° “How We Defended the Safety of Hsing-fu People’s Com- 
mune” (1958), p. 62] 


Following the establishment of the communes, in Hsin-hsiang city there was a 
high tide in which everyone produced iron and steel. Some delinquent elements 
in society took advantage of the opening provided by everyone’s being mobilized 
to produce iron and steel to steal public and private property. This directly 
affected the masses’ production morale and the completion of iron and steel tasks. 
In order to defend the commune’s iron and steel production we publicly handled 
a batch of theft, fraud, and other cases of current sabotage. In order to broaden 


the impact we-alsovselected two groups of thieves; took them into the streets, to 


the train station, and to the iron and steel work sites, and»pronounced»their. 
sentences»en route, Combining the pronouncement of sentences with broadly 
developing [the use of] propaganda. Over 6000 members of the masses were 
educated. This warned the delinquent elements, educated the masses to heighten 


10. See Chap. V, note 6. 


al 
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their vigilance, and powerfully defended the smooth operation of the commune 
and iron and steel production. The masses were very much satisfied with this 
method. 


Recall the constitutional- 


type trial witnessed by the delegation of Japanese lawyers that visited the PRC in 
1959 (Item 210D). 


? ‘ Note that in neither account 


is any mention made of the role of lawyers, either for the prosecution or defense. 





ITEM 220 


[Sun Chia-hsing (Judge of the People’s Court of Li-shu County, Kirin Province), 
“Realizations from Participating in Production and Defending Production,” JMJP, 
May 13, 1959] 


Last year on October 30, just when a “satellite” was launched in a factory, 
the thief Lo Yii-chiang used that opportunity to steal the oil line of a diesel 
engine. When I watched them start the oven for production, I discovered that 
the oil line had been stolen. I quickly telephoned the relevant department and 
sent men to intercept the thief. The thief was caught at the railroad crossing at 
Kuo-chia-tien street on the same day. 
various groups selected representatives and organized them 
one hundred persons at the scene of the theft, and 
case and sentenced the defendant to three years of im 
broadly 

“case, we had the representatives of the groups transmit the pronouncements of 
the judgment to their groups, printed and distributed to the groups over 300 
large character copies of the written judgment, and organized the workers to 
conduct discussions of the judgment. 









sonment. In order 


ITEM 221 


[Interview] 


Several years prior to liberation Tu and Wang had married in customary 
fashion in Fukien province. After the Communist takeover they fled to Singapore. 
In 1954 Tu returned to his home on the mainland without Wang. In 1957 he 
and Li fell in love and decided to marry. Li’s mother opposed the plan and went 
to the county basic level court to complain that the marriage should not be 
allowed on the ground that Tu already had a wife in Singapore. The court sum- 
moned Tu and Li and inquired into Tu’s marital status. Tu claimed that he and 
Wang had dissolved their relationship prior to his return from Singapore. On this 
basis the judge stated that he could see no objection to the marriage, which took 
place shortly thereafter. 
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But in 1959 Wang came back from Singapore, claimed that she was still mar- 
tied to Tu, and was outraged at the news of his new marriage. She»went-to-the 
i i j j The bureau, 
however, advised her to take the case directly to court. Wang went to the court 
and made an oral complaint. The judge who had previously handled the matter 
investigated it further and then summoned the parties. Tu, who had run away 
when Wang arrived from Singapore, was prevailed upon by friends to return and 
attend the hearing. 

The judge explained to Wang that at the time that the case first came before 
the court, because Wang was out of the country, the court had no way of verify- 
ing Tu’s assertion that his marriage to her had terminated. The judge said that 
if she insisted on proving that the marriage had not terminated he would be 
obligated to find Tu guilty of bigamy and sentence him to imprisonment. He 
would also grant her a divorce if she desired one, he said. But he cautioned her 
that sending Tu to prison would benefit no one and that she might find it difficult 
to return to Singapore, as she wished to do, once her marital status had changed. 
The judge advised her to think these matters over carefully before taking definite 
action. 

Several weeks later when the case was heard again, through more of the same 
reasoning, the judge succeeded in persuading Wang to withdraw her complaint 
and»to»return:to Singapore without altering the situation. 


0. THE QUESTION OF JUDICIAL INDEPENDENCE 


1 Article 4 of the 
Law for the Organization of the People’s Courts is identical. The final segment of 
this chapter is devoted to exploring the meaning given to this provision at the time 
of its promulgation and during the postconstitutional era. 


Although the Constitution provides that the courts shall conduct adjudication 
independently, . Article 112 of the Constitution 
of the and subject only 
to the law.” 12 Is'thi8\avsignificant difference? 

In China may a judge who handles a criminal case decide that case without 
consulting his superiors within the court? Can a judge afford to act contrary to the 
wishes of other government agencies and the Party? 









ITEMS 222A-222E. 


Items 222A-222B confirm that the j i _ 
significance 


if, P28. 
12. Constitution (Fundamental Law) of the Union of Soviet Socialist Republics (Mos- 
cow, 1960), p. 97. 
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the president of the entire court, and on certain ¢ occasions with the court’s adjudication 
committee. 


[Chang Hui et al., ‘ 


“The principle of oral presentation” cannot serve as a principle of litigation for 
public security organs, procuratorial organs, or people’s courts in the struggle 
against the enemy. No matter what kind of social intercourse there is between 
nations and between people, one cannot use only written materials and not resort 
to oral communication to exchange thoughts and conduct relations. Criminal 
litigation activity is no exception. But in the investigation and adjudication con- 
ducted by our public security and procuratorial organs and by our courts, «wiitten 
For example, there are the various 








records of investigation and adjudication, and then those of prosecution, written 


orders, and written judgments. In particular, when the adjudication committee 





e enemy the public security and procuratorial 
organs and the courts cannot but use speech to understand the circumstances. 
[However,] the principle of oral presentation is deceitful juggling by the bour- 
geois states. It is our view that if we use this trivial form, it will not benefit that 
struggle against the enemy but, on the contrary, will bind our hands and feet. 







In judicial practice these officers are not often 
replaced during adjudication. But when a replacement is made, adjudication is 
not and need not be started over again from the beginning, because the new 
adjudication officer can understand the circumstances of the case through the 
file, the record of adjudication, or through the explanation of other adjudication 
officers. Erroneously decided cases will therefore not be created. For the ad- 
judication to start anew only because of the replacement of an individual judge 
or assessor and without regard to whether or not it can be correctly handled 
would be a formalistic and wasteful method of doing things. It would not only 
and the punishment of crime, but it 
would also inevitably cause resentment among the people who participate in the 
case. It would be frivolous and laughable. 
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read aloud the written 
evidence in court; and not be limited to the evidence which both parties present. 










“People’s courts shall conduct ad- 
judication independently and shall be subject only to the law.” ‘ 






system of people’s courts independently conducting adjudication differs in two 


respects from the independence of judges. Fitsty"people’scourtswestablishwad=» 
“and Gifficuilticasesyand cases of legally effective judgments in which the president 


of the court has discovered an error in the application of the law or in the 
determination of the facts. 









ith the exception of relatively minor criminal cases, 
the judgment in all cases which the collegial panel adjudicates can only be pro- 
nounced after examination and approval by the president of the court and the 
chief judge. The discussion and decision by the adjudication committee and the 


9 the chief judge are 
Oo — interrogation of the 


witnesses or the defendant. Therefore, we certainly do not demand application 
of “the principle of directness.” 














[Chang Tzu-p’ei, “Censure the Bourgeois Principle of ‘the Judge’s Free Evaluation of 
the Evidence,” CFYC, 2:43, 44, 47-48 (1958)] 


“The judge’s free evaluation of the evidence” liberated the “‘judge’s conscious- 
ness” from the system of formalistic evidence and enabled him to rely on his own 
“good sense,” “freely” judge the evidence, and analyze the facts. This is because 
the class interests of the bourgeoisie and the interests of the circulation of capital 
required a more mature judge than the feudal era had in order better to meet 
the demands of the bourgeoisie’s development and required a more “rational” 
method of judging the evidence. But the system of formalistic evidence could not 
guarantee that the interests of the bourgeoisie would obtain the protection and 
development they ought to have. 
met the tide of bourgeois liberalis 


s@stablished’and was one of the slog 









nd the integrated ideological system that it 
s of the struggle to establish and consolidate 
d to realize bourgeois “democratic prin- 





ciples.” 
. “The judge’s free evaluation of the evidence” still actively serves the rule 
of the bourgeoisie for the following reasons: the main reason is that “the judge’s 
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d progressive forces, because the judge can, 
according to his “good sense,” “freely” judge the evidence and determine the facts 
of the case. That is to say, he can distort the facts, change black into white, and 
make a judgment that harms the laboring people, the Communist Party, and 
progressive persons. Even though there is actually no basis for political persecu- 
tion, the judge is under no necessity to explain the reasons for his determination 
of the facts . . . The principal characteristic of “the judge’s free evaluation of 


the evidence” refers to the judge’s judging the evidence and determining the 
facts. Riacciensittad nowepett Tek OP he Han eoenmNeR UPTIME 














o Party leadership over people’s courts, 
of our country’s Constitution, which prescribes that “people’s courts shall conduct 
adjudication independently and shall be subject only to the law.” The system of 
organization by which people’s courts conduct adjudication independently and 
are subject only to the law is a system. which is determined by 


r The bourgeois “judge’s free evaluation of the evidence” is not only antagonistic 


According to the provisions of this system, a people’s 
court has a president, chief judges, and judges. When adjudicating cases, it puts 
into effect the and it establishes an adjudication committee. The 
















a - ; 
a —_—_ 


g hich makes its decision 

( judgment) on the basis of the principle of the minority obeying the majority. 

Except in some minor criminal case generally these judgments all must be 

- examined and and the president of the court before 

judgment can be pronounced. legally effective 

judgments and orders of theycourt in which the president of the court has dis- 

covered some or the application of 

(es Taw are discussed and Decisions of the 

Me adjudication committee must all be executed by the president of the court, the 

Yechief judge, and the collegial panel. But under the bourgeois principle of “the 

‘ & % judge’s free evaluation of the evidence,” the judgments which are made by the 

a adjudication division are final decisions which cannot be changed except after 

appeal to an appellate division. refore, the bourgeois “judge’s free evaluation 

of the evidence” which th suggest should serve as a principle of our 

\ adjudication would violate untry’s Constitution and the Law for the 
@ Organization of People’s Courts. i i 
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Do the authors of the above articles, both of which were published in 1958, 
accurately portray the role originally intended for the adjudication committee? Items 


LAW_OF THE PRC FOR THE ORGANI TATION OF PEOPLE'S | COURT 





Article 10. People’s courts of the various levels shall set up adjudication com- 
mittees. The tasks of adjudication committees shall be to summarize adjudication 
-experience/andtordiscussimajomordifficultcasesyand other problems relating to 
adjudication work. ; 

Members of adjudication committees of local people’s courts of the various 
levels shall be cecommended»bysthewpresidents»of local»people’s” courts for ap= 
f corresponding levels. Members 
of the Adjudication Committee of the Supreme People’s Court shall be recom- 
mended by the President of the Supreme People’s Court for appointment and 
removal by the Standing Committee of the National People’s Congress. 

Meetings of adjudication committees of people’s courts of the various levels 
shall be presided over by the presidents of people’s courts; the chief procurators 
of people’s procuracies of corresponding levels shall have the right to attend 


such meetings. 


Hung was a railroad worker who in 1956 was discontented with his lot. His 
wages were low, and he was often criticized for being backward in his work. 
One day a “friend” who was visiting Hung’s room in Harbin saw a piece of paper 
on which Hung had written “Mao Tse-t’ung is dead.” The friend secretly picked 
up the paper and took it to the local public security station. After a brief in- 
vestigation Hung was arrested and prosecuted for current counterrevolutionary 
activity. 


«the casewAfter studying the file, 
president of the court. T 


he two of them were puzzled about how to dispose of 
the case. On the one hand, Hung had in effect cursed the Chairman of the 
People’s Republic and the Party, and this could not be tolerated. On the other 
hand, Hung was a worker, he had no history of counterrevolutionary activity, he 
had not circulated the statement in any way, and he had no counterrevolutionary 
motive or purpose. He was simply a backward type who had lost his temper in 
the privacy of his home. 

















After the problem was put to them, the committee members agreed that Hung 


ut they were also of the view 
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that he could not go unpunished. Several members suggested that he was guilty of 
defamation, a crime that was generally punishable by a sentence of from six 
months to two years of imprisonment, which seemed an appropriate punishment 
in the circumstances. A court secretary, who was a recent graduate of the Peking 
Political-Legal College and who, because of his advanced legal training, was 
normally invited to attend meetings of the adjudication committee, said nothing 
when the suggestion was first made. Bu 





at were in the possession of the court. 
He noted that both the criminal code Of the RSFSR and a leading text on Soviet 
criminal law stated that circulating Was an essential element of the crime of 
defamation. When the committee recomyened he spoke up and pointed out that 







after patient 


explanation by the secretary and long discussion, 








of publication and 
that if the court failed to uncover such evidence, the casé would have to be 
dismissed. With some grumbling the 

The judge in charge of the case then interrogated Hung i in a room at the public 
security detention house and later went to talk to Hung’s neighbors and co- 
workers but found no indication that he had expressed any counterrevolutionary 
views. Accordingly, Hung was released and was given a copy of a judgment that 
dismissed the charge of counterrevolutionary activity and stated that what he had 
written had amounted to a “backward opinion” for which he had been ap- 


ropriately criticized. 
f the iti cases he the court had handled 












hen a review was conducted of 


committees. Interviews hav 







kinds of cases that were formerly considered by the adjudication committee have 


hen necessary. Recall Item 219A, for example. This innovation, 


however, j 
ms , ecision | 
In the following excerpt, published in 1959, the model judge 


points out the advantages of this requirement. 
[Ligh Tse-chiin, “Reatizations from My Adjudication Work” (1959), p. 51] 


In August 1953 when I heard that I was going to be transferred by the or- 
ganization to work in the courts, I was a bit frightened. I believed that the re- 
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sponsibility of doing judicial work was great. At the same time I also believed 
that judicial work was “mysterious” and could not be done by ordinary men. The 
secretary of the county Party committee said to me: “You will have difficulties 
in the beginning but do not be afraid of them. Remember one word — ‘study.’ 
Study hard and ask many questions.” I thought to myself: deameaumemberoi~ 
I cannot bow to difficulties. Thus I made up my mind 


, to ask many questions, and to 
I arrived at the court, I observed others when they pre- 










study hard. 
sided in court. 






nd 


copied various types of judgments. When I wrote a judgment myself, I let 
other comrades correct it, and then I gave it to the president of the court for 
his examination. 


1. Does the fact that the individual judge cannot render a decision without the 
approval of higher court officials make the process arbitrary? Is such a procedure 
more likely to make the process ad hoc? 


2. To what extent can an analogy be drawn between the position of the Chinese 
judge and that of the trial examiner in the administrative process in the United States? 


ITEMS 223A-223D { §UBJECTION/T0 OTHER! GOVERNMENT ORGANS) 


Like other government personnel the @hinese*judgesisysubject*tova varietysofedis= 


But his 
removal from office, like his appointment to office, is governed by special constitutional 
and legislative provisions, which are reproduced in these items. 


ITEM 223A 
Sept. 20, 1954), pp. 12, 13, 14, 22, 25] 


Article 27. Phe NationaliPeople’s'Goneress'shall exercise the following powers: 


€7)-'Ts 
(8) To elect the f the Supreme People’s Procuracy . . .. 


Article 28. The National People’s Congress shall have the power to"remove: 
from office the following personnel: 
(4) The President of the Supreme People’s Court; 
(5) The Chief Procurator of the Supreme People’s Procuracy. 
Article 31. 
exercise the following power 
(9) T 











(10) To appoint and remove 
members of the Procuratorial Committee of the Supreme People’s Procu- 
racy . 


Article 59. People’s congresses of county level and above shall elect and shal! 
have power to remove from office presidents of people’s courts of corresponding 


levels. 
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Article 74. BP ee eer the President of the Supreme People’s Court 
and presidents of local people’s courts of the various levels shall be four 





F THE VARIOUS LEVELS 


Article 6. Local people’s congresses of the county level and above shail exer- 
cise the following powers in their respective administrative areas: 
(6) To elect presidents of people’s courts of corresponding levels; people’s 
congresses of provinces and cities directly under the central authority [shall 
exercise the power] to elect presidents of intermediate people’s courts. 


ITE 






(Sept. 
PP: 


Chapter 3. Adjudication Officers and Other Personnel of People’s Courts 


Section 1. Presidents, Chief Judges, and Judges 
Article 31. Gitizensywhoyhayesthewrighttowoterand to stand for election and 


have reached the age of twenty-three may be clected presidents of people's courts. 

or appointed vice-presidents, chief judges, associate chief judges, judges, and 

assistant judges; but persons who have been deprived of political rights shall be 

excepted. 

ticle 32. Presidents of local people’s courts of the various levels shall be 
, chief 








s, associate chief judges, and judges 


ablished according to districts in 


provinces and in cities directly 


hief judges, associate chief judges, and judges shall be 
and removed by people’s councils of provinces or of cities directly under the 
central authority. 

Presidents, vice-presidents, chief judges, associate chief judges, and judges of 
local people’s courts of the various levels in areas in which nationality groups are 
autonomous shall be elected, appointed, and removed by the organs of self-gov- 
ernment of the various levels. 

The President of the Supreme People’s Court shall be elected by the National 
People’s Congress; vice-presidents, chief judges, associate chief judges, and judges 
Shall be appointed and removed by the Standing Committee of the National 
People’s Congress. 


Article 33, The of presidents of people’s courts of the various 
levels shall b 
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Article 34, People’s courts of the various levels may, according to their needs, 
have 








es of local people’s courts of the various levels shall be appointede 
judici Assistant 
judges of the Supreme People’s Court shall be appointed and removed by the 
Ministry of Justice. 

Assistant judges shall help judges conduct their work. Assistant judges may, 
upon passage by the adjudication committee of a recommendation of the presi- 
dent of their court, temporarily perform the duties of a judge. 


OF THE PRC 


OF APPOINTMENT AND REMOVAL OF 
F THE SUPREME PEOPLE’S COURT AND LOCAL 
THE VARIOUS LEVELS (passed at the 12th meeting 
of the Standing Committee of the 2d session of the NPC, Jan. 21, promul- 
gated by the Chairman of the PRC, Jan. 21, 1960), FKHP, 11:120] 







In accordance with the proposal of Hsieh Chiieh-ts’ai, President of the Supreme 
People’s Court, relating to the problem of appointment and removal of assistant 
judges of the Supreme People’s Court and local people’s courts of the various 
levels, the twelfth meeting of the Standing Committee of the second session of 
the National People’s Congress decides: 






judges of local people’s courts of the various levels shall be appointed and re- 


1. According to the above documents what is the term of office of an ordinary 
judge? 

2. Who may remove him from office? 

3. On what grounds? 


ITEMS 2244-224C [SUBIECTION TOUTHENPARTS) 


Moreover, since the antirightist movement, 
and therefore subject to Party disciplinary sanctions as well as to 
those applicable to government personnel. These items illustrate the significance of 
Party membership for judicial service and the consequences of failure to heed, or 
sometimes to anticipate, the Party line. 





TEM 2248 


[“What Shortcomings Are There in the Work of the Supreme People’s Court?” JM JP, 
May 21 p. 2] 
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Wu Yii-heng, adviser of the Supreme People’s Court and deputy chairman of 
the Peking city committee of the democratic league, talked about the internal 
e believed that the major 
contradiction in the Supreme People’s Court is the contradiction between the 
leadership and the led, that is, the ¢ontradiction between the Party and the 
masses. He said that in implementing the cadres’ policy the Supreme People’s 
Court has displayed sectarianism. In recent years, non-Communist cadres have 
been uplifted and reformed. But 











e also said that former judicial personnel 
had not been fully utilized. 





(“The Supreme Court Wins a Great Victory in the Struggle against the Rightists,” 
JMJP, Dec. 12, 1957, p. 4] 






Recently the entire staff of th 













unching a determined s on two roads of 







the people’s judicial front an 


of the criminal division and member of the Communist Party), Lu Ming-chien 
(director of the research office and member of the Communist Party), Chu Yao- 
tang (associate chief judge of the criminal division and member of the Commu- 
nist Party), and Lin Heng-yiian (associate chief judge of the criminal division and 
member of the democratic league). This struggle greatly benefited the people’s 










tionary visages of 





d who tried to change the nature of people’s courts 





unlawfully 


[Wu Te-feng (Vice-President of 2 eee People’s Court), “St 


ruggle in Order 
To Defend the Socialist Legal System” (a speech broadcast Jan. 19, 1958, on the 
Central People’s Broadcasting Station), CF YC, 1:10 (1958)] 


_——— 

Since its start in the middle ten days of June of last year, the various levels of 
political-legal departments throughout the country have successively entered into 
th Up to the present in the political-legal 
organs at the central level and in some of the units at the provincial and city level 
the antirightist struggle has basically concluded and has changed into readjust- 


ment and reform. The struggle continues penetratingly to be developed in some of 
the provincial and city units and in most of the special districts and counties. 






in the central, provincial, and city political-legal organs, organizations, and 
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schools. They are: Ch’ien Tuan-sheng, Yang Chao-lung, Chang Ying-nan, Yang 
Yii-ch’ing, Yii Chung-lo, Wang T’ieh-yai, Wu Chuan-i, Ch’en T’i-ch’iang, T’an 
T’i-wu, Lin Heng-yuan, Lo Pang-yen, Liu Wen-t’ao, Chiang Chen-chung, Li 
Hsiang-jo, T’ang Hsien-chih, Chang Hsiieh-yen, Ho Kung-kan, etc. Pherewwere» 
also some rightists hidden within the Communist Party. Among them are: Wang 
Han, Chia Ch’ien, Lu Ming-chien, Chu Yao-t’ang, Liu Hui-chih, Wang Li-chung, 
Pai Pu-chou, Pao T’ing-kan, Wu Chia-chen, Ch’en Jen-kang, Peng Jui-lin, Lin 
Fang, etc. Except for these, we cannot list one by one all the rightists who have 
been exposed in the political-legal departments of the various levels. This situa- 
tion, on the one hand, shows the acuteness and complexity of the struggle. On the 
other hand, it reflects the breadth and depth of the antirightist struggle in the 
legal world. Coming after the judicial reform movement [of 1952], this is another 
great victory. 


2. Inferior Position of the Court 


We have seen that judges are far from independent in their status and in the con- 


duct of their dutie fter all, guarantees that the courts, rather 
than individual judges, i 


Ie 


Executive organs? The procuracy? Mass organizations? The Party? The parties to the 
case? 


2. What is the scope of the courts’ independence? 
a. Can they independently decide specific cases? 
b. Can they independently formulate judicial policies? 
3. If the courts cannot independently decide specific cases, by what means is their 
independence curbed? According to what criteria? 


4. Does whatever interference that takes place render judicial adjudication arbi- 
trary? Ad hoc? 










ITEMS 225A-—225E 
At both the central government level in Peking and at local levels, the"@6nstitution® 


of the PRC separates the courts, and also the procuracy, from the legislative organs 
andfrom the/exectitivelorgansithat exercise power in behalf of those legislative organs. 
(By contrast, the i i 






The provisions concerning appointment and remova 
of judges presented in Items 223A—223D and other constitutional and legislative pro- 
visions reproduced in Items 225A—225B indicate that courts are to some largely un- 


defined extent subject to control by legislative organs and, through them, by execu- 
tive organs. 


[CONSTIMUTION OR THE PROSept. 20, 1954), pp. 14, 26] 
Article 31. The Standing \Gommittee\of\the"National!People’s*Gongress: shall 


exercise the following powers: 
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(5) To supervise the work of the State Council, the Supreme People’s — 
Article $0. The Supreme People’s Court shall be responsible to and also shall — 
reportilits work to"the™National"People’s*@ongress; during periods when the 


National People’s Congress is not in session, it shall be responsible to and also 
shall report its work to the Standing Committee of the National People’s Con- 
gress. Local people’s courts of the various levels shall be responsible to and also 
shall report their work to local people’s congresses of corresponding levels. 


LE’S COUNCILS OF THE VARIOUS LEVELS 





of the county level and above shall 









TO THE PROBLEM OF 
F THE VARIOUS LEVELS AND CHIEF PROCU- 
RATORS OF LOCAL PEOPLE’S PROCURACIES OF THE VARIOUS LEVELS 









E VARIOUS LEVELS (passed at the 26th meeting of 
the Standing Committee of the NPC, Nov. 10, 1955), FKHP, 2:71] 


Having discussed at its twenty-sixth meeting on November 10, 1955, the 
problem presented by the people’s council of Fukien province and the people’s 
council of Hupei province relating to whether presidents of local people’s courts 
of the various levels and chief procurators of local people’s procuracies of the 
various levels may concurrently serve as members of people’s councils of the 
various levels, the Standing Committee of the National People’s Congress decides: 
presidents of local people’s courts of the various levels and chief procurators of 
local people’s procuracies of the various levels 


Upon what principle would this decision appear to have been based? 
Items 225D and 225E represent subsequent attempts to interpret the relation of 
the courts to the other organs of government. 


[Ch’i Wen, “We must a Ideological Influence of 


‘Independent Adjudication,’ ” CF YC, 2:56 (1960) ] 


The people’s exercise of the various kinds of state power is completely realized 
under the unifying leadership of the Party. On the other hand, as for relations 
’ between people’s courts and administrative organs — people’s councils of the 
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same levels — we should make clear that on the basis of the provisions of the 
Constitution and the report of Chairman Liu Shao-ch’i on the draft Constitution, 
the various levels of local people’s councils are not only the executive organs of 
the various levels of local people’s congresses, they also perform the duties of 
standing organs of people’s congresses. Thus, since the various levels of people’s 
courts are responsible to people’s congresses of their corresponding levels and re- 
port their work to them, naturally they also must be responsible to the standing 
organs of the latter — people’s councils of the same levels. At the same time, since 
the various levels of local people’s councils are responsibe for concretely organiz- 
ing all aspects of the work of the nation’s economy, politics, culture, education, 
health, etc., at all times the central work of the Party is concretely and thorou hly 
carried out by it. Therefore 


From this it can 
be seen that our country’s system of people’s congresses and relations between 


AMTEM 2255 


[Wu Te-feng, “Struggle in Order to Defend the Socialist Legal System” (Jan. 19, 
1958), p. 14] 


Our country’s Constitution has the provision that “people’s courts shall con- 
duct adjudication independently and shali be subject only to the law.” [The 
term] ‘ judicati 









It means that a court “uses 





It means that during adjudication work the court 


nd should be responsible 





to these organs. 
power. The Communist Party is the leading nucleus of our state organs. People’s 
courts are state organs. Naturally, courts cannot act “independently” of the 


It would be interesting to attempt to determine whether local courts are actually 
more independent of local people’s councils than are local public security units, which 
are ostensibly under the direction of people’s councils but which operate with a 
great degree of freedom. 









ITEM 
Item 225B suggested what has been apparent throughout these materials—that 


oO 














people’s courts and people’s councils of the same level are fundamentally dif- 
and “the independent adjudi- 
cation” isi 


facts as the basis and law as the standard” during adjudication work and ds*not™’ 


toh 
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V2 Items 226A-226D are repre- 
sentative selections of the kinds of advocacy employed and the effortsetosreconcile” 


In view of Wu Te-feng’s position as president of the Political Science and Law As- 
sociation and a vice-president of the Supreme People’s Court, Item 226D has particu- 


lar significance. 


Chang tape “Censure the Bourgeois Principle of ‘the Judge’s Free Evaluation 
e Evidence’ ” (1958), p. 47] 


up eaanintsiiestyniantnennsionadittlinn dictate tshiipatintneneslrn 


Without the leadership of the Communist Party there would be no proletarian 
dictatorship, and naturally there even more certainly would be no socialism. 





Party leadership is manifested in political-ideological leadership and should 
be carried out in concrete adjudication work, including “inquiry into specific 
cases.’ 
mittee but also to leadership by various local level Party committees over 
people’s courts of the same levels. Not recognizing that the Party leads all as- 
pects of people’s courts is tantamount to denying Party leadership. If the “mean- 
ing” of “the judge’s free evaluation of the evidence” suggested by Chia Ch’ien 
and other rightists is followed, Party leadership will be completely denied. This 
is because the hypocritical explanation of the bourgeois “meaning” of “the 
judge’s free evaluation of the evidence” is: the judge is not subject to legal 
restraints in judging the evidence and determining the facts of the case; other 
organs or individuals cannot inquire into this; and the judge need not report 
the reasons for and methods of determining the facts of the case. The judge 
only follows his “good sense” in “probing” materials of the case and, on the 
basis of the impression created by his own “reasoning,” reaches a conclusion (in 
reality it is not like this). Therefore, 


atatesinsstigtaia inde: nor do judges explain the reasons for their judgments 
or the methods for making them; that is to say, they do not ask instructions 
of or report to the Party committee. 
dadershipyand is the anti-Communist substance of “the judge’s free evaluation 
of the evidence” which the rightists suggest for our country of the dictatorship 


of the proletariat. 
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AES 





[Chang Hui et al., “These Are Not the Basic Principles of Our Country’s Litigation” 
(1958), p. 78] 


“The principle of directness” is antithetical to concrete leadership by Party 
committees over the adjudication work of people’s courts of the same levels. 





aspects) of conerete\leadership"byParty*committees of the adjudication work of 
people’s courts dsitheexamination\ofyeaseswforwapproval. When a Party com- 


mittee examines a case for approval, it not only conducts an examination of the 
policy, the law, and the punishment decided upon, but it also examines the 
facts of the case. 


of the scene, 
interrogate witnesses and the defendant, etc., it i inati 


Thus, “the principle of direct- 
ness” implies the rejection of Party leadership because the examination of cases 
for approval by Party committees is contrary to the so-called “principle of 


directness.” 


[Ch’i Wen, “We Must Thoroughly Liquidate the Bourgeois Ideological Influence of 
‘Independent Adjudication’ ” (1960), p. 55] 








wellsdonevandtitwillalsovchangesinnature? Whether there are 1,000 legal pro- 
visions or 10,000, the leadership of the Party is the first provision. Allgworkeise 


The Party’s leadership over adjudication work is comprehensive and includes 
leadership over the line, guidelines, and policy, and leadership over political 
ideology, organization, and concrete adjudication work. The Party’s leadership 
is unified. Not only should people’s courts be absolutely obedient to the leader- 
ship of the Party Central Committee and the other higher level Party committees, 


but they should also be absolutely obedient to the leadership of Party com- 


Some people outwardly seem to recognize Party leadership but actually be- 
lieve the Party’s concrete leadership over the business of adjudication to be 
“interference” with adjudication work that [adversely] affects “the independence” 





and “active initiative” of the judges. This kind of argument is absolutely absurd. 


498 MATERIALS 


nd only this can guaran- 
tee that the courts handling of specific cases will be correct, lawful, and prompt, 











Therefore, if we insist on asserting that the Party’s 
concrete leadership over the business of adjudication is “interference” and that it 
affects “the independence” of judges, then opposing and overcoming this kind 
of “independence” is just what we need. This “interference” is a synonym for 
strengthening Party leadership while this “independence” is actually a synonym 
for “doing away with Party leadership” and “becoming independent of the Party.” 


GEM 2260» 


‘Struggle in Order To Defend the Socialist Legal System” (1958), pp. 
ae 13, 14, 15, 16] 


3. The Leadership of the Party is the Fundamental Guarantee 
for Strengthening the Socialist Legal System — 














There certainly is no 
contradiction between discussion and decision e Party concerning the im- 
portant problems in the work of the legal system and various professional depart- 
ments concretely conducting their work 


and substitution for the concrete work of 
the professional departments, 


Thus, when the rightists say “there is no 
separation between Party and government” and “the government is replaced by 
the Party,” they intentionally distort the facts. Experience proves that they should 
say “no separation between Party and government in the first instance, and a 
separation between them only in the second.” 























. This is the correct attitude that we should have in treating 
problems of Party-government relations. 

Second, another problem put forth by the rightists is that “the Party com- 
mittee does not understand law” and “does not understand professional work” 


and therefore that the Party cannot lead the work of the legal system, and that 











Se ca lle 


lassand is the product of ir- 


es 


a —— — women 


reconcilable class struggle. 








ich provides a scientific explanation. In 
our country the people’s law is under the leadership of the Communist Party 
and it is created according to the Marxist-Leninist theory of state and law and 
a summary of the experience of the Masses in the class struggle. Therefore, 
and who has the most experi- 
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ence in leading the masses in the strugglé2»WerysobviouslysitvissthesCommunist 


On the problem of “independent adjudication” there is still one point, the 
relationship between policy and law, that needs explanation. Because the rightists 
have the distorted view that independent adjudication “is subject only to the 
law,” they say that to be “subject only to the law" means that they need not 


be concerned with policy. § : retro” 
x ” This “activits 
so-called “do not administer policy” icy: In essence it of law 


amounts to wanting to oppose and to throw off the leadership of the Party be- ;, key 
cause the adoption of guidelines and policies for work is an important aspect of +h Prey | 

the tasks of the Party’s leadership of the state. Can good judicial work be done 
if it is not based on the policy of the Party and the state? Our answer is nega- 
tive, because 
One aspect of the mutual relationship between the two is “the preliminary 
generalization of the people’s will into policy which, after undergoing testing 
through practice, is adopted as law. Another aspect is that 













us mutually reinforce each other. From this it can be seen that for 
people’s courts to apply the law on the basis of policy not only is absolutely 
necessary for work but also conforms to the leading principles prescribed by 
law. Therefore, the guideline according to which policy guides the law is abso- 
lutely unshakeable. 

Another manifestation of the 
cation” is that they verbally recogni 
lead a court, but in reality 














distortion of “independent adjudi- 
that a Party committee may politically 


Otherwise this “hinders the cadres’ 
leadership is comprehensive and ca 
vocally recognizes the Party’s politica 
examination of work, 


ivism.” Everyone knows that the Party’s 
not be weakened or limited. If one only 
leadership but rejects its supervision and 
5 uae “ au 5 
cution Our country’s 
ancestors said: “The law is not se executing, ” In the same way, no matter [ or key 






how superior the people’s law is, if We do not rely on the Party’s leadership and ,- generalaess 
on persons who are loyal to the undertakings of the people to understand it, , basis oa 
se? sae ee ee 


i The many cases of distorting icy ia! x] 
law, secretly applying the old law, and indulging criminals, which were exposed 
in various places during the judicial reform and antirightist struggles, thoroughly 
demonstrate this point. Correct activism should be supported; erroneous activism 
should be prohibited. Let me ask: what is wrong with hindering a bit the 
“activism” in indulging counterrevolutionaries and the “activism” in opposing the 
Party? Here I also want to explain the so-called problem of “Party committees 


i 


mq 


? 
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inquiring into specific cases.” 
whatever their magnitude, that are heard by courts. 
The problem is that in their work Party members or Party organizations in 










This is completely necessary from the point of 
bers and organizations. 


w of Communist Party mem- 





jectivevand one-sided nature)ofadjudicationworkybe helpful in correctly applying 


the law, and be beneficial to the present struggle against the enemy. From this 
it can be seen that for courts to rely on Party leadership is completely consistent 


courts fits the circumstances and is reasonable, lawful, and completely necessary. 

. . . [T]he Party is a complete entity. Party leadership is carried out on a 
unified basis through Party committees of the various levels. Therefore, in ac- 
cordance with the Party’s organizational principles, all of the Party organizations 
in the various departments within a certain district should, without any exception 
whatever, accept the leadership of the Party committee in that district and should 
periodically report to it about work and ask it for instructions. Party groups in 
all state organs must be even more obedient to Party committees on all ques- 
tions. This is all specifically prescribed in Chapters 2 and 9 of the Constitution 
of the [Chinese] Communist Party. Violating these provisions amounts to violat- 
ing the Party Constitution and undermining Party unity. This should result in 
severe disciplinary sanctions for Communist Party members and Party organi- 
zations. These provisions of the Party Constitution are completely consistent 
with principles prescribed by law. 






ich naturally includes the central and the 


(Article 18 of the Constitution), 


The following selection from the essay : model judge illustrates for the benefit 


of other judicial personnel th nd the benefits that 
flow from it. 


(Lit Dse-chiinysRealizations from My Adjudication Work” (1959), pp. 48, 49} 


In August 1953 I was transferred to Yung-ch’ing county to do adjudication 
work in the people’s court; when the people’s tribunals were established in 
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February 1955 I was again transferred, this time to work in the Pieh-ku-chuang 
people’s tribunal. 
In recent years I have adjudicated a total of 592eeriminal=and*civilecases» 


judgment. Of the latter, appeal was initiated in 26 cases. After hearing these 
appeals, 


In addition, according to the provincial department of justice, the results of a 
selective examination of my cases by the intermediate people’s court and an 
examination of the files of all my cases by the county Party committee have not 
yet revealed one erroneously decided case. I have compiled a report on my work 
methods and some of my realizations of the last few years for presentation 
my comrades. There are certainly many errors and shortcomings in it, 

I hope that my comrades will correct them. 


First, I realize that judicial work must be absolutely obedient to the leader-— 
shipeofethewPRartywThe Party is the nuclear force that leads us in all of our 


undertakings. Any work that departs from the Party’s leadership will lose di- 





















Party. In the last few years, apart from simple and minor civil and criminal cases, 


erward I reported to the Party committee. Similarly, in 
my other work I persisted in this system of asking instructions of and reporting 
to the Party committee. Whenever the Party committee gave me instructions, I 
conscientiously studied and thoroughly implemented them. When the county 
Party committee and other responsible comrades from the county level came to 
our Pieh-ku-chuang people’s tribunal to do their work, if they had a little free 
time I would seek them out in order to report to them and to ask them to give 
me instructions for my work. In my work, apart from those times when I 
directly asked instructions of [the member of] the county Party committee re- 
siding in our administrative village and received the leadership of the county 
Party committee through the county people’s court, 










which 
the tribunal was located and regularly reported to it the circumstances of the 
people’s tribunal, our summary of special problems, and the morale of the 
court business meetings. When I went to another administrative village to handle 
cases and do my work I always reported to its Party committee on the circum- 
stances of the work in the people’s tribunal and of the cases to be handled, 
and I asked the committee for instructions and listened to its views. When I 
went to the villages and cooperatives to do my work, I paid attention to and 
respected the views of the Party branch committee. For example, in April of 
last year I handled a case in the village of Feng-chia-ch’ang involving Jen Chih- 
p’ing, who stirred up the masses to riot over food. When I arrived at that vil- 
lage, I first sought out the Party committee of the administrative village in order 
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to inform myself about the circumstances and to ask for its instructions and 
views on handling the case (if the [alleged] circumstances were true I would 
prepare to make an arrest and to handle the case according to law). Then I 
investigated further; finally, I asked for instructions from the Party committee 
of the administrative village and the county people’s court on the basis of the 
new circumstances and of their views for handling them. I also solicited the 
views of the village Party branch. They all agreed with my view, so that this 
case was correctly handled. 

In recent years I have come to appreciate deeply the importance of absolute 
obedience to the Party leadership. In my work, every time that I encounter dif- 
ficulties or problems which are unclear from an ideological standpoint, after 
asking the Party committee for instructions and after receiving its instructions 
and support, I feel strengthened and have more confidence with which to com- 
plete the task which the Party has assigned us. 






nd views on the problems so 
that it may instruct us on the basis of the actual circumstances of our work. I 
also deeply feel the Party’s concern and loving care for the cadres. Once I be- 
came ill in the midst of adjudicating a case; I was so dizzy that I almost collapsed. 
Just at that time the secretary of the county Party committee arrived at the 
tribunal and told me to take a good rest. On my behalf he personally explained 
things to the party involved and straightened out his thinking so that the prob- 
lem was satisfactorily resolved. This not only demonstrates the Party committee’s 
unmatched concern for the cadres, it also demonstrates its strong mass point of 
view, which gave me a great education and inspiration and increased my strength 
and confidence in my work. 










Of 'this»spiritsif we rely on the masses and accept their correct views, we will 
correctly implement policy and execute the law. In many of the cases that I 
have handled, before reaching a judgment, I solicited the views of the cadres 


of the and of the 
masses. 


n mediating cases 
where the facts were relatively complex, I also invited participation by members 
of the mediation committee, assessors, reputable members of the masses, and 
cadres of the village and the cooperative. In March of this year I handled a case 
of bodily injury involving Kao Yung-liang. Kao was the child of a rich peasant. 
He had been struggled against and was dissatisfied with us. This time he had 
beaten and injured the deputy chief of a production team and had been sent to 
the tribunal. At first I still thought this was an ordinary case of bodily injury, 
and I was prepared, after learning the facts of the case, to sentence Kao to only 
a few months of imprisonment. The facts of the case which the defendant ad- 
mitted during questioning were inconsistent with those of the complainant’s ac- 


a 


9 
ny 


mot 
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cusation. In order to clarify the facts of the case I went down to the adminis- 
trative village to investigate and discovered some witnesses who had been afraid 
[to testify about the case]. I therefore repeatedly conducted investigations, 
adopting the method of going to the work sites to take advantage of the peasants’ 
rest period by combining casual chats with individual interviews. Onlysinethis~ 









act that Kao had beaten and 
deputy chief of the production 





smothers They not only indicated that it was 
injured the person, they also pointed out that t 
team was the public security representative. 


The Party committee of the administrative village 
also instructed me to handle the case in this way. I followed the instructions of 
the Party committee of the administrative village and the views of the masses, 
and, with the approval of the county court, I sentenced him to a year and one- 
half of imprisonment. 


1, Recall the quotation from 
following: 


rinted on p. 57 above. Consider the 







“Leading jurists in the Soviet 
challenged integrity of law and in dence of the courts. 

“Growing criticism is being directed at Soviet newspapers and prosecutors 
for a widespread practice of whipping up public opinion against defendants be- 
fore their cases have been heard in court. 

“Prosecutors and police officials, who find newspaper attacks and denunci- 
ations of defendants by ‘indignant citizens’ helpful in obtaining convictions, are 
strongly resisting the demands that the courts be shielded from outside influ- 
ences. They assert that a prohibition of public pressure on judges would isolate 
the courts from the people and thereby violate ‘Socialist democracy.’ 

“To support their demands for strict adherence to the law, Soviet jurists cite 
numerous instances in which defendants have been unjustly convicted by courts 
yielding to the clamor of local passions and pressures. 


ion are pressing a campaign to establish un- 


Innocent Man Doomed 


“In one such case an innocent man was sentenced to be shot for murder 
and was saved only when his appeal was heard by a higher court in another city. 

“The latest jurist to speak out in the debate on the integrity of law, which 
has been under way in the pages of the Government newspaper Izvestia for 
several months, was Dr. Ilya D. Perlov, a Moscow authority on criminology. 

“The sovereignty of the courts is guaranteed by Article 112 of the Soviet 
Constitution, Professor Perlov wrote Wednesday, and this must not be considered 
a hollow declaration. 








‘to carry out cor- 
rectly and unswervingly the requirements of law, not to retreat from law under 


any circumstances 


how strong and from whatever source.’ 
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“Despite the Constitutional guarantee, the professor protested, Soviet courts 
frequently are brought under pressure to convict a defendant or to levy harsh 
sentences unjustly and sometimes illegally. 


Prosecutors Accused 


“All too often, he said, the campaigns are stirred up by prosecution officials 


pretending to represent an ‘outraged an ee 


He added: ‘Calmness, sobriety and sound reasoning are needed not only by 
judges but also by the public when demanding a harshening or lessening of 
punishment for a defendant. Passion, public or otherwise, only interferes with 
an objective, businesslike weighing of a case.’ 

“The professor condemned Soviet newspapers for publishing articles attacking 
defendants and insisting ‘in the voice of the people’ that the courts pass down 
severe penalties. 


“cc 


Deriding jurists’ protests that newspaper attacks on 
defendants tend to influence courts, Mr. Galkin wrote in Izvestia: 

“In those fare instances when citizens are in legal proceedings against law- 
breakers, then the calmness, sobriety and sound reasoning of the judges will cool 
off these passions.’ 

“Scorning the demand that courts be permitted to deliberate free of outside 
influences, the criminal investigator asserted: 


aay C 







jie 
ae ins ee ee ARIWESEN Te 2 1 Daataioaaaliad sianealteOERNUTENAD 
_ this not prove to be a heavy burden? _ 


The author of this selection offers another set of <¢riteria fortdeterminingswheny» 






_the Party committee should be consulted. 


[Li Mu-an, “Censure Independent Adjudication That Proceeds from Concepts of 
the Old Law,” CFYC, 1:26 (1958)] 


There is also the rightist argument that for the courts to send individual im- 
portant cases, especially counterrevolutionary cases, to the Party committee for 
examination and approval and for instructions, is Party “interference in inde- 
pendent adjudication” and leaves “no separation between Party and law.” This 
argument proceeds from the old law’s concept of independent adjudication. We 


13. Raymond H. Anderson, “Courts’ Freedom Urged in Soviet,” New York Times, July 
3, 1966, p. 14. © 1966 by the New York Times Company. Reprinted by permission, 
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believe that the concrete leadership of the Party over guidelines and policies of 
judicial adjudication work can only truly be realized through its examination 
for approval and its instructions with respect to specific cases. To reject the 
Party committee’s inquiry into specific cases is, in reality, tantamount to denying 
the concrete leadership of the Party over adjudication work. 









for approval or to 
issue instructions in every case without regard to the magnitude and nature of 


the case. Generally, this is only necessary in important cases such as cases during — 
a movement, political cases, and cases of an important policy nature and of 
far-reaching implications. Moreoyerjvexamining»these*important»casesforsap=» 





“ordinary*cases: Examining specific important cases for approval and issuing in- 
structions is one of the main methods by which the Party committee manifests 
its leadership and supervision over the courts. This is beneficial and not harmful 
in assisting the courts in handling cases. It is especially necessary in the struggle 
against the enemy and also is consistent with the spirit of the Constitution. Is 
there anything objectionable about “no separation between Party and law’”? 


ITEM 226G J 


In Item 226E the model judge was careful to point out that when he asked the 
Party committee for instructions he always presented it with his own “ideas and 
views on the problems so that it may instruct us on the basis of the actual circum- 


stances of our work.” As»a result,of the extreme emphasis upon obtaining Party ap-_ 


[Ts’ui Ch’eng-hstian, “How We Defended the Safety of Hsing-fu People’s Commune” 
(1958)y p. 63] 


Absolute obedience to Party leadership is the fundamental guarantee of doing 
our work well. In every link of our work in defending the commune, because we 
promptly report each situation to the commune Party branch and conscientiously 
listen to the instructions of the branch, we are able to understand the overall 
situation in the commune’s development and closely coordinate it with the entire 
work of construction; and we are able to take the initiative in forcefully attack- 
ing the sabotage activity of the enemy and in defending the smooth development 
of the commune movement. In addition, in the comprehensive leap forward, the 
tasks of the Party branch in leading production (especially iron and steel pro- 
duction) are complex and heavy. When we ask» the»branch for instructions»in 

We cannot simply extend 
our hands to the Party and ask for a method, thus adding to the burdens of the 
branch. 











In appraising the Manchu legal system, one authority has written: | 
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The court of law was, like the militia, part of the machinery for maintaining 


order and good behaviour throughout the district. It providedmovcheck, on. the 
“executive power.” 
‘To what extent might the same be said of the judicial system of the PRC? — 


14. Van der Sprenkel, p. 70. 


Chapter IX Formal Criminal Processes: Sentencing 


A. Principles Governing Imposition of Sentence 


B. Specific Types of Punishment 
1. Reprimand 
. Fine 
. Confiscation of Property 
. Deprivation of Political Rights 
. Suspension of Sentence 
. Control 
. Detention 
. Imprisonment for a Fixed Term 
. Life Imprisonment 
. Death Penalty 


nN 


DOMmIADMKAWwW 


— 


C. Special Problems of Sentencing 


When punishments are heavy, people dare not transgress, and therefore there 
will be no punishments. 
Anonymous Legalists, 
3d century B.C.1 


In the light of these developments, people’s courts, acting under the leader- 
ship of the party and government, put into effect the program to purge all the 
counter-revolutionaries and the policy of “blending leniency with punishment.” 
They also carried out a lenient program which stresses control and transfor- 
mation instead of apprehension and killing. In cooperating with the public se- 
curity and procuratorial organs, they mobilized the masses to beat back these 
sabotage operations, and took further steps to screen and punish the remnant 
counter-revolutionaries, tightened our struggle against the enemies along the 
sea coast, and provided safeguards for the success of the socialist construction 
undertakings and the people’s communalization drive in our province. The 
broad masses of people were so pleased that they sang in praise: 


May the rays of socialism shine in bright, radiant light, 

And the purge of counter-revolution tighten up the fight. 

Happy life comes as we weed out the landed guys, 

Rich farmers, the undesirables and counter-revolutionary spies. 


The criminal and civil cases of the first instance adjudged by our provincial 
people’s courts at all levels in 1958 covered a great variety of offenders. Some 


1. In J. J. L. Duyvendak, trans., The Book of Lord Shang (Chicago, 1963), p. 288. 
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were bloody criminals who had incurred public wrath and covered up their 
offenses without confessing ever since the liberation. Some were the American- 
Chiang secret service spies who had engaged in grave sabotage operations, 
such as gathering information on our military and political conditions, mur- 
der and other destructive operations. Some were landlords, wealthy peasants, 
counter-revolutionaries and undesirable elements engaged in active sabotage 
operations. Some were incorrigible criminals left over by the old society, who 
were guilty of robbery, theft or deceit. Others were those who had resisted 
transformation and maintained their reactionary stand during reform through 
labor, and continued their sabotage activities. We have meted out death sen- 
tences to a small number of vicious counter-revolutionary and criminal elements 
because nothing else was good enough to calm down public wrath. Others have 
been imprisoned, placed under control or released after weighing carefully the 
development of our struggles, the nature of their crimes and the extent to 
which they had confessed and repented. 
Chao Yuan (President of the High 
Court of Fukien Province), “Report 
on a Year’s Work of the People’s Court 
of Fukien Province” (Feb. 13, 1959)? 


Although sentencing is actually part of the adjudication process, the subject is 
sufficiently important and the materials are sufficiently ample to warrant independent 
treatment. In reading this chapter, consider to what extent the theory and practice of 
sentencing appear to implement the goals of the criminal law set forth in Chapter I. 
Also, how would you characterize the degree of discretion that the courts exercise in 
imposing sentence? Is there anything peculiarly Communist about the way in which 
these problems are handled? 


A. PRINCIPLES GOVERNING IMPOSITION OF SENTENCE 


Item 227 spells out for the benefit of judicial cadres factors that should be con- 
sidered in passing sentence in a concrete case. What is the relation of these factors, 
and others mentioned in subsequent materials, to the goals stated in Item 5? 


ITEM 227 
[Lectures (September 1957), p. 216] 


How can the principle of handling matters on the basis of the facts and in 
accordance with the law be implemented in the work of deciding upon criminal 
punishment? The several items [discussed] below can explain this: 

(1) The principle of assuming the criminal responsibility prescribed by 
law must be followed, and punishment must be applied within the scope of 


2. Fu-chien jih-pao (Fukien daily); translated in JPRS, no. 1077-D (Dec. 17, 1959), 
pp. 2-3. 
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punishments prescribed by law . . . With respect to crimes for which the law 
does not prescribe punishment, punishment should be determined on the basis 
of the spirit of our policies and with reference to our experience in actual 
adjudication. 

(2) Punishment must be decided upon on the basis of the complete 
circumstances of the crime after evaluating the seriousness of the circumstances 
of the case and examining the amount of social danger. 

It should be understood that when we decide upon punishment for [two] 
crimes of the same nature, because the circumstances of the cases are different 
and because there are differences in the amount of social danger, one punishment 
may be light and the other heavy. Problems in this area [of deciding upon punish- 
ment] are: the damage caused by the crime (sometimes we must consider direct 
damage and indirect damage, material damage, and political damage, etc.), the 
means and methods of committing the crime (whether or not they are evil, 
contemptible, vicious, cruel, etc.), the motive of the crime (whether or not it is 
contemptible or evil, etc.), the time, place, and circumstances of the crime, etc. 
Only by examining all these circumstances completely and concretely can we 
possibly make a correct evaluation of the social danger of each crime and thereby 
impose a suitable punishment. Naturally, the scope of this evaluation can only 
be in accordance with provisions of law and the spirit of policy. 

(3) To assist in determining punishment it is necessary to refer to the 
personal circumstances of a criminal and to examine the degree of his social 
danger. 

The personal circumstances of a criminal include his [class] status, [social] 
origin, history, cultural level, age, ideological quality and demeanor, living con- 
ditions, whether or not he previously committed crimes, behavior prior to com- 
mitting the crime, and attitude after committing the crime. By linking these 
circumstances for study and examination, it is possible to expose the moral 
visage of the criminal, further decide the degree of his social danger, and thereby 
help in correctly deciding upon punishment. For instance, there should be a 
difference in deciding upon punishment for a criminal who, before committing 
the crime, customarily labored [diligently] and observed the law but who slipped 
up on [one] occasion and in deciding upon punishment for a criminal who, 
before committing the crime, was a habitual loafer who did not engage in labor 
and who repeatedly broke the law . . . Here it should be pointed out that al- 
though the status, origin, and history of a criminal are one part of his personal 
circumstances, only when they are linked to the crime that has been committed 
will they have a definite reference value in deciding upon punishment and a 
definite influence on the decision. Otherwise it [the decision] cannot be changed 
because of the person. For example, when a bicyclist negligently hits and injures 
a person, the actor should be dealt with in the same way, whether he is a 
landlord, a capitalist, or a laboring person. The severity of punishment is de- 
termined by the degree of social danger of the crime and not by the status, 
origin, or history of the criminal. To consider the question only or mainly on 
the basis of the criminal’s status and to make that the main basis for deciding 
upon punishment is the status theory viewpoint and is an error. 
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Article 85 of the Constitution of the PRC states that “Citizens of the People’s 
Republic of China shall all be equal before the law.” 8 

Article 5 of the Law for the Organization of People’s Courts elaborates upon this 
by providing: 

“In the adjudication of cases by people’s courts, the law shall be applied uniformly 
to all citizens irrespective of their nationality, race, sex, occupation, social origin, 
religious belief, level of education, property status, or duration of residence.” 4 


ITEM 228 


[Interview] 


Chu was a capitalist who had undergone socialist reform and had subse- 
quently been assigned to work in the warehouse of a state export company in 
Canton. One day in 1959 he smoked a cigarette while in the bathroom, tossed 
the match into a corner and left. This started a fire that destroyed the ware- 
house. The city public security bureau immediately detained all the employees 
who had been on duty at the time and interrogated them over a three-day period 
until Chu admitted having been careless with the match. At that point the other 
employees were released, and Chu was subjected to intensive interrogation. 

He steadfastly insisted that his conduct had only been negligent. The investi- 
gators, on the other hand, were equally insistent in accusing him of being a 
“dissatisfied capitalist” who had intended to damage the warehouse. Despite the 
fact that Chu refused to confess to this accusation and that investigation failed 
to uncover other evidence, the bureau finally turned the case over to the procu- 
racy On a charge of current counterrevolutionary activity, and he was prosecuted, 
convicted, and sentenced to life imprisonment. The sentence was publicly pro- 
nounced at a meeting of Chu’s fellow warehouse employees, who showed no 
enthusiasm for it, since they had regarded Chu as a friendly and reliable person 
and did not believe that his conduct had amounted to more than criminal negli- 
gence. 


ITEM 229 
As Item 228 suggested, in practice the class status of the defendant is a critical 
factor in the determination of the degree of guilt and the severity of punishment. 
The following item appears to be another example of a “mirror image” characteri- 
zation. 


[Lectures (September 1957), p. 35] 


The criminal law of the countries of the exploiters, like that of the feudal 
countries, openly manifests inequality. Decisions are arbitary and involvement 
[of the innocent] is extensive. Although the criminal law of capitalist countries 
differs from that of feudal countries in that it [the former] does not expressly 
prescribe that a certain class will have privileges but declares that all people 
are equal before the law, it only uses the form of equality to cover up its ex- 
tremely unequal substance. 


ao Wowie 
4. P. 124. 
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Consider the following commentary on traditional Chinese law: 


“In accordance with the spirit of the li, the codes provide penalties which differ 
sharply according to the relative class status of the offender and his victim. As 
one of countless examples, let us see how the Ch’ing code treats the offense 
of striking or beating another person. The lowest degree of this offense, as defined 
in the code, is a blow or blows delivered solely by the hand or foot and result- 
ing in no wound (defined as inflammation or discoloration of the skin or other 
more serious injury). Such an act, when occurring between equals (a commoner 
striking a commoner or a slave a slave), is punishable by twenty blows of the 
small bamboo. This constitutes the standard or normal penalty. For a slave 
who beats a commoner, however, this normal penalty is increased by one degree 
to thirty blows, whereas for a commoner who beats a slave, it is decreased by 
one degree to only ten blows. Decapitation is the penalty for a slave who strikes 
his master (irrespective of whether or not injury results), whereas no penalty 
attaches to a master who injures a slave, unless this leads to death. The penalty 
for beating the presiding official of one’s own locality is three years of penal 
servitude, whereas for beating an official belonging to another district the penalty 
ranges from two years downward depending on the official’s rank.” ® 


ITEM 230 


[Interview] 


After successfully mediating a violent dispute that had occurred between 
construction workers and peasants in the outskirts of Canton in late 1955 [see 
Item 24B], public security cadres undertook an investigation to discover whether 
hostile elements had surreptitiously fomented it. They questioned each of the 
forty-odd men who had been involved in the fight. All of them were ordinary 
members of the masses with the exception of a man named Huang, who had 
a “history.” Huang had been a middle peasant who had served as head of the 
local pao under the Nationalist government’s pao-chia system. After the Com- 
munist forces took over the area in 1949, he was found guilty of counterrevo- 
lutionary activity and sentenced to five years of reform through labor. Upon 
his release in 1954 he was given “controlled production,” but after one year of 
good behavior his counterrevolutionary “cap” was removed and the “controlled 
production” terminated. It was only shortly thereafter that he became involved 
in the outburst of violence. 

In the course of their investigation the public security cadres learned that 
Huang had said to another peasant who had been struck by a worker: “Let’s 
go after them.” Although other peasants and workers had uttered similar re- 
marks and although there was no evidence that Huang had done anything else 
to incite violence, the public security cadres singled him out for prosecution. 
The problems of the other peasants and the workers were deemed to be prob- 
lems from “among the people” but, because of his “history,” Huang’s problem 
was not. He was arrested for “provoking dissension,” convicted, and, in front 
of a mass meeting of local residents, sentenced to five years of reform through 


5. Bodde, p. 389. 
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labor. The public security station cadres subsequently heard muffled grumblings 
of resentment on the part of some of Huang’s neighbors who considered the 
treatment to be too harsh, but nothing was done to alter the sentence. 


ITEM 231 


Recall SAPA Article 26 (Item 77A) and the case interpreting it (Item 77B). Are 
they consistent with the principles advocated in this item? 


[Lectures (September 1957), pp. 114-115] 


Even under circumstances where a minor assumes criminal responsibility, we 
still should pay attention to the fact that the development of a minor’s mental 
and intellectual powers has not completely reached maturity and that therefore 
he is more susceptible to external temptation, education, and reform than an 
adult. Thus we should not apply criminal punishment to him in completely the 
same way as to an adult. In the aforementioned Reply of the Former Commis- 
sion on the Legal System of the Central People’s Government, it was pointed 
out that when a criminal is a minor who has not reached the age of eighteen, 
he may be punished lightly in comparison with a criminal who is over the age of 
eighteen, or the [prescribed] punishment may be reduced. The Act of the People’s 
Republic of China for Reform Through Labor prescribes that in the course of 
executing the punishment of offenders who are minors over the age of thirteen 
and below the age of eighteen, houses of discipline for juvenile offenders shall 
be established. Houses of discipline for juvenile offenders shall emphasize edu- 
cating these offenders in politics, the new morality, and basic cultural and 
production skills, and shall make them engage in light labor under circumstances 
where concern is shown for their physical development. From these documents 
it can be seen that in struggling with crimes committed by minors the criminal 
law of our country clearly embodies a spirit of concern for minors, is based on 
their characteristics, and has correctly implemented our country’s criminal [law] 
policy: the spirit of “combining punishment with education.” 


ITEM 232 
[Lectures (September 1957), pp. 224—227] 


According to the special circumstances of a case, if a people’s court considers 
that sentencing a criminal to the minimum punishment prescribed by law is 
still too severe, it may sentence him to a punishment that is less than the punish- 
ment prescribed by law. If it considers that sentencing him to less than the lightest 
punishment prescribed by law is also unnecessary, it may remit criminal sanc- 
tions. But reductions and remissions of punishment must be handled on the 
basis of state policy and the law, and the reasons should be explained in the 
written judgment. 

What are “special circumstances” of a case? From the standpoint of our coun- 
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try’s judicial practice, certain above-mentioned circumstances for light punish- 
ment also can become circumstances for reduction or remission of punishment. 
For example, if a counterrevolutionary whose evil act is not serious voluntarily 
surrenders, sincerely confesses, or has behavior which establishes his merit, his 
punishment may be reduced or remitted. Even if he is a counterrevolutionary 
whose evil act is relatively serious, if he sincerely confesses and has behavior 
which establishes his merit, his guilt may be offset by his merit, and his punish- 
ment may be reduced or remitted. For another example, if the crime is not 
serious and if, after commission of the crime, the criminal voluntarily eliminates 
or reduces the danger, punishment may be reduced or remitted. An example of 
such a case would be if, after stealing public property, he returned it to its 
original place because he repented or feared criminal sanctions. In addition, 
for acts of legitimate defense which exceed the limits of necessity, punishment 
may also be reduced or remitted according to the circumstances. 

Reducing punishment is different from punishing lightly. Punishing lightly is 
within the scope of punishments prescribed by law. Reduced punishment is a 
sentence less than the minimum punishment prescribed by law or a sentence 
of another kind of even lighter criminal punishment. For example, the punish- 
ment prescribed by a provision of a certain law is one to ten years of imprison- 
ment. If we sentence lightly, we may sentence [a criminal] to three or four years 
of imprisonment, but not to less than one year. Reduced punishment, on the 
other hand, would be a sentence of more than six months but less than one 
year of imprisonment and may even be a sentence of detention, control, or some 
other lighter criminal punishment as a substitute for imprisonment for a fixed 
term. 

When punishment is reduced according to the special circumstances of a case, 
the appropriate degree to which it may be reduced can, naturally, only be re- 
solved by an examination and an evaluation of the complete circumstances of 
the case. But without appropriate control and restrictions it might create the 
danger of undermining the legal system and damaging the dignity of the law. 
In practice, some people have suggested that the minimum punishment pre- 
scribed by law be taken as the standard: if the minimum punishment is life 
imprisonment, it may be reduced to imprisonment for not less than ten years; 
if the minimum punishment is imprisonment for less than ten years, it may be 
reduced to two or three years, or six months, according to the length of the 
minimum punishment, or reduced to detention, control, or reprimand; if the 
minimum punishment is detention or control, it may be reduced to reprimand 
or remission of punishment. We believe that this suggestion may serve as a 
general reference, but we still must continue to summarize our experience. 


We believe that in principle it is unsuitable to use [the doctrine of] sentencing 
to more than the maximum punishment prescribed by law, that is, the so-called 
punishment of increased severity. This is because when the law prescribes a 
principle for punishing a certain crime, it already indicates the most severe 
degree of punishment on the basis of a consideration of all the circumstances of 
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that crime. The maximum point in the range of [prescribed] punishments re- 
solves the problem. Therefore, if it is necessary to give a severe punishment to 
a criminal, dealing with him severely is permissible and also resolves the prob- 
lem. If sentencing beyond the punishments prescribed by law is allowed, the 
legal system will be undermined. It is wrong to consider that since, in addition 
to light punishment, there is reduced punishment, there also should be punish- 
ment of increased severity in addition to severe punishment. This improperly 
symmetrizes [the idea of] encouraging the self-reform of criminals to [the idea 
of] strictly punishing criminals. In our country’s Act for Punishment of Cor- 
ruption there is a provision relating to punishment of increased severity. There 
are special circumstances for this. We know that this Act is an individually is- 
sued regulation to punish crimes of corruption. The severity of punishment was 
prescribed according to the amount of money [involved in the corruption] funda- 
mentally to meet the circumstances of the “three-anti” and “five-anti’” movements 
and specifically to resolve questions [arising out] of these movements. Moreover, 
very specifically, the range of punishments to be decided upon, as prescribed 
by the various clauses of Article 3, is relatively small. Therefore, the provision 
establishing punishment of increased severity is necessary and has significance. 
It would be inappropriate to disregard these circumstances and to treat the 
provision of the Act for Punishment of Corruption that relates to punishment of 
increased severity as a universal principle of criminal law. 


With respect to principles of mitigation and aggravation, recall the statutes that 
appear as Items 118, 119, and 124 and the cases in Items 210D-—210E and 219A. 
Also recall SAPA Articles 20 and 21 (Items 72A and 73A) and the materials that 
illustrate their application (Items 72B and 73B-73C). 


B. SPECIFIC TYPES OF PUNISHMENT 


For an introductory comment, see Item 6. 


1. Reprimand 


Recall Item 54 and the comment that follows it. 


ITEM 233 
We have previously read the bill of prosecution and the account of the judicial 


hearing of this case. (See Item 189 and Item 210A.) The current item reports the 
outcome of the process. 


[“Hearing of the Szu-ming-t’ang Case Concluded,” Chieh-fang jih-pao (Liberation 
daily, Shanghai), Aug. 31, 1957] 


The hearing of the Szu-ming-t’ang case has been concluded. Yesterday the 
Huang-p’u district people’s court, in accordance with law, gave defendant Chiang 
Yeh-wei the sanction of reprimand. 

After the occurrence of the incident, the true facts of the case were clarified by 
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the Huang-p’u district people’s court at a public hearing. The court held that: 
defendant Chiang Yeh-wei’s act of wounding a person with a knife was an 
infringement of the rights of a citizen’s person and constituted the crime of 
infliction of bodily injury which, according to law, should be punished. But 
before the incident occurred the defendant made a report to the district store 
and public security station in order to avoid the occurrence of an incident. It 
was when he returned to the store that a controversy arose between him and 
Ch’en Chi, his glasses were knocked off and in a moment of excitement he 
pulled out a knife and wounded Ch’en Chi. Furthermore, he did not deliberately 
inflict injury, and the result was not serious. For these reasons he can be dealt 
with leniently and can be given the sanction of reprimand. 


2. Fine 


ITEM 234 
[Lectures (September 1957), pp. 205-207] 


When used as a method of criminal punishment, a fine differs from an ordinary 
administrative fine. The former is applied to a criminal by a court. The latter is 
applied to an ordinary violator of law by the organ concerned (such as a tax 
organ). Although both of them belong to the category of legal coercive sanctions, 
they differ in legal nature. We cannot confuse them. A fine also differs from 
compensation for damage. Although some compensation for damage, such as 
a criminal’s paying for medical expenses or living expenses for a given period 
of time to a victim who has been injured, also is occasioned by a criminal act, 
this is a question of supplementary civil compensation in a criminal case and is 
not a punishment. 

A fine, when applied independently, is a relatively light method of punishment. 
It is only applicable to criminals whose crimes are relatively minor in nature 
and circumstances. It can only serve as a supplementary punishment and cannot 
be applied independently in [cases of] major crimes. 

According to our current criminal [law] legislation (such as the Act for 
Punishment of Corruption and the Provisional Act for Punishment of Crimes 
that Endanger State Currency) and according to judicial practice, a fine is 
mainly applied to crimes motivated by pecuniary gain, such as speculating, 
smuggling, evading taxes, unlawfully buying or selling gold and silver, bribing 
or accepting bribes, gambling, purchasing stolen property, manufacturing, selling 
or transporting opium, or extorting property through use of the marriage relation- 
ship. The aim of criminals in committing these crimes is to get unlawful benefits. 
As a result, supplementary application of this kind of punishment, directed at 
this contemptible exploiter class ideology, can, by depriving them of their 
money, more realistically play a punitive and educative function with respect to 
these criminals and can stimulate them to repent and to reform themselves. 

To impose fines for crimes which are not motivated by pecuniary gain and 
are not of great social danger, such as imposing a given fine on a criminal 
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whose crime is ordinary interference with the administrative order of society, 
amounts to punishing by [imposing a sentence of] uncompensated labor for a 
given period of time. For instance, A’s monthly salary is one hundred yuan. If he 
commits a certain crime and is punished by a fine of fifty yuan, this amounts to 
punishing him by [imposing a sentence of] half a month of uncompensated labor. 

In the past, because of their lack of understanding of the significance and the 
role of the fine as a punishment, some judges applied it abusively. For example, 
they imposed fines for crimes of negligent homicide, infliction of bodily injury, 
and adultery. This is wrong. Facts have proved that this way of doing things 
cannot achieve the goals of punishing and educating offenders. On the contrary, 
it encourages those bad elements who have money to continue to do evil, and it 
also arouses the dissatisfaction of the masses. When the sentence is a fine, we 
must start out from the point of view of punishing criminals and preventing 
crime, and the decision whether or not the sentence should be a fine must be 
based on the nature of the crime and the circumstances of the case. When the 
sentence may be a fine, in deciding the amount we must also consider the crimi- 
nal’s property status. We cannot fine with the point of view of increasing the 
income of the national treasury. A fine may only be imposed on a criminal as 
supplementary punishment in a situation where sentencing to punishment that 
deprives him of freedom is not sufficient to punish and educate him and, there- 
fore, where it is necessary to sentence him to a fine as a supplementary punish- 
ment directed at his motive of pecuniary gain. Only in this situation is a fine ap- 
propriate. 

When the sentence is a fine, the time limit for payment and the issue of whether 
payment is to be made once or in several installments should, on the basis of 
concrete circumstances, be prescribed in the written judgment. One who has not 
paid by the expiration of that time should be coerced to pay. If in the course 
of executing judgment, circumstances indicating the criminal’s inability to pay 
are discovered, such as his really being unable to pay because of the occurrence 
of a disaster which he could not control, at such time a people’s court may, 
considering the situation, reduce or remit the fine. In the past, some people’s 
courts quite often resolved this problem by the method of substituting [a sentence 
of] labor service (actually it was detention). We believe that this deserves con- 
sideration because when the sentence is a fine, people’s courts should thoroughly 
consider the financial capacity of the sentenced person and should not create 
the possibility that the problem of inability to pay will occur afterwards. If he 
has encountered unexpected circumstances, since these were not desired by the 
criminal himself, the court, following the spirit of revolutionary humanitarianism, 
should reduce or remit the fine and show concern for his livelihood and pro- 
duction. Substituting a severe punishment for a light punishment or substituting 
a punishment that deprives the criminal of freedom for a fine is not in conformity 
with the principle of punishment in our country. Likewise, in our country’s 
criminal law substituting a light punishment for a severe punishment, [such as] 
substituting the imposition of a fine for detention, as is the way in bourgeois 
countries, is not permissible. In bourgeois countries this way of punishing lets 
wealthy criminals redeem themselves from punishment by using money. It is a 
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method for freeing capitalists from criminal responsibility and is incompatible 
with the nature of punishment in our country. 


3. Confiscation of Property 


ITEM 235 
[Lectures (September 1957), pp. 208-209] 


Confiscation of property is the coercive, uncompensated nationalization of a 
part or all of the property personally owned by a criminal. In our country’s cur- 
rent criminal [law] legislation, such as the Act for Punishment of Counterrevo- 
lution, the Act for Punishment of Corruption, the Provisional Act for Punish- 
ment of Crimes that Endanger State Currency, and the Regulations Relating to 
Confiscation of Property of Counterrevolutionary Criminals, there are provisions 
relating to confiscation of property. 

According to criminal [law] legislation and judicial practice, confiscation of 
property is mainly applied to those counterrevolutionary criminals whose crimes 
are serious — criminals guilty of major crimes of corruption, thieves, major 
opium offenders, major smugglers, and criminals whose speculation is serious. 
Applying confiscation of property to these criminals punishes and educates them 
on the one hand and thoroughly eliminates the possibility of their continuing 
their criminal activity on the other. Because most of the property of these 
criminals has been acquired by criminal means and because the criminals use 
this property as capital for engaging in even more crime, confiscation of their 
property is completely reasonable and necessary. Confiscation of property is a 
relatively severe punishment and is only applied as supplementary punishment 
for certain serious crimes. In the future, in order to facilitate control [over this 
punishment], legislation may prescribe those crimes to which this punishment 
can be applied. 

Only in the Regulations Relating to Confiscation of Property of Counterrevo- 
lutionary Criminals is there a provision for the independent application of the 
punishment of confiscation of property. But we believe that this provision was 
established only for situations where counterrevolutionary criminals are [in the 
act of] escaping. In the future, it will be necessary for the criminal law to limit 
the scope of the application of confiscation of property to the point where it is 
only supplementary punishment. 

When [the punishment of] confiscation of property is applied, a part or all of 
the property may be confiscated according to the concrete circumstances. But the 
confiscated property can only be the property personally owned by the criminal. 
Property which is not personally owned by the criminal should not be confiscated. 
In the Regulations of the Government Administration Council of the Central 
People’s Government Relating to Confiscation of Property of Counterrevolution- 
ary Criminals, it is pointed out: “The property of his [the counterrevolutionary’s] 
family members who are not living with him and the property personally owned 
by his family members who are living with him shall not be confiscated.” In 
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the confiscation of property, if only part is to be confiscated, the judgment of 
the people’s court should specify which part it is to be. If all of it is to be 
confiscated, funds for living expenses should, in the exercise of discretion, be 
left for his family members. There is also a provision for this in the above- 
mentioned Regulations: “When all of a counterrevolutionary criminal’s property 
is confiscated, the means of production and the means of earning a livelihood 
shall, in the exercise of discretion, be left for his family members who are 
living with him and who did not actively participate in his counterrevolutionary 
activity so that they can maintain their livelihood.” This provision embodies the 
humanitarian spirit of our country’s criminal law and at the same time stabilizes 
the life of those family members who have relied on the criminal for a liveli- 
hood and who have no other source of livelihood. This provision is also in the 
interest of stabilizing the social order. 

The above-mentioned Regulations also point out: “If among the confiscated 
property of a counterrevolutionary criminal there is property of the people that 
was embezzled, taken by force, or robbed by the counterrevolutionary criminal, 
and if the original property [in its original form] still exists, it shall be returned 
to the original owner upon his request and after the truth [of his claim] has 
been verified” (fourth paragraph). “If a counterrevolutionary criminal’s legiti- 
mate debts should be paid out of the confiscated property, they may be paid 
within the proper limits of the confiscated property upon the request of the 
creditor and after the truth [of his claim] has been verified” (fifth paragraph). 
It can be seen from this that the property of victims should be returned to them 
from the confiscated property and that legitimate debts may properly be paid. 
But matters must be handled on the basis of the above-mentioned legally pre- 
scribed conditions and procedures in order to prevent situations of abuse in 
making payment and of wrongful receipt [of payment] from occurring. 

The above-mentioned principles for applying [the punishment of] confiscation 
of property which were established by the former Government Administration 
Council in the Regulations Relating to Confiscation of Property of Counter- 
revolutionary Criminals are also applicable to other criminals whose sentence 
prescribes the confiscation of their property. 


Recall Item 60. 


ITEM 236 


[Mou Min, “Enemy Property Concealed by Ma Po-sheng Confiscated in Accordance 
with Law,” Ta-chung jih-pao (Masses’ daily), Aug. 10, 1957] 


On the eighth of this month the high people’s court of Shantung province 
publicly tried the case of Ma Po-sheng, who had concealed enemy property. 

Defendant Ma Po-sheng was general manager of the Jen-feng Yarn Mill in 
Chi-nan before liberation. After Japan occupied Chi-nan and imposed a military 
administration on the Jen-feng Yarn Mill, Ma Po-sheng and others lost [control 
over] the administration of the mill and received very little profit from it. At that 
time Ma Po-sheng secretly conspired with the great traitor Yin T’ung (superin- 
tendent of the general office of construction of the counterfeit [puppet] North 
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China Government Administration Commission) to collaborate with the Japa- 
nese robbers, and they maneuvered to make the Jen-feng Yarn Mill a Chinese- 
Japanese jointly operated mill. In 1941 they signed a contract of joint oper- 
ation. In the investment agreement it was provided that the Chinese investment 
would be the land, plant, tools, etc., of the former Jen-feng Mill, the value of 
which was set at two million yuan of the counterfeit government’s currency, and 
that the Japanese investment would be two million yuan in cash, to be paid 
by the Chung-yiian Company, a Japanese imperialist enterprise in China. 

After Japan surrendered, Ma Po-sheng bribed officials of the KMT and se- 
cretly combined the two million yuan of the counterfeit government’s currency 
invested by the Japanese robbers with the Jen-feng mill’s property. In addition, 
in 1937 the Jen-feng Yarn Mill had borrowed 500,000 yuan of the counterfeit 
government’s currency from the state bank, and it still owed this amount. The 
debt had never been cleared up. After liberation, Ma Po-sheng continued to 
conceal the facts and did not report them. When the people’s government cleared 
up the affairs of the Jen-feng mill in accordance with law, Ma not only refused 
to confess the true facts, but he also incited some stockholders jointly to request 
that the government return the property rights of the Jen-feng mill to them. 
For these reasons, in January of 1952 Ma was incarcerated by the government 
in accordance with law. While in custody, he was educated by the government, 
and he confessed all the facts. As a result, having obtained a guarantor, he was 
released pending disposition of his case. 

At the public trial session, defendant Ma Po-sheng admitted all the above- 
mentioned facts. After the arguments, the court held that Ma Po-sheng’s 
concealing of enemy property constituted a crime which should be punished. 
But Ma Po-sheng, having been educated by the government, was able to bow 
his head and admit his guilt. Therefore, in keeping with the spirit of the “five- 
anti” period policy of dealing leniently with this type of case, the court an- 
nounced that the defendant was to be exempted from criminal sanctions but 
that the concealed enemy property and public property was to be confiscated 
in accordance with law. 


4. Deprivation of Political Rights 


ITEM 237 
[Lectures (September 1957), pp. 210-213] 


Deprivation of political rights is deprivation of the rights to participate in 
the administration of the state and in its political life, rights which the criminal 
enjoyed as a citizen of the People’s Republic of China. This criminal punish- 
ment is applied mainly to counterrevolutionary criminals who are hostile to the 
people’s democratic system and criminals whose crimes are serious. Very ob- 
viously, the people’s democratic rights can only be exercised by the people, not 
by the enemies of the people. To deprive these persons [counterrevolutionaries 
and criminals whose crimes are serious] of their political rights can prevent 
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them from using these rights to endanger the people’s democratic system and 
the undertakings of socialist construction and socialist reform. This is completely 
necessary and correct. Because deprivation of political rights is by nature a 
relatively serious punishment, we must adopt a very serious and careful attitude 
in considering whether or not it is necessary to deprive other criminals [whose 
crimes are not serious] of their political rights. We believe that it is necessary 
only when the nature of a crime and the circumstances of the case are relatively 
serious and when all the circumstances of the case indicate that it would be 
inappropriate for the criminal to exercise these rights for a given period of 
time. It is not fitting to apply this punishment to ordinary, relatively minor 
crimes. 

Based on the needs at the time of adopting the Provisional Measures for 
Control of Counterrevolutionaries the political rights of which one can be de- 
prived were prescribed as: (1) the right to vote and to be elected; (2) the 
right to hold administrative office in a state organ; (3) the right to participate in 
the people’s armed forces and in people’s organizations; (4) the right to freedom 
of speech, publication, assembly, association, correspondence, [choice of] res- 
idence, movement of household, demonstration, and procession; and (5) the 
right to enjoy the people’s honors. Today, in view of present circumstances, some 
of these provisions are no longer suitable. For example, the right to freedom of 
correspondence, [choice of] residence, and movement of household of the fourth 
item cannot be called political rights. At the same time, from the point of 
view of actual circumstances in the past few years, there have been difficulties 
in implementing provisions related to the fourth item. Therefore, we consider 
that the contents of that item need not be listed [as political rights of which one 
can be deprived]. As for the third item, Article 103 of the Constitution of our 
country prescribes that military service is an honorable obligation of citizens of 
our country. If this also is treated as a political right, then it is not in conformity 
with the spirit of the Constitution’s provisions. Thus, the third item also is 
worth considering. There is no question that a criminal who is deprived of 
political rights does not have the right to vote or to be elected; to hold ad- 
ministrative office in a state organ; and to enjoy the people’s honors, that is, 
to enjoy state medals, decorations, military titles, or honorary titles. In addition, 
we believe that a criminal who is deprived of political rights cannot serve as 
judge, assessor, procurator, lawyer, or leader of any people’s organization. 
These questions can be resolved in the future by legislation. At present, we 
should handle matters according to the spirit of state policies and the instructions 
of each period. 

When one is sentenced to deprivation of political rights it may be to deprivation 
of all political rights or to a part of them. On the basis of the provisions of the 
Provisional Measures for Control of Counterrevolutionaries, a counterrevolution- 
ary criminal should be deprived of all political rights. Other criminals who should 
be deprived of political rights may, on the basis of concrete circumstances, be 
deprived of a part or all of them. If they are deprived of a part, those rights of 
which they are deprived should be specified in the written judgment. 

Current criminal [law] legislation still has no express provisions relating to the 
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period of deprivation of political rights. On the basis of experience in judicial 
practice, it ordinarily is between one and five years. We believe that this 
minimum and maximum period can serve as a reference. If criminals are in 
a state of not having political rights for too long a period and cannot lead the 
normal political life of ordinary citizens, it will affect their activism in striving 
for self-reform as urged and encouraged by us. Naturally, it would not be 
suitable if the period of deprivation were too short. For example, in a few 
months the function of punishment of deprivation of political rights cannot 
be developed and the objective of punishing and educationally reforming of- 
fenders cannot be attained. 

The period of deprivation of political rights is calculated from the day on 
which execution of the principal punishment is completed or the day on which 
the criminal is conditionally released. Only when the principal punishment is 
control can [the punishment of] deprivation be executed simultaneously with 
the principal punishment. In practice, some [judges] fix the period of deprivation 
of political rights at ten, fifteen, and even twenty years, partially because this 
point is not clear and they [the judges] include the period served in prison in 
the calculation. Relevant to this problem, the Central Ministry of Justice in its 
Interpretations Relating to Problems of Conditional Release, Suspension of 
Sentence, and Deprivation of Rights of Citizens (a reply to the people’s court 
of Chahar province) on May 20, 1950, pointed out: “Imprisonment and 
deprivation of rights of citizens (that is, deprivation of political rights) are 
two different matters. One who is sentenced to imprisonment is not automatically 
deprived of his rights as a citizen . . . During his term of imprisonment he is 
not automatically without these rights, but in fact he cannot exercise them. 
Whether or not he is deprived of these rights should be decided in the judgment. 
Because he is sentenced to imprisonment he is not automatically without them.” 
It can be seen from this that sentencing to imprisonment and depriving of political 
rights cannot be confused to mean the same thing. One who is sentenced to 
imprisonment and also deprived of his political rights has no political rights 
during the term of imprisonment. One who is sentenced to imprisonment but 
not deprived of his political rights is in principle considered as one who still 
has political rights during the term of imprisonment, but in fact he cannot 
exercise them. 

Whether or not it is necessary simultaneously to announce that a criminal 
who is sentenced to death or to life imprisonment is deprived of his political 
rights for life is also a controversial question. In judicial practice, there is no 
consistency. Some [judges] simultaneously announce deprivation of political 
rights; some do not. We believe that for criminals who are sentenced to death, 
the deprivation of any state medals, decorations, military titles, or honorary 
titles that they may have should be announced at the time the judgment is 
given. As for other political rights, they cannot in fact be enjoyed by criminals 
who are sentenced to death, and to make a pro forma announcement of the 
deprivation of these rights would be meaningless. As for an offender who is 
sentenced to life imprisonment, a decision should be made at the time of 
judgment as to whether or not to deprive him of political rights, because after- 
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wards the question of his conditional release or reduction of his sentence may 
arise. If the deprivation of his political rights is simultaneously announced, 
naturally he has no such rights while serving his term in prison. If he is con- 
ditionally released or released [unconditionally] after a reduction of his sentence, 
the court should decide the period for which he is to be deprived of his political 
rights. If the deprivation of his political rights was not announced in the original 
judgment, he should be deprived of such rights after being conditionally released 
or released [unconditionally] after reduction of his sentence. 

Finally, it should be explained that the deprivation of political rights that 
we have here discussed is a method of criminal punishment. It differs from 
the deprivation of political rights that is a revolutionary administrative measure 
of the state in its enforcement of dictatorship. Article 19 of the Constitution of 
the People’s Republic of China prescribes: “The state shall deprive feudal 
landlords and bureaucratic capitalists of political rights for a definite period 
of time according to law.” This is a revolutionary administrative measure which 
the state has put into effect against all the hostile elements of the overthrown 
classes. As long as there are feudal landlords and bureaucratic capitalists, whether 
they have committed crimes or not, they will all be deprived of political rights 
by the state for a definite period of time according to law. This is entirely 
necessary for the protection of our people’s democratic state. This revolutionary 
measure is directly proclaimed by our Constitution. But deprivation of political 
rights as a method of criminal punishment is a punishment that is put into effect 
against individual criminals. It is prescribed by criminal law and realized through 
adjudication. 


5. Suspension of Sentence 


ITEM 238 
[Lectures (September 1957), pp. 239-241, 242, 243-244, 247, 248, 249-250] 


If the criminal’s social danger is relatively small, a people’s court may decide, 
on the basis of certain conditions and situations, not to execute a sentence of 
detention or imprisonment for a fixed term if within a prescribed test period the 
sentenced criminal does not commit a new crime. This conditional nonexecution 
of the punishment imposed by the original sentence is called suspension of 
sentence. Its basic characteristics are a punishment [set forth] in a sentence and a 
decision not to execute that punishment, but the possibility of executing it is 
maintained for a given period of time. It uses the method of nonexecution of 
punishment to achieve the purpose of punishment. 

Since suspension of sentence is a conditional nonexecution of punishment, 
then ultimately, under what conditions can sentence be pronounced suspended? 
This is an important question which must first be studied. 

On September 28, 1953, the Supreme People’s Court pointed out in a reply 
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to its former East China branch court relating to several questions about which 
instructions were sought and opinions given: “Suspension of sentence is generally 
applicable to a defendant whose social danger is not great and whose sentence 
is relatively light and may temporarily not be executed because of other concrete 
circumstances . . .” With respect to conditions for applying suspension of 
sentence these instructions propose a relatively clear principle and scope. 

. . . Some people believe that suspension of sentence is only applicable to 
criminals whose sentence is no more than five years of imprisonment. Others 
believe it applicable only to those whose sentence is no more than three years. 
Still others believe it applicable only to those whose sentence is no more than 
two years. It is, of course, possible that the defect of misuse of suspension 
of sentence would arise if it were only applicable to those whose term of im- 
prisonment was very long. But suspension of sentence would be too limited 
if it were only applicable to those whose term of imprisonment was very short 
and this would be equally disadvantageous to our struggle against crime. 
Especially with the degree of awareness of the people of our country increasing 
every day, conditions for applying suspension of sentence are even more com- 
plete. Under these circumstances, it would not be in conformity with the interests 
of the state and of the people if the scope of suspension of sentence were too 
limited. On the basis of the experience of our country’s adjudication practice, 
suspension of sentence has been applied only in a very few individual cases in 
which the term of imprisonment was three years or more. Unquestionably, in 
most cases it has been applied to those whose term was no more than three 
years. This is worth our attention. Generally speaking, if a criminal has been 
sentenced to three years or more of imprisonment, his crime can no longer be 
considered a minor crime, and consequently, his social danger cannot be con- 
sidered relatively small. Therefore, we advocate that suspension of sentence 
only be applied to criminals who have been sentenced to no more than three 
years of imprisonment or detention. 

Next, it should be noted that the fact that the scope of suspension of sentence 
is prescribed as being applicable to criminals sentenced to no more than three 
years of imprisonment naturally does not mean that sentence may be pronounced 
suspended for all those criminals. The length of the term of imprisonment is only 
a condition for evaluation. The criminal’s attitude after commission of the crime, 
his behavior before its commission, and various other aspects also should be 
considered comprehensively from the point of view of the nature of the crime 
and the circumstances of the case in order to evaluate the degree of his social 
danger and [to determine] whether or not to apply suspension of sentence. 

(1) The nature of the crime: suspension of sentence is mainly applied [in 
cases] where the general nature of the crime is relatively minor. From the 
point of view of practice, sentence has been pronounced suspended mostly 
in cases of mistreatment, negligent infliction of bodily injury, theft, violation of 
labor discipline and labor protection, adultery, etc. Generally, sentence will 
not be suspended in [cases of] relatively serious crimes. Sentence should not be 
suspended for counterrevolutionary criminals, especially current counterrevolu- 
tionary criminals, because the nature of their crimes is especially serious. There- 
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fore, before a decision is made whether or not to suspend sentence, the nature 
of each specific case must be carefully considered and studied. 


In addition to this, in our country’s adjudication practice, the following 
circumstances also serve as reasons for the application of suspension of sentence: 
hardship for the family [of the criminal] in earning a livelihood [without him]; 
having young children whom it is necessary to take care of; being a pregnant 
woman; business or production necessity; being relatively young of age; having 
serious illness, etc. But these circumstances can only be regarded as secondary 
conditions for suspension of sentence. They must be considered together with 
the conditions for suspension of sentence explained above before the applicability 
of suspension of sentence can be finally determined. These [secondary] circum- 
stances certainly cannot clarify the question of the criminal’s social danger. 
Therefore, if a sentenced criminal does not demonstrate even the slightest 
repentance and reform after committing a crime and may possibly continue 
to endanger society, and suspension of sentence is inappropriate, sentence should 
not be suspended despite hardship for his family in earning a livelihood, etc. 


What is an appropriate length for the term of the suspended sentence? In 
practice, most [judges] have advocated that the length of that term maintain 
a definite proportionate relationship to the term of the original sentence. But 
there are different views as to how to determine this proportionate relationship. 
For example, some have advocated that “the term of the suspended sentence 
should be longer than the term of punishment.” Others have advocated that 
“it should be shorter than the term of punishment.” Still others have advocated 
that “both terms should be equal,” or “if the term of punishment is relatively 
long, the term of the suspended sentence may be the same; if the term of 
punishment is relatively short, the term of the suspended sentence may be longer 
than that.” We believe that it would be reasonable if the term of the suspended 
sentence met the degree of social danger of the crime. When the degree of social 
danger of the crime is relatively great, the term of punishment is relatively long, 
and the term of the suspended sentence also ought to be relatively long. On the 
other hand, when the degree of social danger of a crime is relatively small, the 
term of punishment is relatively short, and the term of the suspended sentence also 
should be shorter. But considering the nature and function of suspension of sen- 
tence, it would be even more appropriate to prescribe that the term of the sus- 
pended sentence be a little longer than the original term in the sentence in order to 
ensure full development of the influential role of education which suspension 
of sentence should play. If the term of the suspended sentence and the term 
of punishment were the same, particularly if the term of punishment were very 
short (such as no more than six months), the purpose of testing criminals 
surely could not be achieved because the test period would be too short. There- 
fore, there must also be a limitation on the minimum term of the suspended 
sentence. 
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On the basis of our understanding of the above and on the basis of the sug- 
gestion that suspension of sentence only be applicable in circumstances where 
criminals are sentenced to detention or to no more than three years of im- 
prisonment, we advocate that it would be proper if the term of their suspended 
sentence generally were no less than the term of the original sentence and no 
more than five years. The maximum term of the suspended sentence would be 
five years. If it were more than five years, it would impose an unnecessary 
mental burden on the sentenced person and would affect the activism of the 
offender in self-reform. We say “generally,” which means that this can only 
serve as a principle. Since actual circumstances are so very complex, it may 
not be in the interest of the work if the term of the suspended sentence is fixed 
too rigidly. Therefore, after considering all the circumstances of a case and 
the personal circumstances of the criminal, if a people’s court believes that 
the term of the suspended sentence should be shorter than the term of punish- 
ment imposed by the [original] sentence, it may set a lower term. But it would 
not be suitable if the minimum term of the suspended sentence were shorter 
than six months. Otherwise, as said above, the suspension of sentence would have 
no effect. On the basis of our understanding of the above, we can see that the 
term of the suspended sentence of those whose sentence is no more than six 
months and for whom sentence is pronounced suspended cannot be less than 
six months. 


The system of suspension of sentence has been extensively and effectively 
used in our country’s adjudication practice. In some people’s courts, judgments 
in which sentence is suspended account for approximately 10 percent of total 
criminal judgments. In some basic level people’s courts the percentage is even 
larger... 

Suspension of sentence cannot be confused with a stay of execution of 
punishment. A stay of execution of punishment refers to a situation after the 
determination of judgment in which the court decides to stay execution of the 
sentenced person’s punishment because of certain special circumstances which 
prevent execution, such as serious illness and pregnancy. Execution begins when 
such circumstances disappear. Although the situation in which suspension of 
sentence is revoked and the punishment imposed by the original sentence is 
executed has certain similarities to the stay of execution of punishment, from 
the above explanation it can be seen that in nature and in significance they 
[suspension of sentence and stay of execution] are obviously different . . . 

To take suspension of sentence for remission of punishment is equally 
erroneous. In the case of remission of punishment, a people’s court adjudges 
the defendant guilty according to provisions of law and the special circumstances 
of his case, and at the same time announces the remission of his punishment. 
Therefore, the problem of execution does not exist. In the case of suspension 
of sentence the judgment not only declares that the defendant is guilty, it also 
simultaneously imposes punishment. But the court prescribes a test period. The 
possibility of executing the punishment is certainly not lost. Once the sentenced 
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person violates legally prescribed conditions during the test period, this 
possibility will be realized. 


Finally, we should explain the problem of supervision of persons whose 
sentence has been suspended during the term of the suspended sentence and 
the problem of the simultaneous imposition of suspension of sentence and 
supplementary punishment. 

The problems of whether or not it is necessary during the term of the 
suspended sentence to supervise persons whose sentence has been suspended 
and how to supervise them is worth study. In practice, some [judges] have 
imposed no restrictions [on persons whose sentence has been suspended]; others 
have imposed control; and still others have prescribed a reporting system for 
supervising and examining them. The methods vary. There are still no express 
provisions in law dealing with this problem. We believe that it is necessary 
to supervise and examine persons whose sentence has been suspended during 
the term of the suspended sentence. Appropriate supervision and examination 
can strengthen the educative influence of the suspension of sentence upon a 
person whose sentence has been suspended, stimulate a criminal to attain reform, 
and achieve the anticipated effects of suspension of sentence. But control is a 
method of criminal punishment in our country. To use the method of control 
to supervise a person whose sentence has been suspended is to confuse suspension 
of sentence with control. In view of the purpose and significance of suspension 
of sentence, it is inappropriate to apply too severe a method of examination 
to a person whose sentence has been suspended or to prescribe too many 
limitations. In order to supervise a person whose sentence has been suspended, 
the court may, we believe, notify the public security department or the depart- 
ment for which he [the person to be supervised] originally worked of the judgment 
of suspended sentence. This department may examine his behavior in production 
or work and educate him in political ideology and in observance of law. In 
addition, limitations on his freedom to move his household should be imposed. 
When a person whose sentence has been suspended wants to move his house- 
hold, he should get the approval of the people’s court that originally adjudicated 
the case. This point is clearly prescribed in the State Council’s Instructions 
Relating to the Establishment of a Regular Household Registration System 
which was promulgated in June 1955. 

With respect to the problem of the position and salary of criminals whose 
sentence has been pronounced suspended, the Ministry of Justice in a reply to 
the City of Peking Bureau of Justice and the High People’s Court of Kansu 
province on December 30, 1956, pointed out: “A defendant whose sentence 
has been pronounced suspended, if not deprived of political rights, may keep 
his position . . . He shall be paid a salary on the basis of the principle to 
each according to his labor and in accordance with his duties.” 
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ITEM 239 


[Interview] 


Hsia was a factory worker who lived in Canton while his wife remained in 
the countryside. In 1958 he set up housekeeping with Kao, an attractive woman 
who, while her husband was in prison, had been engaging in sexual relations 
with a number of men in return for their financial support. Shortly after they 
moved to a production brigade in a rural commune, Kao was ordered to join 
the brigade’s rehabilitation through labor unit [see Item 93]. At the same time, 
because of his relations with Kao, Hsia was prosecuted and convicted of 
adultery in violation of the Marriage Law and was sentenced to eighteen months 
of imprisonment. Since he was a worker, had no record of prior crimes, and 
had done no great harm by his conduct, the basic level court decided to suspend 
the execution of the sentence for eighteen months on condition that Hsia and 
Kao separate, which they agreed to do. 


6. Control 
Recall Items 100—104 and 113. 


ITEM 240 


[“A Group of Unlawful Elements Are Sentenced to Control by the Ku-yiian County 
Circuit Tribunal,” Ku-yiian jih-pao (Ku-yiian daily, Kansu province), Jan. 10, 
1958] 


Editor’s note: The circuit tribunal which was sent by the Ku-yiian county people’s 
court to Chang-i district tried some bad elements on the spot and then announced 
the disposition of their cases. This not only linked the masses with reality and 
educated them about the legal system, it also promptly attacked bad elements 
and effectively developed the role of the people’s democratic dictatorship. There- 
fore, this is a good method. 


In the last ten days of November 1957, in order to protect production, to 
safeguard the security of society, and to consolidate the people’s democratic 
dictatorship, the circuit tribunal which was sent to Chang-i district by the 
Ku-yiian county people’s court sentenced to control seven unlawful elements 
who had damaged production. They were handed over to the agricultural 
cooperative for supervision and reform. 

Among the unlawful elements were four unlawful landlord and rich peasant 
elements. For example, the unlawful landlord element, Yang Fu-tsan, continued 
to spread rumors and to conduct sabotage activity after agricultural cooperativiza- 
tion. After entering the cooperative, he did not obey the leadership of the 
cooperative. On two occasions he secretly used a donkey that belonged to the 
cooperative to carry lily leaves for his own benefit and told the cooperative to 
record work points for him. He also illegally bought ten strips of second-class fur 
and went out to engage in speculation. He was sentenced to two years of 
control. After entering the cooperative, unlawful rich peasant element Ma Kung 
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tried to beat up Huang Pao-Li, the director of the cooperative’s supervision 
committee. He refused to pay his public grain contribution for 1955-1956 .. . 
He did not obey the leadership of the cooperative and twice went out to engage 
in secret speculation, making more than seventy yuan profit. Moreover, he 
deliberately increased the burden of the [cooperative’s] donkey. He was sentenced 
to three years of control. Five other criminals were sentenced to control in 
accordance with law and were handed over to the cooperative for supervised 
labor, 


ITEM 241 


[Interview] 


Wu was a badly crippled man of twenty-eight who sold books and periodicals 
at a street corner stand in Canton. In 1959 he developed a friendship with a 
ten-year-old girl who frequently came to look for stories, and after a time 
they became intimate. When the girl’s mother discovered the relationship, 
she reported it to the public security station. After a prompt investigation, 
Wu was prosecuted and convicted of seduction. Although the crime is normally 
punishable by a long prison sentence, since Wu was too disabled to take part 
in regular reform through labor, the basic level court sentenced him to three 
years of control. 


7. Detention 


Recall Item 59. 


8. Imprisonment for a Fixed Term 


ITEM 242 
[Lectures (September 1957), pp. 198-199] 


Imprisonment for a fixed term is a method of criminal punishment whereby 
criminals are held for a definite period of time for reform through labor. In 
keeping with the purpose of punishment in our country, this method of punish- 
ment is mainly applied to [cases involving] various relatively serious crimes. 
Those who have committed major crimes may be sentenced to long-term 
imprisonment, and those whose crimes are not very serious may be sentenced 
to short-term imprisonment. 

With respect to the minimum term of imprisonment, there are no express 
provisions in law relating to it, and in practice there is no uniformity. Some 
[minimum terms] are one or two months. Others are five or six months. 
Considering that imprisonment for a fixed term is a relatively severe punish- 
ment, and at the same time, considering imprisonment for a fixed term in 
connection with detention, we believe that it would be more appropriate to 
fix the minimum term of imprisonment at six months. 
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With respect to the maximum term of imprisonment, in practice it is generally 
fifteen years. In a few cases, it is twenty years, and in isolated cases, it reaches 
twenty-five years. In order to make the maximum term of imprisonment 
uniform, the Supreme People’s Court and the Central Ministry of Justice, in 
a reply to the former East China branch court dated June 11, 1953, pointed out: 
“Until the central government makes express provisions, the maximum term of 
imprisonment generally may not exceed fifteen years, but in a special situation 
it may be raised to twenty years.” We believe that this is appropriate. But “a 
special situation” should be understood to mean a situation in which there is 
combined punishment for several crimes. 

The problem of calculating the term of imprisonment is not handled com- 
pletely consistently in our practice. Some [judges] calculate it from the day on 
which the defendant is [first] confined in custody. Others calculate it from 
the day on which judgment is rendered. Calculating it from the day on which 
the defendant is [first] confined in custody is inappropriate because confinement 
in custody prior to the rendering of judgment is a coercive sanction used 
during criminal litigation. At that time it has not yet been determined that 
the person confined in custody is a criminal. If calculated from the day on which 
the defendant is [first] confined in custody, criminal punishment and coercive 
sanctions used during criminal litigation become confused. From the point of 
view of both theory and practice, it is only proper to make the day on which 
judgment is rendered the date from which the term of imprisonment is calculated. 

The period of confinement in custody prior to the rendering of judgment 
should be deducted from the term of imprisonment. The standard for deduction 
is pointed out in the Opinion of the Supreme People’s Court Given to the Former 
East China Branch Court Relating to the Problem of Judgment When the 
Defendant Dies during Litigation and the Problem of Deduction of the Number of 
Days of Confinement in Custody Prior to Judgment, of June 25, 1951: “On 
the problem of deducting from the defendant’s term of imprisonment the 
period of confinement in custody prior to the rendering of judgment, we believe 
that in the future it should be explicitly noted in every judgment that one day 
shall be deducted for each day of confinement in custody, so that it is clear and 
the prison authorities are not neglectful in calculating the term of imprisonment.” 


ITEM 243 


[“People’s Tribunal Protects the Rights of the Person. Wang Shao-ch’ing To Serve 
Imprisonment for Hitting Others,” Chung-ching jih-pao (Chungking daily), Apr. 
25,1957] 


On the afternoon of April 17, at a meeting attended by 500 or more of the 
Chungking Steel Company’s staff and workers and their family members, the 
Ta-tu-k’ou people’s tribunal of the Chiu-lung-p’o district people’s court publicly 
tried Wang Shao-ch’ing for violation of the rights of people. 

The defendant Wang Shao-ch’ing, a worker in the third workshop of the 
Chungking Steel Company, always behaved crudely and frequently hit others 
over trivial matters. On March 19 of this year at about seven o’clock in the 
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evening Wang Shao-ch’ing’s wife fell ill and was taken by the head of the division 
of workers’ family affairs, Wu Pen-yii, and others for treatment at the company’s 
hospital for staff and workers. After Wang returned home, he immediately rushed 
to the hospital. At that time, Wu and the others were carrying the patient and 
were waiting to get some medicine. After helping them to get the medicine, 
Wang intentionally asked the nurse on duty, P’an Yu-ku: “Where is my wife? 
Where is my wife?” P’an explained to him that, since there were so many 
patients, she did not know where his wife was. Wang viciously asked “What 
are you doing here?” and made a threatening gesture. A staff member of the 
hospital, Liu Ch’ing-sung, came over to explain things to him, but Wang would 
not listen, grabbed Liu’s collar and pushed him away. At that moment Dr. Tai 
Tien-chun (a woman), who was making her rounds, came out to try to settle 
the matter, but Wang reached out for Tai’s chest and tore her uniform. Wang 
then hit her with his fist, but, because many persons had come over to persuade 
him to stop, he only managed to hit Tai’s left wrist. He also hit nurse Ts’ao 
Shui-chen with his fist. When the director of the company’s health office, 
Yang Kuang-min, heard what was happening, he rushed to the spot to try 
to settle it. Wang Shao-ch’ing became more arrogant and said: “I was just 
looking for you, Director!” Then he hit Yang twice in the chest. Just as he 
was about to hit Yang again, he was dragged away by the masses who had 
gathered around. But Yang’s neck had already been scratched in several places, 
and his clothing had been torn. What was particularly bad was that when some 
patients who had been waiting for diagnosis had come over to try to settle the 
matter, they too were pushed and hit. After the incident, the personnel of the 
hospital for staff and workers, the patients awaiting diagnosis, and the masses 
of workers were all furious and unanimously demanded that Wang be punished 
in accordance with the law. 

On the basis of the above stated facts, the people’s tribunal, in order to 
safeguard state law and discipline and to protect the rights of people from 
infringement, sentenced Wang Shao-ch’ing to six months of imprisonment in 
accordance with law. 

The masses who attended the trial unanimously expressed their satisfaction. 


ITEM 244 
[Snow, The Other Side of the River (1962), pp. 570-572] 


The courtroom was in a former missionary compound in the Hongkew district 
of Shanghai, an area which China once offered as a territorial concession to 
the United States . . . The room held about forty people, dressed in working 
clothes, who were already seated and quiet as church when the young judge, 
Mo Pen-wan, entered. He was accompanied by two “people’s representatives” 
[people’s assessors] in their thirties, with whom the law requires a judge to confer 
before pronouncing sentence. I learned from my companion that Judge Mo was 
a machinist and labor union leader who had been given special training in a 
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school operated by the judicial department to teach the relatively simple legal 
codes of the People’s Courts. 

Yang Kuan-fu was the name of the prisoner, aged thirty-nine. A lean, sallow- 
faced man with a receding chin, he was escorted into the room and stood at 
attention before the elevated bench. Yang and his defense lawyer listened as 
the prosecutor read his summation of the charges: 

“You were arrested on September 14, 1960. As a former special policeman 
under the Kuomintang regime you intrigued with gangsters to blackmail, in- 
timidate and rob citizens, having in instances beaten them. After liberation you 
stayed on in Shanghai, failed to report your past misdeeds, donned civilian 
clothes, and took a job with the light and power company. Your duties were 
to collect bills owed for repairs and maintenance. During the past two years you 
embezzled 1,527 yuan by falsifying receipts. These facts were first reported by 
your fellow workers. After your arrest an investigation confirmed the facts, to 
which you have confessed. Accordingly you are brought to trial under Article 
Three of the Legal Code.* Do you admit your guilt and acknowledge your 
confession?” 

After the prisoner had replied in the affirmative Judge Mo questioned him 
directly: 

Q. “What did you do before Liberation?” 

A. “I was a policeman in Chiang Kai-shek’s Loyalty Gendarmerie, engaged 
in political and intelligence work. Aside from that I arrested and tortured people 
to extract money from them, part of which I kept for myself. I helped carry 
out some looting also. With others, I took part in a few highway robberies . . .” 

This curious confession, indicating a reversal of roles between policeman and 
criminal, may be explained by conditions at the end of Kuomintang rule (to 
which I have referred earlier), when the gendarmerie seized, tortured and 
extracted gold and precious articles from prominent citizens before Shanghai 
was evacuated. 

Q. “When did you take your present job?” 

A. “In 1957. I began embezzling on a small scale but soon took as much 
as thirty yuan at a time. My method was to write one figure on the top receipt 
but a different and lower one on the carbon copy.” 

Several witnesses appeared against the accused. Judge Mo instructed them 
briefly: “Tell the truth. Do not exaggerate. Do not try to protect the accused.” 
The first witness was a worker who asserted that Yang had come to his factory 
thirty-five times to collect for repairs. A total of 487.82 yuan had been paid 
to him. The next witness, an accountant in Yang’s office, testified that the accused 
had remitted only 109.34 out of the total mentioned. Becoming suspicious, he 
had gone to the factory, compared receipts, and discovered the discrepancy. 
Two more factory representatives provided similar evidence. Most of the audience 
consisted of men and women workers from the defrauded factories and or- 
ganizations. They were attending the trial to see that justice was done and 
to report back to their groups. 


6. This is apparently a reference to Article 3 of the Act for Punishment of Corruption, 
Item 124. 
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When the defendant had admitted all the accusations the Judge asked him 
whether he realized that he had been robbing the working people and his own 
family, and whether he realized the seriousness of his crime. He said that he 
did, and added: “While the whole country is going forward I have been leaping 
backward. The government had given me a new way of life despite my corrupt 
past life. I was not satisfied with ample wages. I was greedy and wanted more.” 

The prosecutor then demanded maximum punishment in accordance with 
the law. The accused had not voluntarily confessed his crimes. Even after 
his fellow workers had discovered the first instance of embezzlement, the 
previous May, he had refused to help them by admitting his other crimes. Only 
after they had gathered all the evidence and had him arrested had he confessed 
to the police. 

Judge Mo next heard from the defense attorney, who spoke in the following 
sense: 

“The accused has confessed and expressed his regret. Article Three is two- 
sided. It provides for punishment but also for reform through education. With 
us it is a principle to be lenient to those who repent and to be severe with 
those who do not. After his arrest the accused did quickly confess and confess 
thoroughly. After a trip in the countryside he himself has seen how everyone is 
working to build the country up while he was tearing it down. This is true even 
in his own family. Now he feels ashamed. We should consider the corrupt life 
he formerly lived and make allowances. I consider his attitude relatively good. 
I would recommend leniency.” 

Judge Mo turned to the prisoner, who was visibly shaking. “Have you any- 
thing to say?” Yang replied in a quavering voice with one sentence only: “I 
shall do my best to carry out whatever punishment is given to me and to reform 
myself into a morally fit citizen.” 

Court was recessed while the judges conferred. It took no longer than a 
cigarette smoke. In the courtyard I spoke to a young electrician who knew 
some English. He had worked in the same office with Yang. I asked him what 
Yang had done with the money he stole. 

“He spent it on expensive restaurants where capitalists go. Of course, when 
someone saw him in those places we began to get suspicious. He got hold of 
some bad women, too, and he wanted money to sleep with them. Prostitutes? 
No. But there are still some women around who will make love for money.” 

Yang could have got ten years for embezzlement. I asked the worker 
what his group thought would be fair in this case. “If he had confessed to us 
when we first got the evidence on him he might have been given only a year. 
Now — he may get five years.” When court reconvened, Judge Mo again 
reviewed the facts. Then he compared life in the corrupt Shanghai of the past 
with the present and said that allowances must be made. 

“The crime was serious, but the prisoner has now fuliy confessed and 
seems ready to rehabilitate himself. We consider that after some re-education he 
can still do something useful in society. Our sentence,” he ended, “‘is three 
years.” 
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The prisoner was notified that he had a right to file an appeal within ten 
days. The court then adjourned. Everyone seemed satisfied. 


ITEM 245 


[“Severely Punish Wandering Thieves, Safeguard Security and Order in Society,” 
Ta-nan-shan jih-pao (Ta-nan-shan daily, Kwangtung province), Dec. 11, 1959] 


On the sixth and seventh of this month, in the villages of Li-hu, Chan-lung, and 
Hsin-liao, the Pu-ning county people’s court publicly tried the cases of three 
wandering thieves, Ch’en Wen, Yuan I-hsiung and Ch’en Ping-ch’eng. 

Habitual thief Ch’en Wen, also named Ch’en Tse-yiian, assumed names 
Ch’en I and Ch’en Hui, was a thirty-year-old male of Ch’ing K’an village in 
Hai-feng, Pu-she-mei commune. Beginning in 1944 this offender served as a 
soldier of the counterfeit [KMT] government until he returned home in 1948. 
He never engaged in proper employment. After liberation, he frequently com- 
mitted acts of theft. In 1955 he was sentenced to five years of imprisonment. 
In 1957 he received a conditional release and returned home, but he still had 
not thoroughly reformed. He wandered among Chieh-yang, Lu-feng, Liu-sha, and 
Li-hu of this county, continuing to steal. One after another he stole bicycles, 
mosquito netting, clothes, cash, fountain pens, scissors, shoes, bicycle tire tubes, 
etc. At the same time he also dared to steal an official seal used by Lung-tang 
reservoir in Lu-feng to buy things and with it he made false documents to buy 
the “three birds” [chicken, duck, goose] and small pigs, hoarding them and 
interfering with market control. Even more serious was what happened on 
October 6 when he was stealing at Ho-po. He was seized by the local public 
security station and detained. On October 9 he broke out of jail and secretly 
returned to Liu-sha. He broke into hotels and shops on several occasions to 
commit theft and also broke into the bank of Liu-sha and stole a batch of one- 
fen notes worth eighteen yuan. He was discovered and seized by bank officials. 
The character of this criminal is extremely evil. He is always stealing and 
seriously undermining public order. Thus, he was sentenced to fifteen years of 
imprisonment in accordance with law. 

Thief Yuan I-hsiung, also named Yuan O-ying, assumed names Ch’en Jo- 
ming, Lin Chung, Lin Hsiao-ch’uan, and Yang Hsiao-p’ing, thirty years of 
age, comes from Tung-shan village of Li Hu commune in this county. Since 
June 1957 he has stolen cotton cloth, woolen sweaters, clothing, fountain pens, 
flashlights, and other things from the villages of An-jen, Chiao-nei, Li-hu, and 
Chang-mei of this county. In 1958 the masses subjected him to a speak reason 
struggle, but he still did not repent and reform. He wandered from Ch’ich-yang 
to Mien-hu to Hung-ch’eng stealing and undermining the security of society. 
Thus, he was sentenced to seven years of imprisonment in accordance with 
law. 

Thief Ch’en Ping-ch’eng, also named Ch’en Ta-tu, a twenty-seven-year-old 
male, comes from Shen-shan village in Nan-ching commune in this county. 
When he was eighteen years old and at Swatow, he was sent to ten months of 
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rehabilitation through labor [this is perhaps an erroneous reference to reform 
through labor] for theft. Afterward he continued to steal and was sentenced 
to three years of imprisonment. In 1953 he was conditionally released and 
returned home, but he continued to steal bananas, ginger, and other crops. On 
the night of November 2 of this year, when he was in Hsin-liao village of Chang- 
sung commune, he sneaked into a goose shed, used a bamboo weapon to beat 
to death ten geese that belonged to the commune, stole eight of them, and 
caused an estimated damage of 600 yuan. This damaged livestock production, 
and the consequences of the situation were very serious. Thus, he was sentenced 
to twelve years of imprisonment in accordance with law. 


9. Life Imprisonment 


ITEM 246 
[Lectures (September 1957), pp 200-201] 


Life imprisonment is a criminal punishment which deprives a criminal of 
freedom for life. It is a method of punishment second in severity only to the 
death penalty. On the basis of the provisions of Articles 13 and 14 of the Act 
for Reform Through Labor [the punishment of] life imprisonment is executed 
in prison, Criminals must be strictly controlled and closely guarded. If necessary, 
they may be kept in solitary confinement. Under the principle of strict control, 
they are separated according to their different circumstances, and they engage 
in compulsory labor and [receive] education. 

Life imprisonment is applicable to those counterrevolutionary criminals and 
other major criminals whose crimes are serious enough to require that they be 
permanently separated from society but not serious enough to require that 
they be sentenced to death. 

In the view of our country’s criminal [law] legislation and judicial practice, 
life imprisonment is one of our effective means of struggling against counter- 
revolutionary criminals and other major criminals. It plays a very great role 
in such matters as attacking the enemy’s sabotage activity, rousing the masses to 
initiate a struggle against the enemy, and warning other criminals not to 
violate the law. Although at present the period of intense class struggle is past 
in our country, the class struggle situation both at home and abroad is still 
very complex. Therefore, we believe that for a certain period in the future it 
will be necessary to retain this punishment. Meanwhile, since there is a big 
difference between the death penalty and imprisonment for a fixed term, the 
retention of this intermediate punishment of life imprisonment not only ensures 
more flexibility and convenience in adjudication practice, but also has a positive 
function in implementing the policy of “less killing.” 

In our country’s criminal law, life imprisonment is not simply punishment. An 
offender who is being held for life and who is in the process of reform through 
labor still has an opportunity for repentance and self-reform and for making 
himself into a new person. On the basis of the provisions of Article 68 of the 
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Act for Reform Through Labor, if a criminal has been sentenced to life 
imprisonment, has labored actively and striven to reform, and if he has behavior 
which really establishes his merit or indicates his repentance and reform, he may, 
after serving a considerable period of time [in prison], have his sentence reduced 
or be conditionally released. As a matter of fact, many offenders who have 
been sentenced to life imprisonment have had their sentences reduced in 
the past few years. Some people believe that this just proves that imprisonment 
for a fixed term has replaced life imprisonment and that life imprisonment 
exists only in name. This statement is incorrect. It confuses two problems which 
are different in nature — sentencing to punishment and reduction of sentence. 
When we sentence to punishment, we cannot and should not predetermine 
whether or not a sentenced criminal can have his sentence reduced. The circum- 
stances of a criminal at the time of adjudication and the sincere repentance and 
reform of a reformed criminal are two different things. It is illogical to say 
that the factual basis for the punishment of life imprisonment can be retained 
only if the sentence of life imprisonment is executed to the very end. 

Life imprisonment does not extinguish the offender’s hope, nor does it 
block his prospects for reform. Compared with the death penalty, it might 
be said that life imprisonment is a relatively light punishment. Some people 
have said that life imprisonment is even more inhumane than the death penalty. 
This is not in conformity with reality. 

Life imprisonment is not applicable to minors. The intellectual powers of 
minors are still not completely mature. Compared with the evil of adults who 
commit the same kinds of crime, the evil of minors is less, and they can also 
be reformed more easily. Therefore, even though they have committed serious 
crimes, the sentence of life imprisonment is not applicable to them. This 
conclusion is based on the essence of our country’s criminal law, on state 
policy, and on the circumstances of judicial practice. 


10. Death Penalty 


ITEM 247 
[Lectures (September 1957), pp. 201-205] 


The death penalty is a criminal punishment by which a criminal is deprived 
of his life. It is the most severe method of punishment in our country. This 
punishment is applicable only to those extremely few counterrevolutionaries 
who seriously endanger the people’s democratic dictatorship, whose crimes are 
heinous, and whose death alone can pacify the people’s anger, and to other 
criminals whose danger to the interests of the state and the people has reached 
the most serious degree. In the early period of our country’s liberation and 
in the period of restoration of the state economy, counterrevolutionaries violently 
resisted and the dregs of the old society also conducted various sabotage 
activities. At that time, the class struggle was very intense and sharp. In order 
to protect and consolidate the people’s democratic political power and to safe- 
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guard the people’s security and interests, the state had to suppress this resistance 
and these sabotage activities. The death penalty was applied to those counter- 
revolutionaries whose crimes were heinous, who were persistently hostile to 
the people, and who adamantly refused to repent and reform. Only by so 
doing could we attack the enemies’ vicious power and consolidate the fruits of 
the revolution, At the same time, the death penalty was applied to those who 
committed crimes of corruption, major opium offenders, habitual robbers, 
murderers whose crimes were especially serious, and criminals who sexually 
violated young girls — those major criminals who seriously endangered state 
economic construction or the people’s interests. If the death penalty were not 
applied, state law and discipline could not be dignified, social justice could not 
be extended, and the anger of the masses could not be pacified. The facts of 
history have proved that because of the timely suppression of enemies and the 
timely elimination of harmful elements on behalf of the people, the political 
power of the people’s democratic dictatorship was consolidated and the activism 
of the masses of people in the revolution and in production had a great upsurge. 
From this it can be seen that the death penalty as a punishment in our country 
is a necessary means to suppress the resistance of domestic and foreign enemies 
and to protect the interests of the state and the people. To use the death penalty 
is not only necessary but also just. One cannot confuse our country’s death 
penalty with that of the exploiter countries and discuss them as if they were the 
same. 

A correct estimate of the death penalty’s active role in the struggle against 
crime by no means implies the need to retain the death penalty forever. On the 
contrary, our country is in the process of creating conditions for the gradual 
abolition of this penalty. The existence or the abolition of the death penalty is 
not something which can be determined by our subjective desires alone; it is 
determined mainly by the needs of the class struggle. 

In keeping with the spirit of Party and state policies, we should strictly under- 
stand the principle of “less killing” in handling matters in our country’s judicial 
practice. In dealing with the death penalty, we have habitually adopted a serious 
and careful attitude. Moreover, in the past we have prescribed special procedures 
for execution of the death penalty that are different from methods of executing 
other punishments. For example, the provisions of Article 7 of the General Rules 
for the Organization of People’s Tribunals promulgated in July 1950 are con- 
cerned with the authority to approve the death penalty for local despots, bandits, 
secret agents, counterrevolutionaries, and criminals who resist land reform laws 
and decrees. The Instructions Relating to Suppression of Counterrevolutionary 
Activity promulgated in the same year and the provisions relating to the establish- 
ment of the people’s tribunals for the “three-anti” and “five-anti” movements in 
1952 also prescribed the authority to approve the death penalty for counter- 
revolutionary criminals, criminals who commit crimes of corruption, and thieves. 
Paragraph 5 of Article 11 of the Law for the Organization of People’s Courts of 
1954 prescribes: “If a party docs not accept the judgment or order of last in- 
stance of an intermediate people’s court or a high people’s court in death penalty 
cases, he may apply to the people’s court at the next higher level for review. A 
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judgment of a basic level people’s court and a judgment or order of an inter- 
mediate people’s court in death penalty cases shall, if the party does not appeal or 
apply for review, be submitted to the high people’s court for approval before 
execution.” These provisions in the organizational system have guaranteed cor- 
rect application of the death penalty and have prevented deviations. They thor- 
oughly show our serious and careful attitude toward the application of the 
death penalty. 

In addition to this, in our practice of struggle against counterrevolution, we 
have also created the method of “sentencing to death, suspending execution of 
sentence for two years, compelling labor, and observing the consequences.” If 
immediate execution of sentence is not necessary, this gives those counterrevolu- 
tionary criminals whose offenses are great and who, according to the law, should 
be sentenced to death, an opportunity to repent and reform. After a two-year test 
period, the question of whether or not to execute sentence will be decided on the 
basis of his [the criminal’s] behavior during reform through labor. If, during the 
period of suspension of execution, concrete facts demonstrated in reform through 
labor are sufficient to indicate his sincere repentance and reform, his death 
sentence may be reduced in accordance with certain procedures to life imprison- 
ment or to long-term imprisonment. If he refuses to reform, then the death 
penalty will be executed. Practice in the past few years has proved that most 
counterrevolutionary criminals who were sentenced to death but whose sentence 
was suspended for two years demonstrated their repentance and reform during 
the period of suspension of execution. Thus, they were resentenced to life im- 
prisonment or to long-term imprisonment. This method has not only guaranteed 
the healthy development of the movement to suppress counterrevolution but has 
also embodied to a high degree the spirit of revolutionary humanitarianism in 
our country’s criminal law and the state’s policy of “uniting suppression with 
leniency.” 

It is wrong to regard the two-year suspension of execution of the death 
penalty as an independent punishment. It [the suspension] is merely a measure 
adopted by the state in executing the death penalty, for during the period of 
suspension of execution it has not been determined that the death penalty will 
not be executed. After the expiration of the period of suspension of execution, 
the death penalty may be executed or the criminal sentenced to death may be 
resentenced to life imprisonment or long-term imprisonment, this decision de- 
pending on his behavior during the period of suspension of execution. Because 
“suspended death” has played an active role in our judicial practice, local 
people’s courts in the various places have in the past few years also applied 
this system to other criminals who have been sentenced to death and not merely 
to counterrevolutionary criminals. 

Since our country entered the period of planned economic construction, the 
scope of application of the death penalty has been reduced from what it was 
previously. Especially as a result of the application [of the method] of suspending 
the execution of the death penalty for two years, the scope of actual application 
of the death penalty has been greatly reduced. Following the decisive victory in 
the undertaking of our country’s socialist reform, the situation in our domestic 
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politics has undergone a fundamental change. This has created the possibility for 
further reducing the scope of the death penalty. In his political report to the 
Eighth National Party Congress, Comrade Liu Shao-ch’i pointed out: “The 
Party Central Committee believes that we should not sentence to death any other 
criminals except the extremely small number of criminals who must be sentenced 
to death because their heinous crimes have aroused the people’s anger . . . Any 
case belonging to [the category of] required death penalty cases should be decided 
by judgment of or approved by the Supreme People’s Court. In this way, we will 
gradually be able to achieve the goal of abolishing the death penalty. This is in 
the interests of our socialist construction.” To implement these instructions, in 
legislating our future criminal code, we should limit as much as possible provi- 
sions applying the death penalty to an extremely small number of crimes. In 
present judicial practice, we should strictly observe the spirit of “less killing” in 
dealing with counterrevolutionary criminals or other major criminals, though we 
cannot yet completely abolish the death penalty. Our country is still in a period of 
transition. Imperialism still exists, and counterrevolutionaries still exist. Domestic 
and foreign enemies are trying every possible means to sabotage our country’s 
socialist construction. The struggle is still complex and serious. Therefore we 
should not fail to consider this point and limit ourselves [by abolishing the death 
penalty]. Application of the death penalty to that extremely small number of 
criminals whose heinous crimes have aroused the people’s anger is also in the 
interests of our country’s socialist construction. We are retaining the death 
penalty while in the process of gradually abolishing it, and we are reducing the 
scope of the application of the death penalty to a minimum. But at present we 
still are using this punishment. It should be clear that this use or retention of the 
death penalty is just for the purpose of its final abolition. To [try to] understand 
these two problems by placing them in opposition is inappropriate. In order to 
achieve the goal of gradually abolishing the death penalty, besides strictly limit- 
ing the scope of its application, we should, as proposed by the Party Central 
Committee, concentrate the authority to decide by judgment and to approve of 
death penalty cases completely in the Supreme People’s Court. To have the 
highest adjudication organ of the entire country controlling this is a very wise and 
thorough method. 

In keeping with the spirit of our country’s criminal [law] policy, the death 
penalty is not applicable to pregnant women or to minors. As for the former, the 
department of justice of the former East China Military Government Council 
in its Reply to the People’s Court of Fukien Province Relating to Methods for 
Sentencing Pregnant Women to Death and for Pronouncement of Execution of 
Sentence, which was approved by the Ministry of Justice, pointed out: “For the 
protection of the life and normal development of the child in the womb a 
criminal who is pregnant generally shall not be sentenced to death. If death alone 
can pacify the people’s anger, it [the death penalty] shall be pronounced one 
year after the birth of the child, and shall be executed [only] in accordance with 
certain procedures.” The reason for not applying the death penalty to the latter 
[minors] is the same as the aforementioned reason for not applying life imprison- 


ment to them. 
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ITEM 248 


[Lo Jui-ch’ing (Minister of Public Security), “The Struggle of the Revolution against 
Counterrevolution in the Past Ten Years,” JMJP, Sept. 28, 1959, p. 3] 


Among the criminal punishments of our country there is one which prescribes 
“sentencing to death, suspending execution of sentence for two years, compelling 
labor, and observing the consequences.” Imperialists have denounced this as the 
greatest cruelty. We say that this is the greatest humaneness. The criminals them- 
selves understand this. Sentencing them to death and suspending execution of 
their sentence gives to these persons, allowed to live on under the sword of the 
people’s government, a last opportunity to reform. In fact most of the criminals 
who are dealt with this way are spared. Where was there ever in ancient or 
modern times, in China or abroad, so great an innovation? Where could one find 
in the capitalist world so humane a law? 


ITEM 249 
[Snow, The Other Side of the River (1962), p. 369] 


When asked whether I would like to question any other prisoner I chose a 
political offender under suspended death sentence. 

He was a Shantung man, rugged in build, heavy-featured, middle-aged and 
solemn. I asked him what he had done. He answered that as a Kuomintang 
policeman in Tsinan he had led an anti-Red squad and arrested many suspects. 
Urged by Wang to elaborate, he added, face downcast, that he had personally 
killed four revolutionaries, one of whom was a pregnant woman. His crime was 
graver because he had not come forward after the revolution when everyone 
was given an opportunity to confess, repent, and ask for punishment. Instead, he 
had gone north, taken a job in a Peking textile mill, and pretended to be an 
ordinary worker. One day in 1958 he was recognized by another Shantung man 
who denounced him and had him arrested. Did he feel he had been fairly treated? 

“T ought to be dead,” he said. “I deserved death but instead I have been given 
back life. I am being educated and I can now handle machines and do useful 
work. I am doing my best to remold myseif to show my gratitude.” He seemed 
thoroughly humbled and remorseful, and deep tension was written on his face. 
One needed little imagination to share some of the awareness that must have 
filled his days that one bad mistake might be his last. To know with reasonable 
certainty that salvation depended entirely on his own repentance and reform must 
in some ways have placed far heavier burdens on him than would be on a con- 
demned man in an American prison. Realizing that nothing he can do by way of 
inner awakening can alter matters, the latter need not undergo the agony of 
attempted self-reform but can hold society or his lawyers at least partly respon- 
sible for his fate. 

When the prisoner and his unarmed escort left, Wang said that he was a good 
worker. He had been in jail for two years; his sentence would probably be 
altered to life imprisonment. 
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Is the suspended death sentence an innovation worthy of emulation in other coun- 
tries? 

For an interesting account of the Soviet experience with the death penalty, see 
Leon Lipson, “Crime and Punishment; Execution: Hallmark of ‘Socialist Legality,’ ” 
Problems of Communism, 11.5:21-26 (September—October 1962). 


ITEM 250 


(“Criminal Judgment of the Nanchang City People’s Court,” Chiang-hsi jih-pao 
(Kiangsi daily), June 29, 1955] 


(54) Criminal Judgment File No. 1145 
Authority Sending the Case: Nanchang City Public Security Bureau 
Criminal: Chang Chien-hsin. Male. Age: 39 years old 
Native Place: Nanchang City, Kiangsi. 
Personal background: hooligan, professional swindler 
Cultural level: three years [of education] 
No fixed address 


Criminal Chang Chien-hsin, also known by the name of Chang Yung-seng and 
the aliases of Sung Hua, Liu Pin, T’an Yu-chun, Hsii Chen-ch’iu, and others, 
has been, before liberation, a traveling merchant, a navigator of a ship, and a 
sergeant of a Kuomintang police bureau. After liberation, he operated a grocery 
store which he often used to swindle property from boatmen by pretending to 
charter ships for transporting goods or to buy goods for boatmen. In June 1950, 
one such act [of swindling] was discovered, and he was arrested by the city 
public security bureau. He was released after receiving education. In August of 
the same year, he was sentenced to one year of labor service by this court for 
swindling property from boatmen T’ang Te-tzu, Ting Hsi-k’o, and others. After 
performing this labor service, he was released but again engaged in swindling. 
On October 16, 1952, he was caught by a victim, Tai Chin-hsi, and later was 
sentenced to three months of labor service by this court. He continued to engage 
in swindling after release. In May 1953, he was sentenced to two years of im- 
prisonment for swindling boatman Wan Chang-shun. During the period of his 
reform through labor, however, he escaped and fled to Wuhan . . . and other 
cities. He still made his living by swindling and was caught thirteen times. In 
December of the same year, he was caught and sent to the public security organ 
of the place of the offense for swindling 200 yuan from the family of boatman 
Hsiao Chun-ch’uan. After being taken into custody and educated, he was released. 
From then on, this criminal used an alias and pretended to be an agent of the 
Wuhan City Trading Company, the Anking Kerosene Company and . . . some 
other cooperatives. He chartered boats for the above-mentioned units, pretending 
to transport goods, and fraudulently caused boatmen to purchase “low price” 
rice, flour, oil, salt, and other foods from him. In total, he swindled .. . 
several hundred yuan from boatmen. On May 7, 1954, while he was swindling 
boatman Lo Chang-yin, he was caught on the spot by the public security organ 
and was sent to this court to be dealt with. 

The consequences caused by this criminal’s swindling have been serious. For 
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instance, the money that he swindled from Wan Chang-shun was a loan from the 
people’s bank to the mutual aid group of the fourth village of Feng Lin adminis- 
trative village, third district, Keng-cheng county, for the purpose of shipping 
camphor boards to Nanchang for sale. After being swindled, Mr. Wan was 
suspected by other members of the group, and they held him responsible for 
compensation. As it was difficult for him to raise the money, a member of his 
family tried to commit suicide by hanging himself. This criminal swindled forty- 
one yuan from Mei Shao-t’ing, who had earned the money through diligent labor, 
and thus caused Mei’s wife to jump into the river several times in an attempt to 
commit suicide. Fortunately, she was rescued by others and did not drown. The 
victims all expressed their deep hatred of this criminal. 

It is evident that since liberation Chang Chien-hsin has habitually engaged 
in swindling. He has been caught five times by the people’s government, con- 
fined, and educated. However, he has not demonstrated a bit of repentance or 
reform, and during the periods of his confinement he has insulted the people’s 
government and resisted reform. The above-mentioned criminal acts of this 
offender have seriously undermined security on the river, interfered with boat- 
men’s production, and endangered the interests of the people. In order to safe- 
guard state law and discipline, to maintain the security of society, and to protect 
the safety of peoples’ lives and property, this court sentences criminal Chang 
Chien-hsin to death in accordance with law and deprives him of political rights 
for life. 


This is the judgment. 
President: Ou-yang Ming 
Vice-President: Yii Hung-yang 
June 28, 1955 


(The case was appealed to the high people’s court of Kiangsi province by 
criminal Chang Chien-hsin. The high people’s court in its final judgment, crim- 
inal file no. 10, affirmed the original death sentence of this court and ordered 
that it be immediately executed. ) 


ITEM 251 
[REPLY OF THE STANDING COMMITTEE OF THE NPC OF THE PRC TO 
THE SUPREME PEOPLE’S COURT RELATING TO PROBLEMS OF HOW 
TO EXECUTE THE RESOLUTION THAT DEATH PENALTY CASES SHALL 
BE DECIDED BY JUDGMENT OF OR APPROVED BY THE SUPREME 
PEOPLE’S COURT (Sept. 26, 1957), FKHP, 6:297] 


Supreme People’s Court: 

We have received the report of July 26, 1957, relating to how to execute The 
Resolution of the Fourth Meeting of the First Session of the National People’s 
Congress Relating to Death Penalty Cases’ Being Adjudged or Approved by the 
Supreme People’s Court. The Standing Committee believes: Death penalty cases 
which, according to the Law for the Organization of [People’s] Courts, high 
people’s courts are responsible for approving or for deciding by a judgment of 
last instance shall still be decided by judgment of or reviewed by high people’s 
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courts. In a case in which a high people’s court believes that the defendant 
should be punished by death, the judgment shall be executed after it has been 
submitted to the Supreme People’s Court for approval. A case in which a high 
people’s court believes that the defendant should not be punished by death shall, 
in accordance with the provisions of law, be remanded by it to a lower people’s 
court for readjudication or shall be adjudicated at the higher level. This is the 
reply. 

Chairman Liu Shao-ch’i 

Secretary-General P’eng Chen 


ITEM 252 


[Interview] 


In 1959 Liao and his brother Lin-tse were arrested and prosecuted on a charge 
of murdering the deputy Party secretary of a rural commune [see Item 188D]. 
Since one of the county basic level court judges had participated in the joint 
investigating team that had prepared the case for adjudication and was already 
familiar with the file, the county court quickly completed its consideration of the 
case. In view of the fact that the case was important and involved a capital 
offense, the chief judge and the president of the court could not decide upon the 
sentence by themselves but presented the problem to the political-legal Party 
group consisting of the president of the court, the chief of the public security 
bureau, chief procurator, and the deputy party secretary for legal affairs. It 
decided to sentence Liao to death and Lin-tse to fifteen years of imprisonment. 
These sentences were discussed with and approved by the first secretary of the 
county Party committee. 

Liao’s sentence had to be presented to the intermediate court and the high 
court for approval. Because one of its judges had supervised the arrest of the 
Liaos, the intermediate court was familiar with the case and promptly gave its 
approval. The high court, however, was less conversant with the facts, and, 
since the case had already been mishandled once, one of its judges went down 
to investigate in the company of an official of the provincial public security 
department. They carefully questioned Liao and Lin-tse and made a general 
check of the circumstances. 

After the provincial level cadres had completed this review but before they 
returned to the provincial capital, the county court held what purported to be a 
public trial of the defendants in its courtroom. The judge in charge of the case 
served as chief judge, with two people’s assessors participating. A procurator 
appeared, but the defendants had no defender. In addition to the provincial level 
cadres, the audience was composed of Liao’s wife, representatives of his produc- 
tion brigade, and people from the county seat. The trial consisted only of ques- 
tioning the defendants, who admitted all the details of the crime. The court then 
adjourned, stating that the judgment would be announced at a later date. 

After the provincial level cadres reported their findings, the high court ap- 
proved Liao’s death sentence, and it notified the Supreme Court as well as the 
lower courts of its approval. Upon receipt of the high court’s approval, the 
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county political-legal Party group scheduled a “mass trial.” This was held in 
a large field in the suburbs of the county seat. Several thousand persons and 
approximately forty representatives of Liao’s brigade attended. On the platform 
the president of the court, two judges, and the two assessors who had previously 
participated in the case were seated together. The procurator and court clerks sat 
nearby. The defendants stood under guard on one side of the platform. The 
president of the court introduced the facts of the case and then gave the repre- 
sentatives of Liao’s brigade an opportunity to “present their views.” A number 
of them bitterly attacked the defendants, especially Liao. Neither of the de- 
fendants spoke. The president of the court then announced the sentences, stating 
that the death sentence for Liao had already been approved by the Supreme 
Court. The meeting adjourned, and Liao was taken to a nearby field and executed 
by a firing squad in front of a large number of curious spectators. 


Did the procedure in the Liao case comply with the letter and spirit of the Reply 
of the Standing Committee of the NPC (Item 251)? What about the procedure in 
the cases in Items 148 and 149? 


ITEM 253 


[Fan Ming, “Some Opinions about Lectures on the General Principles of Criminal 
Law of the PRC” (1958), p. 74] 


In addition, in this lecture on “Types of Punishments,” it is asserted that at 
present we need to retain the death penalty, but it is also said that “[w]e are re- 
taining the death penalty while in the process of gradually abolishing it” (Lec- 
tures, p. 205). I believe that a comprehensive and concrete explanation should 
be made of this proposal. Moreover, to avoid creating ideological confusion, it 
should be clearly pointed out that we should still insist on sentencing to death 
those criminals who must be sentenced to death. 


The sixteenth lecture [section 2], on “Principles for Combined Punishment for 
Several Crimes,” mentions that “if a defendant is sentenced to several terms of 
life imprisonment . . . only one can be executed” (Lectures, p. 230). Since 
he has committed several crimes punishable by life imprisonment, he is obviously 
extremely evil. Why can he not be sentenced to death? I believe that, in circum- 
stances where the struggle against crime requires, it should be possible to decide 
to execute the death penalty against a criminal who has been sentenced to several 
terms of life imprisonment. 


ITEM 254 
[Snow, The Other Side of the River (1962), pp. 352-354] 


The People’s Republic publishes no comprehensive crime statistics. I asked 
Judge Wu Teh-fang, chairman of the association of politics and law, why it 
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wasn’t done. His reply was, “The figures are so low that they would not be 
believed abroad.” There was Chou En-lai’s statement several years ago that 
830,000 “enemies of the people” had been “destroyed” during the war over land 
confiscation, mass trials of landlords, and the subsequent roundup of counter- 
revolutionaries which ended, as a “campaign,” in 1954. (Incidentally, the term 
hsiao-mieh, usually translated as “destroyed,” literally means “reduced,” “dis- 
persed” or “obliterated,” but not necessarily physically liquidated.) This figure, 
according to the Chinese, was merely used as a basis for “fantastic distortions 
and exaggeration by our enemies.” 

No nation ever resorts to violent revolution unless the old order has exhausted 
all its means of orderly solutions. Class war is the most tragic of all wars. It can 
be justified only if, as with all emunctory processes, nature itself finds no alter- 
native for survival. There was a bloody civil war and class war combined in 
China which took millions of lives on both sides* and the wounds are far from 
healed. Hundreds of thousands of ex-Kuomintang soldiers who allegedly turned 
bandit after the war were reported as “destroyed”; yet many of them were later 
sent to Korea. Since the early and party-led mass trials and executions of land- 
lords, scores of thousands have been punished in varying degrees by “people’s 
courts” during half a dozen campaigns against “counterrevolutionaries,” “right- 
ists” and private businessmen. 

Eight hundred thirty thousand is far from a bagatelle in human life, but the 
figure, if true, is not large in proportion to the population — about 14 per 
million} —- compared to the costs of other catastrophes, such as the American 
Civil War, the French Revolution, and the Russian Revolution, not to mention 
Hitler’s Germany. Counterrevolutionaries are still being arrested. I was told by 
Judge Wu that they are executed only if their action has caused the death of a 
citizen. Notices of executions appear in the provincial newspapers — apparently 
pour encourager les autres — and Western correspondents keep a tally on them. 
In 1960 these executions varied from eight to twelve a month, mostly cases of 
allegedly well-paid assassins and saboteurs caught in Fukien or Kwangtung, across 
the strait from Taiwan. 

There are two other types of capital crimes: 1) murder or assault with intent 
to kill motivated by class hatred, or violence of an especially cruel nature; and 2) 
rape, of a victim under the age of fourteen. In such cases the death penalty is 
now said to be suspended for two years, during which the prisoner may repent 
and reform. At the end of that period his case is reviewed and he may receive 
a reduced sentence. 

*[Mr. Snow’s note:] In reply to an inquiry I made concerning the total casualties on 
both sides during the two civil wars in China, Rewi Alley, who was in China throughout 
the whole conflict, wrote to me from Peking on May 19, 1956: “I have myself estimated 
that the deaths through political executions, Kuomintang ‘cleaning up’ in Kiangsi, Fukien, 
etc. [1930-34, during five anti-Communist expeditions], in man-made famines [blockades] 
in Hunan, Honan, etc., in ‘incidents’ [armed clashes or ‘border warfare’ before the outbreak 
of renewed major civil war in 1948] and following the KMT-CP breaking of armistice ne- 
gotiations, then in the general [civil war] struggle subsequently, all add up to something 


like fifty million from the break [counterrevolution] in 1927 up until 1949.” 
+ [Mr. Snow’s note:] On a population base of 600,000,000. 
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C. SPECIAL PROBLEMS OF SENTENCING 


ITEM 255 
[Lectures (September 1957), pp. 227, 228-229, 230-231] 


1. The Concept of Combined Punishment for Several Crimes 


In adjudication practice, in addition to meeting cases in which a person has 
committed one crime, we often meet cases in which a person has committed sev- 
eral crimes. Besides following the general principles for deciding upon punish- 
ment, we must also apply the principles of combined punishment for several 
crimes to cases in which a person has committed several crimes. 


When punishing a person who has committed several crimes, we should first 
convict him separately [for each of his crimes], decide upon the punishment for 
each, and then determine the punishment that should be applied by considering 
them [the individual punishments] collectively. In 1952, the Supreme People’s 
Court in its instructions, How To Decide Upon the Punishment of a Person Who 
Has Committed Several Crimes, pointed out: “When trying a defendant who has 
committed several crimes, in principle the court shall first pronounce the punish- 
ment to which he is sentenced for each separate crime and then pronounce the 
punishment to be executed, except when the sentence is death or life imprison- 
ment.” Doing things this way is good because it clearly shows how the judge 
convicted the defendant and how he fixed punishment. If the case is appealed, the 
appellate court can see whether or not the conviction and the punishment decided 
upon are proper. If it is discovered that [guilt for] some of the crimes cannot be 
established, then this can readily be corrected. If the period of limitation for 
prosecution of some of the crimes has expired, then they can readily be dealt with 
separately. Therefore, this method of deciding upon punishment is relatively 
scientific. 

But in our country’s judicial practice, some judges in the past adopted the 
method of “gross estimate,” that is, they did not separately convict and decide 
upon the punishment for each of the several crimes, but rather they determined 
the punishment by considering the crimes collectively. This is related to the 
[following] circumstances: the incompleteness of our country’s criminal [law] 
legislation; the definite difficulty in separately convicting and deciding upon 
punishment; and the fact that at the time most of the criminals were dregs 
remaining from the old society and many of them had committed several crimes. 
But this also shows that certain judges did not have sufficient knowledge of the 
meaning of the scientific method of deciding upon punishment. Following the 
strengthening of the people’s democratic legal system, our country’s criminal 
[law] legislation is becoming more and more complete every day. This demands 
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that when convicting criminals who have committed several crimes and when 
deciding upon their punishment a people’s court should strictly observe the 
provisions of law so that the convictions and punishments decided upon will be 
even more precise. This will be advantageous in increasing the accuracy and the 
effectiveness of the struggle against crime. Therefore, the method of “gross 
estimate” should be changed. 


2. Principles for Combined Punishment for Several Crimes 


Before judgment is pronounced in a case where a person has committed several 
crimes the court should separately convict and decide upon punishment for each 
of the several crimes and then pronounce the punishment that should be executed. 
[The question is] then: “On the basis of what principles should the [separate] 
punishments be combined into the punishment to be executed?” 


As for the principle for combining imprisonment for a fixed term with lesser 
punishments, our country’s current criminal [law] legislation and the leading 
organs concerned already have express provisions and instructions. Article 15 
of the Act of the People’s Republic of China for Punishment of Counterrevolu- 
tion prescribes: “The punishment for all those who commit several kinds of 
crimes, except crimes for which the sentence is death or life imprisonment, shall, 
considering the circumstances, be fixed at less than the aggregate punishment 
[that is possible for all the crimes] but more than the most severe punishment 
[for any one of those crimes].” In the relevant instruction of the Supreme People’s 
Court quoted earlier, it is pointed out: “Therefore, if all of the several crimes 
are punishable by imprisonment for a fixed term, the punishment to be executed 
shall be fixed at less than the aggregate punishment for these several crimes but 
more than the most severe punishment for the one [most serious] crime.” It can 
be seen from the above provisions and instructions that in our country the prin- 
ciple adopted for combining punishments for several crimes is a principle for 
limiting the increase in severity of punishment, that is, after the punishments for 
the several crimes are separately pronounced, the most severe punishment is 
taken as the minimum combined punishment and the aggregate punishment is 
taken as the maximum, and the punishment which should be executed is properly 
determined within this scope. Adopting this principle will enable judges to 
follow the specific circumstances of a case and to apply punishment flexibly 
within a given scope. It is not only in the interests of the struggle against crime, 
but it also embodies the principle of the legal system. The principle of totalling 
all the punishments and the principle that serious crimes absorb minor crimes 
(that is, sentencing according to the most serious of the several crimes) cannot be 
general principles of combined punishment for several crimes in our country’s 
criminal law. If the principle of totalling all the punishments is taken as a general 
principle, on the one hand judges will have no flexibility in fixing punishment, and 
on the other hand it may result in sentencing criminals to unnecessarily severe 
punishment. This is not in conformity with the purpose of punishment in our 
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country. If we take the principle that serious crimes absorb minor crimes as a 
general principle, criminals who commit several crimes will wrongly be punished 
too lightly. This is not in the interests of the struggle against crime. But in special 
circumstances the principle of absorption is not completely unusable. For in- 
stance, the principle that serious crimes absorb minor crimes may be adopted 
with respect to one whose two or more related acts constitute different crimes. 


How might the authors of Item 255 explain the sentence meted out in Item 250? 

Generally, how does Chinese practice square with Chinese theories of sentencing? 
Can you rank the goals of punishment in the order of the priorities actually accorded 
to them? 


Chapter X Formal Criminal Processes: Appeal, 


Postconviction Review, and Problems of Mistakes 


and Abuses 


So 4 wow > 


. Appeal 
. Postconviction Review 
. Vindication of the Accused 


. Sanctions against Officials 


Some [lawyers] encourage offenders to appeal. They say that “appeal only 
has good points and has no bad points, that in appeal cases the higher level 
courts can only reduce the sentence,” etc. As a result, they have caused crimi- 
nals in some places unreasonably to make trouble and ceaselessly to pester us 
and have caused our work to remain on the defensive. 
T’an Cheng-wen, “Absorb Experience 
and Teaching, Impel a Great Leap 
Forward in Procuratorial Work” 4 


Comrade: 

If a party considers as erroneous the judgment or order rendered by an inter- 
mediate people’s court in an appealed case, can he appeal to a high people’s 
court? Please reply. 

Huang Yiian-hsiang 


Comrade Huang Yiian-hsiang: 

The judgment or order rendered by a people’s court at the next higher level 
in an appealed or protested case is the final judgment or order, that is, a 
legally effective judgment or order. Therefore, the case mentioned in your 
question . . . cannot be appealed to a high people’s court . . . 

However, the foregoing explanation does not mean that no further opinion 
can be submitted with respect to a legally effective judgment or order. On the 
contrary, if a party considers erroneous a judgment or order rendered by a 
people’s court, he may submit his opinions to a people’s procuracy or to the 
president of the people’s court. If the people’s procuracy or the president of the 
people’s court finds that there really is an error in that judgment or order, it 
will be handled in accordance with adjudication supervision procedure. If there 
is no error, the matter will be explained to the party. Adjudication in our 
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country is perfectly responsible to the people. If an error is found in a legally 
effective judgment or order, even if the party himself does not bring it up, 
the president of the court, a people’s court of a higher level, a people’s procuracy 
of a higher level, the Supreme People’s Court, and the Supreme People’s Procu- 
racy all have the power to correct the error in accordance with adjudication 
[supervision] procedure. 

“What Is ‘the System of the Court 

of Second Instance as the Court of 

Last Instance’?” * 


We have already adopted or are now adopting steps to correct all errors that 
have been discovered in the work of liquidating counterrevolution. As for those 
not yet discovered, we are prepared to correct them as soon as they are dis- 
covered. Whatever the extent to which the errors originally made were publi- 
cized, their correction should be publicized to the same extent. I propose that 
the work of liquidating counterrevolution be completely examined once this 
year or next to summarize experience, spread a spirit of uprightness, and attack 
wrongful tendencies . . . When examining the work, we should not pour cold 
water on the vast [number of] cadres and activists, but rather we should help 
them. It is not right to pour cold water on the vast [number of] cadres and 
activists, but errors which are discovered definitely should be corrected. Public 
security departments, procuratorial departments, judicial departments, prisons, 
or organs that administer reform through labor all should adopt this attitude. 

Mao Tse-tung, “Problems Relating 
to the Correct Handling of Contra- 
dictions Among the People” # 


A. APPEAL 


The materials in this section shed light on the following questions: 


i. 
. Who may appeal? 

. On what grounds? 

. What procedures must be observed in submitting an appeal? 

. What procedures do appellate courts employ? 

. How does an appeal differ from adjudication in the first instance? 

. To what extent can an appeal affect the original judgment and sentence? 
8. 


SWNDNBWN 


What are the functions of a criminal appeal in the PRC? 


To what extent do persons who have been convicted of crime avail themselves 


of their right to appeal? 


2. 


What factors might account for whatever reluctance such persons show? 


ITEM 256 


[LAW OF THE PRC FOR THE ORGANIZATION OF PEOPLE’S COURTS (Sept. 
28, 1954), pp. 124-125, 128, 129, 130] 


Article 9. In cases of appeal and protest in people’s courts, adjudication shall 
be conducted by a collegial panel composed of judges. 


2. Kung-jen jih-pao (Workers’ daily, Peking), Jan. 26, 1957. 
3. Pp. 13-14. 
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The president of the court or a chief judge shall assign one judge to serve as 
presiding judge of the collegial panel. When the president of the court or a chief 
judge participates in adjudicating a case, he himself shall serve as presiding judge. 

Article 11. In the adjudication of cases, people’s courts shall put into effect 
the system of the court of second instance as the court of last instance. 

In cases of first instance, parties may appeal judgments and orders of local 
people’s courts of the various levels to a people’s court of the next higher level 
in accordance with procedure prescribed by law. People’s procuracies may protest 
the judgments and orders to a people’s court of the next higher level in accordance 
with procedure prescribed by law. 

In cases of first instance, judgments and orders of local people’s courts of the 
various levels shall become legally effective if, in the period for appeal, the party 
does not appeal and the people’s procuracy does not protest. 

Judgments and orders of intermediate people’s courts, high people’s courts, or 
the Supreme People’s Court in cases of second instance, and judgments and 
orders of the Supreme People’s Court in cases of first instance, shall be judgments 
and orders of last instance, that is, legally effective judgments or orders. 

Article 22. Intermediate people’s courts shall adjudicate the following cases: 

(3) Cases of appeal of and protest against judgments and orders of basic 
level people’s courts . . . 

Article 25. High people’s courts shall adjudicate the following cases: 

(3) Cases of appeal of and protest against judgments and orders of lower 
people’s courts... 

Article 30. The Supreme People’s Court shall adjudicate the following cases: 

(2) Cases of appeal of and protest against judgments and orders of high 
people’s courts and special people’s courts . . . 


ITEM 257 


[LAW OF THE PRC FOR THE ORGANIZATION OF PEOPLE’S PROCURACIES 
(Sept. 28, 1954), pp. 134, 136] 


Article 4. Local people’s procuracies of the various levels shall exercise the 
following powers in accordance with procedure prescribed in Chapter 2 of this 
Law: 

(4) To put into effect supervision to see whether or not adjudication 
activities of people’s courts are legal . . . 

Article 15. When, in a case of first instance, a local people’s procuracy con- 
siders erroneous a judgment or order of a people’s court of the corresponding 
level, it has the right to protest the judgment or order in accordance with appeal 
procedure. 


ITEM 258 


[Interview] 


Hsiieh was the deputy leader of a commune production team that in 1959 
had been assigned by the commune to construct a reservoir in some nearby 
mountains. Men and women members of the team lived in sex-segregated 
temporary quarters. On warm nights in the summer many slept in the open. One 
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night screams were heard on a hillside, and shortly thereafter Hu, an attractive 
married woman whose husband had not been assigned to reservoir construction, 
reported that Hsiieh had attempted to rape her while she slept outside. Hsieh, 
whose wife had remained back in the village, was taken to the county public 
security bureau and detained for questioning. He steadfastly denied any intention 
to rape Hu but said that he had merely taken a few liberties with her in a 
flirtatious fashion. The bureau decided otherwise, and an arrest warrant was 
obtained. 

Hsiieh was brought back to his team’s mountain location for an “on-the-spot” 
trial because the case was deemed to have educational significance. The political- 
legal organs wanted to make it clear to women — and men — that women who 
helped to build socialism in the countryside would be protected. Despite the 
fact that Hsiieh still refused to confess, at the conclusion of the trial, which was 
actually a struggle meeting, he was convicted of attempted rape and sentenced 
to three years of imprisonment. His sentence would have been even heavier had 
he not had a clear record and a brother in the People’s Liberation Army. 

But Hsiieh and his family thought the sentence unfair. Since he had been told 
he could appeal, he asked the guards in the detention house how this could be 
done. They suggested that his family ask a literate friend to write the appeal, 
which they did. The appeal argued that the facts did not support a criminal con- 
viction for rape, but only a SAPA punishment for “acting indecently” with Hu. 
Copies of the statement of appeal were handed to the detention house authorities, 
who kept one and forwarded the other to the intermediate court. 

After receiving the appeal, the intermediate court sent a judge to investigate 
the case. He interviewed Hu, Hsiieh, members of the team who were in the area 
on the night in question, the police investigators, and the president of the county 
court. After he reported his findings, the intermediate court decided that the 
judgment below was correct. Because Hsiieh had refused to confess it also decided 
that its affirmance of the judgment below should be handed down in a public 
court session. Accordingly, the judge who had investigated the case and two 
other, lesser functionaries of the intermediate court went down to the county 
seat and pronounced judgment in the county court. Representatives of mass 
organizations located in the county seat and representatives of Hsiieh’s pro- 
duction team were summoned to attend, as were Hsiieh’s family and some- 
one from Hu’s family. In reading the judgment aloud the judge recited the 
facts of the case, Hsiieh’s ground for appeal, and the results of the appellate 
court’s investigation — that from all the surrounding circumstances it appeared 
that the factual determination of the county court should be upheld. Hsiieh was 
then asked whether he wanted to present any “opinions,” but he declined to do 
so and was led out of the court. 


ITEM 259 
[Interview] 


The administrative village of Ch’eng-ch’i in the mountains of Fukien province 
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had two advanced agricultural producers’ cooperatives whose principal crop was 
pineapples. In early 1958 higher echelons of government announced plans to 
build a dam in the middle of Ch’eng-ch’i’s fields in order to capture the rain 
water that fell in the mountains that towered over the area. As part of the project 
canals were also to be built to enable the water to irrigate the entire surrounding 
countryside. Although the announcement of this much needed project was greeted 
with favor elsewhere in the area, it met with a hostile reaction in Ch’eng-ch’i, 
because the dam and canals would preclude the people there from farming their 
most profitable land and because the government had offered the two cooperatives 
what they deemed to be grossly inadequate compensation. Delegations from 
Ch’eng-ch’i went to remonstrate with the authorities at both the county and 
special district levels. Wherever they went, they were told that it was unfortunate 
but the dam and canals could not be placed elsewhere due to the topography of 
the land. The cadres of Ch’eng-ch’i were admonished to educate their people to 
accept the principle of the greatest good for the greatest number. 

While some of the cadres accepted this explanation, the principal ones, Party 
veterans who had served as guerrilla fighters during the Anti-Japanese War when 
Ch’eng-ch’i had been part of a Communist base, decided to oppose the project 
in every way possible. Their view was that they had loyally served the Party 
since the darkest days of the revolution and that Party bureaucrats could not 
simply cast their interests aside. The secretary of Ch’eng-ch’i’s Party branch, a 
man named Lin, let it be known that those who took part in building the dam 
ran the risk of physical attack. One day, after thousands of workers had arrived 
to start construction, a group of local residents set fire to the houses that had 
been built for these workers, destroying a large amount of supplies and personal 
possessions. Shortly thereafter, the chief of the workers was ambushed and badly 
beaten up. 

The county Party committee then sent a number of work groups down to 
Ch’eng-ch’i to try to improve the situation. One of these groups was composed 
of representatives of the three legal branches. Its assignment was to educate the 
populace in the importance of obedience to the law and to find out who was re- 
sponsible for sabotaging construction. After living with the masses for a while, 
this group began to obtain information from some of the younger activists, who 
were less prone to “localism” than their seniors. Eventually even one of the 
“old cadres” who had participated in the incidents was persuaded to describe 
them. The investigation made clear that Lin, the local Party secretary, had in- 
spired and organized the sabotage. This was reported to the county committee, 
which decided that the time was not ripe to handle Lin because this would only 
aggravate the situation. But the inaction of his superiors emboldened Lin, who 
felt confident of the justice of his cause and his credentials as a Party veteran. 
One night he organized a group of over thirty men to damage much of the con- 
struction work that had already been done. Local people also began beating up 
workers on the job. Its patience exhausted, the county committee sent the polit- 
ical-legal work group back to Ch’eng-ch’i to investigate further. Upon receipt of 
the second investigation report, the county committee ordered Lin’s arrest. When 
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he was taken back to the county seat for questioning he freely admitted the 
facts. He was also subjected to intensive education about why the Party could 
not tolerate his obstructionist tactics. 

Although Ch’eng-ch’i sent representatives to each of the legal branches to 
plead for Lin’s release, he was taken back to the administrative village for a 
public sentencing, because the county cadres believed it desirable for purposes 
of educating the villagers and satisfying the anger of the substantial number of 
workers who had been harmed by Lin’s tactics. Lin was sentenced to three 
years of imprisonment for sabotaging production. 

Most of the Ch’eng-ch’i leaders stubbornly refused to yield and decided to 
fight the battle on two peaceful fronts: to try to persuade higher authorities to 
cancel the project and to seek a reversal of the judgment in Lin’s case. They 
dispatched a two-man delegation to take up both problems with the special 
district. One delegate talked with the Party secretary and the other with the 
president of the intermediate court. They were met by polite lectures on why 
even veteran cadres had to obey the law and Party policy. Many of the villagers 
then contributed to a fund to send these delegates to the provincial capital, 
where they talked with the deputy chief of the public security department and 
the president of the high court. Although they met with the same lectures, they 
were told that if they insisted on seeking a reversal of the judgment in Lin’s 
case they should file an appeal with the intermediate court. The literate villagers 
then cooperated in writing a lengthy appeal, copies of which were sent to the 
intermediate and the high court. Many people also wrote letters to the legal 
branches at the special district and provincial levels, requesting Lin’s release. 

The high court and the intermediate court sent a joint investigating group 
down to Ch’eng-ch’i. Since the case was already familiar to officials at their 
levels, they promptly completed the investigation. Shortly thereafter at a mass 
meeting held in Ch’eng-ch’i the intermediate court announced affirmance of 
the judgment below and used the occasion to conduct further propaganda about 
the reasonableness of the government’s policy and the need to obey it. 

A group of senior cadres decided to push the case to the last resort and 
pooled their resources to send the two oldest guerrillas among them to Peking 
to take the case up with the central authorities. There they went to the office 
of Chang Ting-ch’eng, chief procurator of the Supreme People’s Procuracy, who 
had been governor of Fukien province in the early years after liberation. He 
gave them a warm reception and said that they need not have come personally 
to complain but could have written him a letter. He turned them over to some 
subordinates for detailed talks, after which the delegation returned home with a 
promise that the central level would investigate. 

Within a few weeks a three-man team from Peking composed of a procurator, 
a construction cadre, and a representative from the Party’s rural work depart- 
ment arrived in Ch’eng-chi along with cadres from the province and special 
district. They finally concluded the affair by awarding satisfactory compensation 
to the two cooperatives and by making some land of neighboring cooperatives 
available for their use. No change was made in Lin’s sentence. 
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ITEM 260 


How would you characterize the appellate review conducted in the cases described 
in Items 258 and 259? During the “blooming and contending” period of 1957, Yu 
Chung-lu, an adviser to the Supreme People’s Court, “objected to the fact that the 
majority of the appeal courts had adopted the system of dealing with cases in writing. 
He said: ‘The appeal courts should hold “factual trials” based on the principle of 
direct hearings as in public debates.’” 4 Does this item suggest that Yu’s criticism 
was heeded? 


[Chang Hui et al., “These Are Not the Basic Principles of Our Country’s Criminal 
Litigation” (1958), p. 78] 


“The principle of directness” also is not appropriate for adjudication of cases 
of second instance and the review of death penalty cases. In adjudication by 
courts of second instance and in the review of death penalty cases, witnesses, 
experts, and the defendant are ordinarily not summoned, but rather an exami- 
nation of the materials in the file is first conducted. If the court determines that 
the evidence and facts are correct, it makes a judgment. If, after examination, 
it discovers some problem in the determination of the facts, on the basis of the 
circumstances it either decides to remand the case to the court which originally 
adjudicated it for a readjudication or itself directly examines the evidence and 
questions the witnesses and the defendant. Although a small number of cases 
require direct examination of the evidence, this is not in response to the require- 
ments of the principle of directness. 


ITEMS 261A-261B 


In practice, can a convicted person benefit from appellate review in the PRC? 
These items are examples of successful appeals. 


ITEM 261A 
[Rickett and Rickett, Prisoners of Liberation (1957), p. 215] 


Jeng Ai-ling told (in mid-1953) about a woman who had left the prison just 
a few months before. She had been arrested in connection with the Three Anti’s 
movement on a question of bribery. Her crime was a minor one and after making 
a full confession, she had expected to be released. It was a shock when her 
sentence was passed. She had been given two years. 

When Jeng Ai-ling had looked at the statement of charges which the woman 
had brought back to the cell she was disturbed to find mistakes in it. The 
woman was prepared to let the matter go and work out her sentence, but Jeng 
Ai-ling urged her to appeal while there was still time. Just before the three-day 
limit was up, the woman finally gave in to Jeng Ai-ling’s pressure and the appeal 
was sent in. The government then went back over the evidence and eventually 


4. MacFarquhar, p. 116. 
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found that one of the witnesses, an ambitious woman cadre who had hoped 
to gain position by ruining the defendant, an older, more experienced worker, 
had falsified evidence. 

Jeng Ai-ling concluded, “The result was that my cell mate was cleared of 
that portion of the charges which was incorrect and granted immediate release. 
I don’t know what happened to that other woman but I wager she had to make 
a pretty strict accounting of herself.” 


ITEM 261B 


{Interview} 


Yiian was an official of the food bureau of a small city. In 1958 the basic 
level people’s court that served the entire city convicted him of a crime of cor- 
ruption involving over 2000 yuan. At a large meeting of government personnel, 
he was sentenced to two years of imprisonment. At that time it was announced 
that he had three days in which to file an appeal, and the copy of the judgment 
that he was given said the same thing. When Yiian returned to the detention 
house after being sentenced, he told the guards that he wished to appeal. They 
gave him a pencil and paper and told him how to go about writing the appeal. 
On their instructions he made three copies, one for the high court, one for the 
intermediate court to which the appeal was directed, and one for the detention 
house files. These were given to the guards for appropriate distribution after 
passing through the office of the chief of the public security bureau. The 
grounds on which Yiian appealed were that his unlawful act had really 
amounted to the lesser offense of misappropriation rather than corruption and 
that in any event the fact that he was the sole support of his family of a wife, 
five children, and an ailing mother should be given added consideration. Yiian’s 
family also wrote letters and made personal visits to the police, procuracy, 
courts, and offices of local government to ask for mitigation. 

Upon receipt of Yiian’s appeal, the intermediate court sent its vice-president 
to investigate the case. He first discussed it with the president of the city court. 
He then interviewed Yiian to make certain that he understood Yiian’s version 
of the facts and the arguments on which the appeal was based. Later he went to 
the food bureau to check these facts and arguments with the responsible of- 
ficials of Yiian’s former unit. The vice-president of the intermediate court then 
met with the members of the local political-legal Party group — the president of 
the city court, the city’s chief procurator, the chief of the public security bureau, 
and the deputy secretary of the city Party committee for legal affairs — to get 
their current views of the case. The discussion centered on three aspects: (1) 
Yiian had not taken the money in one Jump sum but a little at a time over a 
long period. Moreover, the evidence showed that only roughly 1000 yuan had 
actually been taken by Yiian, while the remainder of the missing money came 
from unexplained deficits of minor sums. This suggested that Yiian’s problem in 
part might have been incompetence in balancing the books or that he might 
genuinely have intended to return the money when circumstances permitted and 
thus misappropriated part of the total sum, rather than to commit a crime of 
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corruption involving that amount. (2) Yiian’s family obligations were heavy, 
and support of his dependents would present a legitimate problem to them and 
to the state. (3) Although a former Nationalist civil servant, Yiian had behaved 
well for the past nine years and had never evidenced disloyalty to the present 
regime. 

After this meeting the vice-president of the intermediate court returned to his 
court to report his findings to the president and the ordinary judges. Their 
consideration of the case led them to conclude that Yiian’s sentence should be 
reduced from two years to one, principally because of his family circumstances. 
Before announcing its decision the intermediate court notified the city court in 
writing of its intention to revise the sentence and asked whether the city court 
had any “opinions” to present. The city court replied that it had nothing to add. 
The intermediate court then made out a judgment, sending copies to the city 
court, the high court, and the appellant. It also sent a representative to explain 
to Yiian that the city court had not erred but that the intermediate court was 
simply showing him leniency out of consideration for his family. 


ITEM 262 


Despite the fact that in certain circumstances appellate review has improved the 
situation of convicted persons, the limited judicial statistics that have been made 
public all suggest that convicted persons appeal in only a small percentage of cases. 
One writer has hypothesized that “[t]he small number of appeal cases despite the 
simplicity of the appeal procedure might be an indication that the trials in which 
[people’s] assessors have participated may be meeting with general satisfaction.” ® 
What other hypotheses come to mind? This item, which represents the current Chi- 
nese attitude toward appellate review, discusses one factor that may make convicted 
persons reluctant to appeal. 


[Wang Chao-sheng, “Refute the Principle of ‘Not Making the Position of the De- 
fendant Unfavorable in a Criminal Appeal,’ ” Hsi-pei ta-hsiieh hsiieh-pao (jen-wen 
k’o-hsiieh) (Northwestern University Journal [humanistic sciences]), 1:66—70 
(July 1958)] 


According to my understanding, the problem of the principles of appellate 
procedure (or the characteristics of appellate procedure) in criminal litigation 
has certainly been controversial. In particular, there have been different views 
about the principle of “not making the position of the defendant unfavorable.” 
The essence of these differences concerns the problem of affirming or denying 
whether, when hearing appeals, people’s courts of our country have the power 
to increase the punishment of the defendant in the case of an appeal that has 
been submitted by the defendant or his guardian, defender or close relative. All 
those who advocate the principle of “not making the position of the defendant 
unfavorable” in our country’s criminal appeals deny that when people’s courts 
hear appeals they have the power to increase the punishment of the defendant. 


5. Luke T. C. Lee, “Chinese Communist Law: Its Background and Development,” 
Michigan Law Review, 60:453, note 50 (February 1962). 
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On the basis of the facts uncovered in the antirightist struggle, in addition to 
those die-hard rightists who use this theory of favoring the defendant to absolve 
criminals of their responsibility, there are some comrades, who, due to the 
influence of lingering rightist thinking and old legal concepts, also advocate 
using the principle of “not making the position of the defendant unfavorable” in 
our country’s criminal appeals. In order to wipe out the influence of these old 
legal concepts and to smash the absurd theory of favoring the defendant, this 
essay will refute the latter’s right-wing premises. 

Article 11 of the Law of the People’s Republic of China for the Organization 
of People’s Courts prescribes that in adjudicating cases people’s courts shall 
put into effect the system of the court of second instance as the court of last 
instance. 

An appeal may be brought by a party from a judgment or order made by a 
local people’s court as a court of first instance to a people’s court of the next 
higher level in accordance with the procedure prescribed by law. A people’s 
procuracy may protest such a judgment or order before a people’s court of the 
next higher level in accordance with the procedure prescribed by law. 

In judicial practice, not only do the defendant, the public prosecutor (the 
people’s procuracy) and a person who prosecutes as a private individual have 
the right to appeal or to protest; the guardian, the defender and close relatives 
of the defendant also are allowed to appeal, in accordance with the procedure 
prescribed by law, the judgment or order in a case of first instance. However, 
an appeal submitted by a defender or close relative of the defendant must have 
the consent of the defendant. If the defendant does not consent, the appeal will 
be handled as a petition from the masses. 

Obviously, the purposes of providing procedures for appeal and conferring 
the right of appeal upon the persons concerned are: to correct errors which may 
have been committed in the not yet effective judgment or order made by a 
people’s court of the first instance; to realize [the system of] adjudication super- 
vision; correctly, lawfully and promptly to suppress the enemy; and to punish 
crime and protect the people. The purpose of establishing any adjudication 
system, including an appellate system, is to safeguard the correct exercise of the 
state’s power to adjudicate. 

It is erroneous to maintain the view that the only purpose of providing an 
appellate system and conferring the right of appeal upon the defendant is “to 
protect the interests of the defendant.” The purpose of appeal in people’s courts 
is to perform the task of criminal adjudication correctly, not only by correcting 
erroneously decided cases that result in “injustice” (such as convicting an in- 
nocent person or convicting one who has committed a minor crime of a major 
crime) but also by correcting erroneously decided cases that result in “evasion 
of justice” (such as, acquitting a guilty person or convicting one who has com- 
mitted a major crime of a minor crime). The consequence of correcting an 
erroneously decided case that has resulted in an “injustice” may be “favorable” 
to the defendant, but this is certainly not our purpose in providing an appellate 
system and in conferring the right of appeal upon the defendant. 

If we do not clearly understand this point, we must be compelled to advocate 
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the distorted theory of “favoring the defendant.” The theory of the principle of 
“not making the position of the defendant unfavorable” in a criminal appeal 
is a manifestation of such an erroneous view. There are some defenders who do 
not understand this point clearly. In the procedure at the first instance level they 
not only follow the erroneous formula of “defending a guilty person by arguing 
that his crime is minor,” but they also maintain an erroneous view of appeal. 
For example, they believe that “the appeal is the final opportunity to protect the 
interests of the defendant before the judgment becomes effective.” Thus, they 
are not able sincerely to educate the defendant through persuasion to accept his 
punishment, observe the law, and through reform through labor become a new 
person. Instead, without considering whether or not the judgment is correct, they 
intentionally or unintentionally hint or connive at appeal by the defendant. Such 
a way of handling the matter is a reflection of the “theory of favoring the 
defendant.” 

At present there are still some persons who do not clearly understand the 
nature of the right of appeal enjoyed by the defendant. They broadly describe 
the right of appeal (also the right of defense) enjoyed by the defendant as a 
“democratic right” and also consider it to be a “democratic system” determined 
by the “essence of the people’s democracy” in our country. This view is ex- 
tremely incomplete and erroneous. We all know that the law of criminal liti- 
gation in our country is a powerful weapon of the people’s democratic dictatorship 
and that most of the defendants in criminal cases come within the scope of 
contradictions between the enemy and us. They are enemies of the people. The 
so-called enemies of the people “[a]t this stage of building socialism . . . are 
all those social forces and groups which resist the socialist revolution, and 
are hostile to and undermine socialist construction.” For instance, counterrevo- 
lutionary, unlawful landlord, rich peasant and bad elements involved in criminal 
cases are all objects of our dictatorship. 

Enemies of the people cannot enjoy the rights of citizens. By “the rights of 
citizens,” politically we mean the rights to freedom and democracy. Therefore, 
the right to appeal of those criminals who come within the scope of contradictions 
between the enemy and us absolutely cannot be considered a “democratic right.” 
I believe that, in essence, this right can only be deemed a litigation right that 
is enjoyed by criminals when they are being pursued for criminal responsibility 
and have to participate in criminal litigation. Despite this, we have never neg- 
lected the right of criminals to appeal; on the contrary, we have guaranteed it. 
Doing so is helpful to the correct, lawful and prompt realization of the task of 
adjudication. 

For the same reason, it is also improper broadly to label the system of ap- 
peal a “democratic system.” This is because “to put the democratic system into 
effect among the people” has nothing to do with the enemy. In discussing the 
essence of our country, it is improper to discuss merely the “people’s democracy” 
aspect while leaving out the other aspect, “dictatorship.” “Democracy” does 
have a class nature; it cannot be arbitrarily applied. It has been correctly pointed 
out by Chairman Mao in his paper, “Problems Relating to the Correct Handling 
of Contradictions Among the People”: “In reality there are only concrete freedom 
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and concrete democracy in the world. There is no abstract freedom or abstract 
democracy. In societies where the class struggle is being waged, there is the 
freedom of the exploiting classes to exploit the laboring people, but there is no 
freedom for the laboring people not to be exploited. There is democracy for the 
bourgeoisie, but there is no democracy for the proletariat and the laboring 
people.” In a socialist country, we cannot talk of “democracy” with respect to 
the class enemies of the people. A view that does not differentiate the enemy 
from us and speaks of “democracy” for the enemy, fully reflects the rightist 
feelings of some persons. We should immediately rectify the deviation of “only 
talking democracy and not discussing dictatorship” or “talking more of democracy 
and less of dictatorship.” We should correctly consider the system of appeal as 
a “system of the people’s democratic dictatorship” and present the essence of our 
country as “a people’s democratic dictatorship, led by the worker class and 
based on the worker-peasant alliance.” We should not one-sidedly understand 
or emphasize a particular aspect. Only then will we not commit the errors of 
leftist deviation and, especially, rightist deviation. We should try to understand 
the people’s democratic dictatorship in accordance with Chairman Mao’s view, 
expressed in his paper, “On the People’s Democratic Dictatorship,” that “democ- 
racy among the people and dictatorship over the reactionaries . . . combine to 
form the people’s democratic dictatorship.” 

According to Chapter 2 of the Law of the People’s Republic of China for the 
Organization of People’s Courts, except for basic level people’s courts [all other 
courts, namely,] intermediate people’s courts, high people’s courts, and the Su- 
preme People’s Court have the power to adjudicate appealed and protested cases 
that have been submitted with respect to judgments or orders made by a lower 
people’s court of first instance. At the same time, Article 79 of the Constitution 
of the People’s Republic of China and Article 14 of the Law of the People’s 
Republic of China for the Organization of People’s Courts further prescribe 
that the adjudication work of lower people’s courts is subject to supervision by 
higher people’s courts. 

According to provisions of law, an appellate court not only has the power to 
hear an appealed case, but it also has the power to render judgment on it. More- 
over, higher courts have the power to supervise lower courts. Therefore, the 
jurisdiction of an appellate court is very broad. It has the power to make dif- 
ferent decisions with respect to appealed cases. For instance, it may affirm the 
original judgment and reject the appeal or protest; it may change a part or all 
of the original judgment, either reducing or increasing the punishment (it makes 
no difference whether the case is appealed or protested); it may annul the 
original judgment and remand the case to the people’s court of original instance 
for readjudication or further investigation; and it may even drop the case (al- 
though this rarely happens, it is nevertheless within the power of the appellate 
court). : 

In the legal provisions of our country we cannot find any provisions to the 
effect that an appellate court “has no authority to increase the punishment of the 
defendant.” Nor do we find a shadow of the so-called principle of “not making 
the position of the defendant unfavorable.” 
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People’s courts of first and second instances are instruments of the dictator- 
ship of the proletariat, and their task is to suppress the enemy, to punish crime 
and to protect the people. It is precisely because of this that it is the legally 
prescribed duty of people’s appellate courts to put adjudication supervision into 
effect in order to perform the task of unifying adjudication and of correcting er- 
roneously decided cases of lower people’s courts that either result in “injustice” 
or “evasion of justice.” 


2. 


The so-called principle of “not making the position of the defendant un- 
favorable” means that when a people’s appellate court deals with an appeal sub- 
mitted by the defendant or his guardian, defender or close relative and believes 
that the punishment imposed in the lower court’s judgment is obviously too light, 
and it is necessary to increase the punishment, it should make an order an- 
nulling the judgment and remanding the case to the people’s court of original 
instance for readjudication. Only the people’s court of original instance, in the 
course of the new hearing, has the right to increase the punishment of the 
defendant. (With respect to cases which a people’s procuracy has protested, if 
it determines that the punishment is obviously too light and it is actually neces- 
sary to increase it, the people’s court of second instance may do so directly.) 

What are the “reasons” for maintaining the above viewpoints? Although the 
various theories are different, their general spirit is the same. In short, the 
reasons can be summarized as follows: first, to protect the right of the defendant 
to appeal because the purpose of submitting an appeal by the defendant, his 
guardian, defender or close relative is to improve the situation of the defendant. 
If after an appeal the defendant would, on the contrary, be in an unfavorable 
position (that is, given increased punishment), this would frighten all defendants 
and cause them to abandon appeals. This would restrict the right of the de- 
fendant to appeal. Second, since the judgment of the appellate court is the 
judgment of final instance, if the punishment is increased, the defendant can- 
not appeal to a higher court if he believes the judgment is erroneous. But if 
punishment is increased after readjudication of a case which has been remanded 
to the people’s court of first instance and if the defendant believes the judgment 
is erroneous, he can again appeal. Finally, if a case is remanded to the people’s 
court of original instance for readjudication and punishment is increased, the 
lower court may give even more consideration to the concrete situation at the 
time and the place concerned and further investigate and understand the true 
situation. 

Because of such “reasons” they [the rightists] believe that the principle of 
“not making the position of the defendant unfavorable” has “vital significance” 
in criminal litigation and that “it is absolutely necessary firmly to prescribe in 
future legislation on criminal litigation the principle of not making the position 
of the defendant unfavorable.” 

I believe this view is erroneous and untenable. 

According to what they say, it seems that the decisions of people’s appellate 
courts should be determined by the purposes for which the defendant appeals. 
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That is to say, a court should act in accordance with the hopes and views of 
the defendant, for to do otherwise would place restrictions upon the right of 
the defendant to appeal. This is nonsense. The decision of a people’s court, 
which is the organ that executes the law for the people, should concretely mani- 
fest only what is the will of the ruling class. A court should complete the tasks 
that are assigned to it by the ruling class by relentlessly attacking the enemy, 
punishing crimes and effectively protecting the interests of the people and of 
socialist construction. It should certainly never render a judgment that is favora- 
ble to the defendant and unfavorable to the people. 

Whether the position of the defendant can be “improved” cannot be de- 
termined according to the subjective wish of an individual, but it can be de- 
termined according to the criminal act of the defendant, the objective facts of 
the crime and the policies and laws that reflect the will of the ruling class. The 
fundamental principle that guides our adjudication activity can only be “evidence 
and facts are the basis, and policy and law are the standard.” Even if a court 
imposes increased punishment upon a defendant, if it is what the crime deserves, 
how can it be said that it is “unfavorable”? What is there in it that is “unfavora- 
ble” to the people? 

In our country, since there is no contradiction between the right to appeal and 
the realization of the goals of the people’s democratic dictatorship, we always 
pay serious attention to the right of the defendant to appeal. In the course 
of litigation, in order to enable the defendant fully to exercise his right of ap- 
peal, we do not demand that a particular form of litigation [procedure] be 
employed for an appeal. An appeal may be submitted orally or in writing. It 
may be submitted to a higher people’s court directly or to a people’s court of 
first instance. The category of orders and judgments from which an appeal may 
be taken and the category of persons who may submit an appeal are both very 
broad. The procedure for appeal is also very simple. . . . From the point of 
view of both provisions prescribed by law and judicial practice, the right of the 
defendant to appeal is not restricted by any conditions. 

There is no connection between the so-called “frightening” of the defendant 
and our appeal system. This can only be “sowing what you reap.” Moreover, 
what is strange about being “frightened” if one is placed on trial as a defendant 
in a criminal case? 

Therefore, I believe that protection of the right of the defendant to appeal is 
not determined by whether an appellate court has the power to increase punish- 
ment, but by the essence of the country, the purposes for which its appellate 
system is established and the unconditional protection in practice of the de- 
fendant’s right to appeal. 

Our country’s system of the court of second instance as the court of last 
instance is an effective system that was adopted in accordance with a synthesis 
of the historical experience of the people’s revolutionary judicial work with 
the specific characteristics of our country. It can enable the people’s courts 
speedily and correctly to accomplish their tasks. 
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On what basis should the defendant decide whether or not to accept a judg- 
ment? I believe that the ultimate criterion is “truth,” that is, the “correctness” 
of a court’s judgment or order (that is, in accordance with the principle of 
“facts are the basis and law is the standard”), and not the subjective desire 
of the defendant to accept or reject the judgment. If we follow the “theory of 
repeated appeals,” our system of the court of second instance as the court of 
last instance will be undermined and lose its significance. Moreover, I believe 
that this view stems purely from the influence of bourgeois-type democratic 
ideas. It gives us additional trouble, binds our hands and feet and is not bene- 
ficial to the realization of the dictatorship of the proletariat. 

I also believe that such a theory is incompatible with the guidelines for 
building socialism: “more,” “faster,” “better” and “cheaper.” 

In practice, if it is discovered after an appeal has been submitted that the true 
facts of a case really have not yet been clarified, an appellate court engages 
in penetrating examination and study. It is not necessary to remand the case 
to the court of first instance for readjudication. The people’s appellate court 
can itself clarify the facts of the case. A higher people’s court can, in accordance 
with the procedure of a court of first instance, conduct adjudication at the higher 
level or on-the-spot adjudication. (Of course, if it is necessary to remand the 
case for supplementary investigation, that is a different matter. Here I am re- 
ferring to those cases which the court can clear up without supplementary 
investigation. ) 

But after the facts of a case have been cleared up, an appellate people’s court 
can still resentence the defendant to increased punishment. I believe that whether 
the facts of a case can be clarified and whether appellate people’s courts have 
the power to increase the punishment of the defendant are two different matters. 
If appellate people’s courts have the power to increase the punishment of the 
defendant, then it is relatively easy to resolve such questions as whether the facts 
of the case are clear, whether it is necessary to conduct further examination and 
study and who should conduct such examination and study, etc. 

It is correct that an appellate people’s court should comprehend the concrete 
facts of the time and the place concerned when it adjudicates a case; we cer- 
tainly cannot say that only the people’s court of original instance can do that. 
An appellate people’s court can do the same thing. In view of this, why must 
the case be remanded to the people’s court of original instance for readjudi- 
cation? Does this not amount to looking for trouble? 

In practice, higher level people’s courts usually have an understanding of the 
concrete facts of the time and place known to lower level people’s courts, regard- 
less of the methods used. Such a view can be fully proved by looking at the 
unbending leadership and supervision exercised by higher people’s courts over 
lower people’s courts. 

Therefore, the question is not whether higher people’s courts are able to con- 
sider the concrete circumstances at the time and the place concerned or to 
clarify the facts of a case, but mainly whether appellate people’s courts have 
the power to increase the severity of the defendant’s punishment. 
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According to my view, this concept of “favoring the defendant” is politically 
reactionary, prejudicial to practical work and erroneous in theory. 


According to the author of this item, all authorities agree that, upon an appeal 
by a convicted person, the appellate court has power to remand the case to the 
court of first instance for retrial and resentencing that may result in a more severe 
sentence than originally meted out. This undoubtedly is a factor that deters convicted 
persons from resorting to appeal. Is the deterrent likely to be increased substantially 
if the appellate court itself can impose a more severe sentence? 


ITEM 263 


The fact that a number of reasons discourage convicted persons from exercising 
their right to appeal increases the importance of the procuracy’s power to protest er- 
roneous judgments. Following the Soviet pattern, Chinese procurators are supposed 
to protest not only cases in which courts have erred in favor of the defendant but 
also cases in which judicial error has prejudiced the defendant. This item illustrates 
the latter situation. 


[“The City Intermediate People’s Court Yesterday Publicly Tried the Case of Fu 
Ken-lin and Decided To Annul the Judgment of the Pei-t’a District People’s Court,” 
Hsin Su-chou pao (New Soochow news), July 8, 1956] 


Yesterday, the city intermediate people’s court publicly heard the case of the 
erroneous judgment of the Pei-t’a district court which sentenced Fu Ken-lin to 
imprisonment. Over two hundred persons attended the session. Yesterday after- 
noon around three o’clock, after the intermediate people’s court began the public 
trial, the president of the court explained the relevant matters to the complainant 
and the defendant, then he read the original judgment of the Pei-t’a district 
people’s court and the protest lodged by the city people’s procuracy, questioned 
the complainant and the defendant in detail about various facts, and, in the 
course of analysis and confirmation of various facts, also conducted criticism- 
education of Fu Ken-lin. 

As a result of the trial, the court considered erroneous the judgment of the 
Pei-t’a district people’s court which had sentenced Fu Ken-lin to two years of 
imprisonment, with a two-year suspended sentence, for having undermined pro- 
duction. It decided to annul the original judgment of the Pei-t’a district people’s 
court, only give Fu Ken-lin criticism-education in court and not give him any 
other criminal sanction. 

Criminal Judgment of the Intermediate People’s Court of Soochow City, Kiangsu 

Province 
Criminal Judgment No. 9001 for 1956 

The official lodging protest: Li Ch’i-shan, chief procurator of the people’s 

procuracy of Soochow city, Kiangsu province 
Complainant below: Chao Chung-k’ang, representative of Hsin-su Silk Screen 

Factory, male, 25 years old, secretary of the Hsin-su Silk Screen Factory 

Address: 3 Ma-ch’ang lane, Soochow 
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Defendant below: Fu Ken-lin, male, 27 years old, native of Soochow, worker 
in Hsin-su Silk Screen Factory 

Address: 2 Lung-hsin-ch’iao, Soochow 

The above defendant was sentenced on January 24, 1956, to two years of 
imprisonment, with the sentence suspended for two years, by Criminal Judg- 
ment No. 3007 of the people’s court of Pei-t’a district, Soochow city. The 
people’s procuracy of Soochow city, Kiangsu province, considered the judgment 
erroneous and lodged its protest in City Procuracy Protest No. 001 (756). Retrial 
by this court has clarified the facts as follows: 

The defendant, Fu Ken-lin, is a worker at Hsin-su Silk Screen Factory. On 
October 11, 1955, when he was operating a machine as a substitute for the 
worker usually on duty, Tao Yiin-lun, he [caused] . . . the production of goods 
of inferior quality. On October 19 of the same year, while he was on daytime 
duty . . . he continued to use the big press iron in order to produce more 
work and . . . thus [caused undesirable] consequences to production, in both 
quality and quantity. Again, on October 20, he . . . caused the machine to 
stop operating for half an hour. 

The above-stated consequences were caused by defendant Fu Ken-lin’s selfish- 
ness and self-interest, irresponsibility in work, and lack of any idea of protecting 
state property. Although such acts were wrong, the consequences certainly were 
not serious. Nor did he intentionally undermine production. The basic method 
for reducing and preventing the occurrence of similar incidents is to conduct 
Communist education of workers and staff in order to raise their understanding 
so that they are voluntarily faithful to their duty, devotedly protect state property, 
and observe labor discipline. The original judgment in which Fu Ken-lin was 
sentenced to two years of imprisonment, with the sentence suspended for two 
years, is erroneous. 

This court gives judgment as follows: 


(1) Criminal Judgment No. 3007 (’56) of the people’s court of Pei-t’a 
district, Soochow city . . . is annulled. 


(2) Defendant Fu Ken-lin will be given criticism-education in court, but 
he will not be given any criminal sanction. 
If this judgment is deemed erroneous, an appeal may be made to the high 
people’s court of Kiangsu province within ten days of the second day after 
receipt of the copy of the judgment. 


Chief Judge: Cheng Min 


Judge: Hsii Ch’iu-hsia 
Acting Judge: Yiing Chih-min 
Clerk: Chiao Yiin-shen 


July 7, 1956 


1. Note that the appellate court provides that its own judgment may be appealed. 
The reasons for this apparent violation of Article 11 of the Law of the PRC for the 
Organization of People’s Courts (Item 256) are not clear. Can you think of any? 
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2. Recall the special procedures for review of cases in which the death sentence 
has been imposed (Chapter IX, section B, subsection 10). 


B. POSTCONVICTION REVIEW 


The materials in this section focus on the following questions: 

1. After the opportunity for appeal has expired or appeal has been exhausted and 
the judgment of conviction has become “legally effective,” what further possibilities 
exist for obtaining review of the correctness of the judgment and sentence? 

. Who may initiate postconviction review? 

. On what grounds? 

. What procedures must be observed in seeking postconviction review? 

. What procedures do the reviewing agencies employ? 

. How does postconviction review differ from adjudication in the first instance 
and appeal? 

7. To what extent can postconviction review affect the original judgment and 
sentence? In what circumstances? 

8. To what extent do the various methods of postconviction review actually ap- 
pear to be invoked? 


Nn WW 


ITEM 264 


[LAW OF THE PRC FOR THE ORGANIZATION OF PEOPLE’S COURTS (Sept. 
28, 1954), pp. 126, 128, 129, 130] 


Article 12. If the president of a people’s court of any level discovers that, in 
an already legally effective judgment or order of his court, there is an actual 
error in the determination of facts or the application of law, he must forward 
the judgment or order to the adjudication committee for handling. 

If the Supreme People’s Court discovers that there is an actual error in an 
already legally effective judgment or order of a lower people’s court at any 
level, or if a higher people’s court discovers that there is an actual error in an 
already legally effective judgment or order of a lower people’s court, it shall 
have the power to adjudicate the case at the higher level or to direct a lower 
court to readjudicate it. 

If the Supreme People’s Procuracy discovers that there is an actual error in 
an already legally effective judgment or order of a people’s court at any level, 
or if a higher people’s procuracy discovers that there is an actual error in an 
already legally effective judgment or order of a lower people’s court, it shall have 
the power to protest the judgment or order in accordance with the procedure of 
adjudication supervision. 

Article 14. . . . The adjudication work of lower people’s courts shall be 
supervised by higher people’s courts . . . 

Article 22. Intermediate people’s courts shall adjudicate the following cases: 

(4) Cases protested by people’s procuracies in accordance with the pro- 
cedure of adjudication supervision .. . 
Article 25. High people’s courts shall adjudicate the following cases: 
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(4) Cases protested by people’s procuracies in accordance with the pro- 
cedure of adjudication supervision. 
Article 30. The Supreme People’s Court shall adjudicate the following cases: 
(3) Cases protested by the Supreme People’s Procuracy in accordance with 
the procedure of adjudication supervision. 


Article 16 of the Law for the Organization of People’s Procuracies is identical to 
the last paragraph of Article 12 above. 


ITEM 265 


The following discussion suggests some of the complex problems that have been 
encountered in implementing the legislative provisions presented in Item 264. 


[Wang Hsin et al., “Several Problems Relating to the Procedure of Adjudication 
Supervision,” CF YC, 2:71, 72-75 (1958)] 


We believe that adjudication supervision procedure is a special litigation pro- 
cedure apart from ordinary adjudication procedure (procedure of first and second 
instances). It is a remedial procedure, begun and carried out by special state 
organs or public personnel empowered to supervise adjudication. Its goals are 
to examine the legally effective judgments and orders of people’s courts to de- 
termine whether or not there are errors in [the determination of] the facts or in 
the application of law and, when it is discovered that there are actual errors, to 
annul or to revise them so that cases are correctly adjudicated. 


2. Problems of Carrying Out the Procedure 
of Adjudication Supervision 


Article 12, Section 1, of the Law for the Organization of People’s Courts 
prescribes: “If the president of a people’s court of any level discovers that, in 
an already legally effective judgment or order of his court, there is an actual 
error in the determination of facts or the application of law, he must forward 
the judgment or order to the adjudication committee for handling.” From the 
above provision it can be seen that the president of a people’s court of any level 
has the power to initiate the procedure of adjudication supervision with respect 
to the legally effective judgments and orders of his court, and that he also has 
the power to decide whether or not to forward the case to the adjudication com- 
mittee for handling. After he examines the materials of the case, if he holds that 
there is an actual error in the original judgment, then he must forward the case 
to the adjudication committee for handling; he has no power to annul or to revise 
the judgment. If he holds that there is no error in the judgment, he has the 
power to terminate the adjudication supervision procedure and not forward the 
case to the adjudication committee for handling. 

In practice, since it would be difficult for him to do all of this work personally, 
it is permissible for the president of a people’s court of any level to authorize 
other judges to conduct the work of examining the legally effective judgments 
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and orders of their court. This authorization may be made by the president on 
a temporary basis, or for the convenience of the work it may be fixed for a 
long period. But, in order to guard against preconceived prejudices, the author- 
ized person cannot have been a member of the collegial panel which originally 
participated in the adjudication of the case. After concluding the examination, 
the authorized person should present a relatively detailed examination report and 
his views on handling the case, but, because of the importance of an effective 
judgment, only the president can decide whether or not the case needs to be 
submitted to the adjudication committee for handling. In accordance with law 
the authorized person certainly has no authority to make this kind of decision. 

People’s courts are established on the basis of the principle of democratic 
centralism, and they put collective leadership into effect. When the president 
of a people’s court of any level holds that there is an actual error in a legally 
effective judgment or order of his court, the fact that he must forward the case 
to the adjudication committee for handling and cannot make the [final] decision 
himself is the embodiment of the above-mentioned principle of collective leader- 
ship, and this procedurally guarantees to the maximum extent a serious attitude 
in the treatment of effective judgments and orders. 

In order to develop the role of the adjudication committee to an even greater 
degree and to make its discussion of a case even more penetrating, we believe 
that preparatory work should be done before the meeting, so that the entire 
membership understands the principal facts of the case they are going to discuss. 
If they are going to discuss an especially important or difficult case, when con- 
ditions permit, several members of the adjudication committee should be as- 
signed to examine the file of the entire case. The chief procurator (or a procu- 
rator) of the people’s procuracy of the same level may attend the meeting, as 
may the judge who originally handled the case (they have the right to speak but 
do not have the right to vote). This way the adjudication committee can under- 
stand the case even more profoundly and can hear opinions on all aspects, and 
this is helpful in correctly determining whether or not there is an actual error 
in the original effective judgment or order. The collegial panel [of original in- 
stance] must absolutely obey the resolution of the adjudication committee. 

A supervision hearing by higher people’s courts of the legally effective judg- 
ments and orders of lower people’s courts involves the serious work of [deciding] 
whether or not to alter effective judgments and orders, and, like the hearing of 
a case of first or second instance, it should be conducted by a collegial panel, 
the panel to be composed of three judges. This [procedure] is something that has 
been distilled from the experience of the past few years’ practice, and it also 
conforms to the provisions of the Law for the Organization of People’s Courts. 
In order to implement the principles of the collegial system, after the judge who 
is handling the case has looked at the file of the entire case, whether or not he 
holds the original legally effective judgment or order to be correct, the collegial 
panel should deliberate and make a judgment or order after the supervision 
hearing. 

During the supervision hearing, the parties to the case naturally have no 
litigation right to go to the meeting or to the court to give their opinions or 
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make their defense. But we advocate that if the people’s court believes it neces- 
sary it can in the course of the supervision hearing question the parties, witnesses, 
and experts and also can conduct investigations and on-the-spot examinations, 
etc. Doing this will be helpful in correctly determining whether or not there is 
an actual error in the original effective judgment or order. This is what has been 
done in our country’s practice, and we should determine that it continue to 
be done. 

After the supervision hearing, the following kinds of decision may generally 
be made: 

1. Termination of the litigation or striking the case from the record; 

2. Rejection of the petition for review or the protest; 

3. The adjudication committee of a court may annul the original effective 
judgment or order and decide to form another collegial panel to hear the case 
anew; or, when the original effective judgment or order is a judgment or order 
of the second instance, it may annul the judgment or order of the first or second 
instance and remand the case to the lower people’s court for readjudication. 
When necessary, some criminal cases may also be sent back to the people’s 
procuracy for a new investigation or a supplementary investigation. 

A higher level people’s court may annul the original judgment and decide 
to adjudicate the case at the higher level or to order the lower people’s court to 
hear the case anew (readjudication) ; 

4. Revision of the original judgment or a change of all or a part of it. 

In the Law for the Organization of People’s Courts there is no provision for 
directly changing a judgment according to adjudication supervision procedure. 
This is another form of supervision that has been newly created in our judicial 
practice on the basis of the concrete circumstances of our country. It plays a 
powerful role in promptly and effectively attacking crime and correcting devi- 
ations. Practice proves that this form is necessary and practicable. But since 
what is being changed is a legally effective judgment or order, it must be seriously 
and carefully done and should have definite limits. On the basis of practical 
experience this form is relatively suitable in cases where the circumstances are 
clear, the facts have been correctly determined, and there has been an error 
only in the application of policies, laws, or decrees. It is not suitable in cases 
in which the principal facts are unclear and which must be heard anew to be 
clarified. Therefore, we believe that in the future the direct changing of a judg- 
ment in the course of adjudication supervision should be limited to cases in which 
the circumstances are clear and where the original judgment correctly determined 
the facts. 

Another problem in adjudication supervision procedure is whether or not to 
annul the original effective judgment or order when it is decided to readjudicate 
a case or to adjudicate it at a higher level. Some people argue that the original 
judgment should not be annulled. Their reasons generally are: although the 
collegial panel of a higher level court or the adjudication committee of the 
original court determines after the supervision hearing that there is an error in 
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the original judgment, at that time it still is not necessarily an actual error. The 
original judgment can only be annulled when, after readjudication or adjudi- 
cation at a higher level, it is determined that there was an error in the original 
judgment. This maintains the stability of effective judgments to the maximum 
degree and manifests the seriousness of revising effective judgments. If we first 
annul the original judgment, after readjudication or adjudication at a higher 
level, it may still be determined to be correct, and at that time the original 
judgment will have to be affirmed and its legal effectiveness will have to be 
restored. Thus the early annulment of the original judgment will lose its signifi- 
cance and will create an undesirable effect. 

We do not agree with the above suggestion for the following reasons: 

First, Article 12 of the Law for the Organization of the People’s Courts 
clearly prescribes that readjudication or adjudication at a higher level can only 
be decided upon if the president of a people’s court “discovers that, in an al- 
ready legally effective judgment or order . . . there is an actual error in the 
determination of facts or the application of law . . .” This provision is worth 
our deep study. If it is held only that “there is a possible error” in the original 
judgment rather than that “there is an actual error,” then readjudication or 
adjudication at a higher level cannot be decided upon; and it is then only possible 
to make a further study of the case in order to be able, if it is determined that 
the original judgment has an error, to make a decision about readjudication 
or adjudication at a higher level. This provision effectively guarantees the 
stability of effective judgments and orders and guarantees that correctly decided 
cases will not lightly be subjected to new hearings. When it is determined that 
there is an actual error in the original judgment, then it should be annulled. 
The suggestion not to annul the original effective judgment or order when 
deciding upon readjudication or adjudication at a higher level only emphasizes 
that we should not lightly annul effective judgments or orders. But it ignores 
the strict control over conducting new hearings of cases which have been 
adjudged. This may lead to lightly granting new hearings, which is not careful- 
ness. Owing to the exclusiveness of an effective judgment, a case should not 
have a new hearing if the original effective judgment has not been annulled. 
Otherwise it will create a situation in which there is an effective judgment in a 
case at the same time that the case is having a new hearing. 

Second, there really exists in practice the kind of situation in which the 
original effective judgment or order is annulled at the time that readjudication 
or adjudication at a higher level is decided upon, and then after readjudication 
or adjudication at a higher level it is held that the conclusions of the original 
judgment are correct and should still be upheld. But to uphold the conclusions 
of the original judgment is not the same as determining that the original judg- 
ment is completely correct. This is because the bases of the two successive judg- 
ments (or orders) are not the same; the annulled judgment or order has defects 
in the determination of the facts or in its reasoning, while the new judgment or 
order is formed from the correction of those defects. 


570 MATERIALS 


3. The Problem of Whether Readjudication and Adjudication 
at a Higher Level Are in the Last Analysis Parts 
of Adjudication Supervision Procedure or Are the 
Restoration of First and Second Instance Procedure. 


We believe that it is improper to emphasize the special nature of readjudi- 
cation and adjudication at a higher level and to include them as parts of ad- 
judication supervision procedure. This is because, first of all, ordinary litigation 
procedure and adjudication supervision procedure differ with respect to court 
activity and the litigation rights of the parties. Ordinary litigation procedure is 
the ordinary procedure for handling cases, but adjudication supervision pro- 
cedure is a remedial procedure. From practice we can see that generally the 
latter can determine whether or not there is an error in the original effective 
judgment or order, and when it discovers that there is an actual error it can 
annul the original judgment and create the opportunity for the case to have a 
new hearing. But it is not able to go beyond this scope and make a new judg- 
ment or order. For example, with respect to the litigation rights of the parties, 
in courts of first and second instance the parties have various legally prescribed 
litigation rights, and the courts have the responsibility of safeguarding the parties’ 
legitimate exercise of these rights because their legitimate exercise is bound up 
with the courts’ activity, facilitates correct handling of the case, and is con- 
sistent with the interests of the state. To a very great degree, whether or not the 
parties exercise these litigation rights is decided by the parties themselves. In 
the procedure for adjudication supervision, although the parties may be per- 
mitted to participate in the court hearing when the court deems it necessary, 
the parties certainly do not have any automatic litigation right to participate 
in the supervision hearing. Moreover, under ordinary circumstances, no parties 
participate in the supervision hearing. This is because the two procedures differ 
concretely in nature. This is also related to the right of the parties to appeal 
and to the right of a people’s procuracy to protest. If both readjudication and 
adjudication at a higher level were part of adjudication supervision procedure, 
their judgments and orders would all be the judgments and orders of the super- 
vision hearing and would be legally effective upon being made, and none of 
them would be permitted to be appealed or to be protested according to appeal 
procedure. When cases are to be readjudicated or adjudicated at a higher level, 
the judgments or orders of the first and second instances are annulled or the 
effective judgment or order of the first instance is annulled, and the original 
court of first instance readjudicates the case or the court which conducted the 
supervision hearing adjudicates it at the higher level. At that time readjudication 
or adjudication at the higher level actually corresponds to a new hearing in the 
first instance, and it would not be sufficient if, with respect to this kind of 
judgment or order [that is, the one made in the new hearing], the parties were 
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not given the right to appeal, the people’s procuracy were not given the right 
to protest in accordance with appeal procedure, and the opportunity to conduct 
a re-examination of the judgment through appeal procedure were not provided. 


In practice, with respect to cases in which a lower people’s court has already 
rendered judgment, if after a hearing in accordance with adjudication super- 
vision procedure a higher people’s court holds that there is an actual error, it 
generally makes an order to annul the original effective judgment or order and 
directs the lower people’s court to readjudicate the case. The higher people’s 
court decides to adjudicate a case at the higher level only if it has national or 
regional significance or if it would be difficult for the lower people’s court to 
readjudicate it. It can be seen that the question of whether to readjudicate a 
case or to adjudicate it at a higher level is decided by the degree of importance 
and complexity of the case itself. Actually, adjudication at a higher level only 
means raising the level of jurisdiction so that a new hearing is conducted by the 
higher people’s court as a substitute for the new hearing (readjudication) of 
the case that should [otherwise] have been conducted by the lower people’s 
court. We should say that with respect to a new hearing of a case after an- 
nulment of the original effective judgment or order, apart from the different 
level of jurisdiction of the courts, no difference in nature exists between adjudi- 
cation at a higher level by a higher people’s court and readjudication by a lower 
people’s court. Adjudication at a higher level may be viewed as another form 
of readjudication. To force the classification of adjudication at a higher level 
and readjudication as two procedures that are different in nature would create 
trivialities and confusion in theory. In actual work methods, since the cases 
to be adjudicated at a higher level by higher courts are important or complex or 
are cases which lower courts would have difficulty adjudicating, in order to 
prevent erroneous judgments it is even more necessary in such cases to conduct 
the systematic activity of the court in accordance with ordinary litigation pro- 
cedure so that the parties can actively participate in litigation activity. Only if 
there is a unification of readjudication and adjudication at a higher level in both 
theory and practice, with both of them serving as a new hearing of a case in 
accordance with ordinary litigation procedure, can the common nature of the 
contents of these two forms of new hearing be manifested. 

. . . [D]irectly changing a judgment after a supervision hearing is based on 
the needs of practice and has a limited scope. It is appropriate that it still belongs 
to the category of adjudication supervision procedure. It is rather similar to 
adjudication at a higher level but also is different from the latter. The differences 
are that it does not involve annulment of the original effective judgment or 
order, and it does not involve a decision to have a new hearing (with notice to 
both parties) and the process of a new hearing. Moreover, as previously men- 
tioned, they [directly changing a judgment after a supervision hearing and ad- 
judication at a higher level] are individually applied to two different situations. 
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ITEM 266 


(“In Response to the Demands of the People, the Canton Intermediate People’s 
Court in Accordance with Law Resentences Hooligan Chief Ch’en Fu-pi to Four 
Years of Imprisonment,” Nan-fang jih-pao (Southern daily), March 13, 1955] 


After we published the news item “In Response to the Demands of the Vast 
[Number of] People, the Canton People’s Court (now the Canton Intermediate 
People’s Court) Punishes a Group of Hooligan Chiefs Who Corrupted Youths 
and Juveniles” on December 23, 1954, a great many readers individually wrote 
to us and to the people’s court to express the opinion that it is extremely neces- 
sary for the Canton people’s court to apply the laws of the state to punish 
hooligan chiefs. They expressed deep abhorrence of the criminal acts of criminals 
Ch’en Hui-shan, Ch’en Fu-pi, and others. However, they believed that giving 
a sentence of two years of imprisonment to criminal Ch’en Fu-pi, who had 
acted obscenely and indecently with women and had debauched and corrupted 
youths, was not severe enough, and they angrily demanded that he be re- 
sentenced. 

So that criminal Ch’en Fu-pi would get the punishment he deserved, we 
sent these letters to the Canton intermediate people’s court for handling. On 
March 1, that court sent us a letter in reply, stating that it accepted the opinion 
of the vast masses. The president of the court, in accordance with the provisions 
of Article 12 of the Law of the People’s Republic of China for the Organization 
of People’s Courts, examined the original judgment, found that there had been 
an error in the application of law, and forwarded the judgment to the court’s 
adjudication committee for handling, decision, and resentencing. Now, that 
court has resentenced criminal Ch’en Fu-pi to four years of imprisonment. 
Criminal Ch’en Fu-pi must return to the buyers the money he received for the 
obscene records he sold them and he is also required to pay fifteen yuan per 
month to the complainant Ch’en Ch’i-fang. 


ITEM 267 
(“The Ku-lou Court of Foochow Accepts the Opinion of the Masses, Corrects the 
Situation of Too Lenient Sentences and Resentences Two Criminals Who Had 


Sexual Relations with Young Girls,” Fu-chien jih-pao (Fukien daily), Nov. 29, 
1957] 


The Ku-lou district people’s court of Foochow has accepted the demands 
of the masses and, in accordance with law, has resentenced Wang Hsing-ho and 
Liu Mei-hui, two criminals who had sexual relations with young girls and 
whose original sentences were too lenient. On November 15 it publicly pro- 
nounced the sentences before a mass mecting of over 3000 persons. 

Liu Mei-hui has been a man of lecherous and evil character. Between 1952 
and July of this year, when he was arrested, he had committed by enticement, 
coercion and other methods, indecent acts, or had sexual relations, with twelve 
young girls in a place near his residence and thus seriously impaired the mental 
and physical health of these girls. Wang Hsing-ho has already reached the age 
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of seventy-one. Before and after liberation, he was a [Christian] minister. Al- 
though he spoke without reservation of “behaving virtuously” and he preached 
to others, he secretly committed many indecent acts and often had sexual re- 
lations with his granddaughter who was only twelve years old and was under 
his direct education and upbringing, and this seriously impaired the health of the 
child. In September of this year, the Ku-lou district people’s court sentenced 
these two criminals to seven years and five years of imprisonment respectively. 
After the sentences were imposed, the court received thirty-nine letters from 
the masses and more than 300 oral expressions of opinion which unanimously 
stated that these sentences were too lenient and which demanded resentencing. 
The president of the court accepted the opinion of the masses, undertook an 
examination of the original cases, and forwarded them to the adjudication com- 
mittee for study. In accordance with law, the court annulled the original sen- 
tences, resentenced criminal Liu to fifteen years of imprisonment and criminal 
Wang to ten years of imprisonment, and thus obtained the unanimous support 
of the vast masses. 


Are Items 266 and 267 examples of the “direct changing of a judgment in the 
course of adjudication supervision”? Or did the courts act after holding a new trial? 
Given the nature of Chinese trials, how much difference is there between the two 
procedures discussed in Item 265? 


ITEM 268 


[Interview] 


Chiang was the estranged wife of a dentist who had been having an affair 
with another woman. One day in 1958, in order to put a crimp in her husband’s 
extramarital activities, she secretly entered his office and took a substantial sum 
of cash and gold that he had hidden there. Upon discovering the theft her 
husband suspected that she was the culprit and reported her to the public se- 
curity bureau. When questioned by the police Chiang confessed and was promptly 
tried by the county court, convicted of theft, and sentenced to fourteen months 
of imprisonment. She filed no appeal, but her parents and older brother wrote 
a number of letters to the bureau, the procuracy, the court, and the county 
Party committee protesting the severity of the sentence in what they said was 
not a genuine theft case but merely a marital dispute in which Chiang did what 
she could to defend her home against an unscrupulous adulteress. 

The county Party committee instructed the court to review the matter. The 
president of the court discussed it with the other members of the political-legal 
Party group, and they decided to form a joint investigating team to inquire 
into the circumstances in detail. This group subsequently reported that actually 
the case only involved a family quarrel. On the basis of this report the political- 
legal Party group ordered that Chiang, who had already served one month of 
reform through labor, be released. She was told that her release was a 
manifestation of the leniency of the government and a recognition of her good 
behavior in prison. She was given a certificate of release, but there was 
no annulment or revision of the original judgment. Although the cadres who 
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had originally handled the case were required to conduct self-examinations 
before their own units and although within these units Chiang’s release 
was called a reversal of a decision, there were no public indications that the 
case had been wrongly decided. 


ITEM 269 


[Chugunov, Criminal Court Procedures in the People’s Republic of China (1959), 
pp. 199-200] 


Soon after the liberation of the entire country the people’s court of Tinghsiang 
county of Szechwan province, at the request of Chung Kui-lan, examined the 
case of a counter-revolutionary organization and convicted its members. As was 
brought out subsequently, one of the members of this counter-revolutionary 
organization evaded responsibility and was not turned over to the court. Chung 
Kui-lan, in exposing the entire organization, learned of this counter-revolutionary 
and reported him to local organs of authority. But the judge who was trying 
the case did not study all the circumstances of the case and instead of convicting 
the counter-revolutionary, sentenced Chung Kui-lan to six months’ imprisonment 
for slander and false denunciation. The convicted woman appealed the sentence 
to the Szechwan province people’s court. But the counter-revolutionary, against 
whom Chung had made the charges, wrote a denunciation against her to the 
people’s court, stating that she was discrediting state cadres, giving false de- 
nunciations, violating election laws, etc. The Szechwan province people’s 
court, in examining this case, believed the slanderous statements and sentenced 
Chung Kui-lan to two years’ imprisonment. Chung Kui-lan was sent to prison. 
One night in prison Chung Kui-lan cut her face slightly while sleeping. The 
prison administration, imagining that Chung had tried to escape, turned over 
her case to the court, which sentenced her to an additional year in prison. 
This case aroused the righteous indignation of private citizens, who appealed to 
the Party committee of Tinghsiang county. The Party committee requested the 
Szechwan province people’s court to examine the case within the framework 
of judicial [adjudication] supervision. The Szechwan province people’s court, 
examining the case of Chung Kui-lan, rescinded all three sentences, dismissed 
the case and freed Chung Kui-lan from prison. The state aided the freed woman 
with money and other means. Having established the lack of grounds for the 
conviction of Chung the Szechwan province court transferred the materials to 
the people’s procurator’s office for institution of proceedings against the counter- 
revolutionary who had slandered the honest woman. 


ITEM 270 
[ACT OF THE PRC FOR REFORM THROUGH LABOR (Sept. 7, 1954), p. 38] 
Article 43. As for an offender whose case has already been adjudged and 


who is being held by an organ of reform through labor [while serving his 
sentence], if that organ discovers reliable material sufficient to alter [the assess- 
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ment of] the facts of the case, it shall immediately send the material to the 
original adjudication organ or to the people’s court of the place in which the 
organ of reform through labor is located to serve as the basis for adjudicating 
the case anew. 


ITEM 271 


[Interview] 


In 1952 Huang was convicted of the assassination of two Communist Party 
guerrillas in the hills of Fukien province in 1948. The county court sentenced 
him to fifteen years in prison on the ground that he had been a ringleader 
of the assassins. While Huang was serving this sentence, in early 1956 two 
others were also convicted by the court of a neighboring county of having 
participated in the same murders. In the course of the investigation of their 
case it became clear that Huang had merely been an accomplice. This new 
evidence was sent to the court that had sentenced Huang. After verifying 
the evidence, it reduced his sentence to six years in prison. 


ITEM 272 


[Interview] 


Two counterrevolutionary posters appeared within the same week in 1959 
in a production brigade of a rural commune. One said “Down with the 
Communist Party” and the other “Eliminate Mao Tse-tung.” Investigation failed 
to reveal the author. Since this kind of case had to be broken, the county 
public security bureau assigned six men to conduct an all-out investigation. 
They came up with two suspects —an ex-landlord named Hsii and a youth 
named Liang who was of poor peasant origin but who had been heard grumbling 
about bad food and other conditions. Both were detained for questioning. Under 
intensive questioning Hsii finally admitted that he had written the first of the 
posters but denied authorship of the second. He was convicted of current 
counterrevolutionary activity and sentenced to seven years of imprisonment. 

Liang persisted in denying his guilt. The bureau sent some of his school 
notebooks and some specimens of Hsii’s writing, as well as the second poster, 
to one of the provincial public security department’s handwriting experts for 
analysis. The expert reported that the characters for “eliminate” in the poster 
were written the same as those in Liang’s notebooks, although Hsii’s characters 
were also similar. On the basis of this report and the evidence of Liang’s 
dissatisfaction with conditions, he was arrested and convicted. Because of his 
youth, his poor peasant status, and his previously pure history, he was sentenced 
to only three years in prison. 

Liang went to reform through labor at a camp run by the special district. 
After he had -been there a few months, Hsii, who had gone to a camp run 
by the province, responded to indoctrination about the advantages of full 
confession and admitted that he had also written the second counterrevolutionary 
poster. The labor camp informed the county public security bureau. It sent 
a team out to talk to Hsii, to Liang’s relatives and friends, and to Liang himself, 
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who had been reportedly despondent since his arrival at the labor camp. It also 
sent the handwriting specimens back for a second expert analysis, which reached 
the same conclusion as the first. The bureau made a report on the investigation 
to the political-legal Party group, which decided that there was a “discrepancy” 
in Liang’s conviction. Because the approval of the special district political- 
legal organs had been obtained for Liang’s arrest, the county level organs 
reported their decision to their superiors at the special district. They also reported 
it to the provincial public security department, because this decision reflected 
adversely on the conclusion reached by the department’s handwriting expert. 
After the special district approved his release, Liang was brought back to 
the county public security bureau and, in the presence of the principal cadre 
concerned with law enforcement in his commune, the secretary of the Party 
branch of his brigade, and the chief of the brigade’s security defense committee, 
an important public security official told him that through unremitting effort 
the bureau had discovered that ex-landlord Hsii had written the poster in question 
and that Liang could therefore go free. The cadres from Liang’s commune were 
instructed to hold a meeting of his brigade to announce that Liang was not 
guilty of any crime and was to be treated like an ordinary citizen rather than 
like a released criminal. At this meeting there was no acknowledgment that 
an error had been made, but emphasis was placed on the determination of the 
people’s government to ferret out every offender such as ex-landlord Hsii and 
to avoid wronging innocent persons such as poor peasant Liang. Nor was any 
mention made of the “subsidy for living expenses” of 100 yuan which the 
bureau gave Liang for what had totalled five months in jail and which in its 
records the bureau classified as compensation for reversal of a conviction. [For 
the fate of the public security cadres who handled Liang’s case, see Item 287]. 


ITEM 273 


[Interview] 


On returning from a national judicial conference held in Peking in 1956, 
the leaders of the police, procuracy, and courts of a southern province convened 
a meeting of the leading political-legal cadres of the special districts and 
counties of the province to inform them of the need for and the methods of 
organizing and operating evaluation committees in all areas. The purpose of 
these committees, the cadres were told, was to review cases involving political 
crimes. Since resources were limited and the number of political cases over- 
whelming, within this category they were to concentrate their efforts on cases 
of (1) historical counterrevolutionaries; (2) leaders of reactionary societies; and 
(3) imprisoned defendants whose trials had not yet been concluded despite the 
passage of considerable time [with respect to this third category see Item 170]. 
The cadres were provided with unpublished, detailed standards for use in 
disposing of these cases. 

Chang was a secretary of the security section in the county public security 
bureau. When the leading political-legal cadres of his county returned from the 
meeting at the provincial capital, he was assigned to the ten-member county 
evaluation committee which they organized as a secret, ad hoc joint committee. 
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It was composed of four representatives of the bureau—a deputy chief, the 
chief of the trial preparation section, a secretary of the political defense section, 
and Chang; two representatives of the procuracy —a secretary and a regular 
procurator; and four representatives of the court — the president, vice-president, 
and two ordinary judges. 

The first stage of the committee’s work was to determine which of the ad- 
judicated cases from its area required reinvestigation. The process of selection 
was as follows: all the committee members except the president and vice-presi- 
dent of the court, who were busy with other duties, first scanned the entire list 
of cases that had been adjudicated by their county involving historical counter- 
revolutionaries and leaders of reactionary societies. On the basis of past 
knowledge of these cases each member noted those that might possibly merit 
reevaluation. These selections were pooled into a single list, and the committee 
then ordered the files in each of these cases to be produced. The files were 
then divided among the eight active members, and each had to study the files 
allocated to him and make notes on those cases in which it seemed that the 
evidence in the file was not in accord with the conviction and punishment. 
Each member then orally reported to the committee on each of the dubious 
cases he had found. If from the oral summary it appeared to the committee 
that the reporter’s assessment was correct, after the meeting each member 
briefly reviewed that file to verify the accuracy of the reporter’s presentation. The 
committee then voted on whether the case should be marked for investigation. 
Although the president and vice-president of the court did not take part in 
reading the files, they did participate in the discussions concerning selections. 

The second stage of the committee’s work was to investigate the selected 
cases. For this purpose the committee divided into two five-man groups. One was 
to handle all investigations that had to take place outside the province, and 
the other to handle all investigations within the province and to manage the 
committee office. Chang belonged to the first group. It extracted from the 
selected cases all the accusations and evidence that had come from other 
provinces, divided these materials according to geographic areas, and assigned 
them to members of the group who were to do the investigating in the different 
areas. Each member then went to the area assigned to him and interviewed 
the relevant persons such as the victim or his family, witnesses, others who 
made accusations, and the prisoner himself if he was confined in a labor camp 
outside the province. Each person signed a statement which summarized the 
interview, and these statements were sent back to the committee office. The 
second group did the same thing within the province. The only area of the 
country that was not visited by a committee cadre from Chang’s county was 
the extreme north, since, being southerners, none of the members wanted to 
brave the extremely cold weather there. In those areas they relied instead on 
the cooperation of local political-legal personnel, whom they asked to under- 
take investigation on their behalf. 

The investigation process consumed four months. When it was completed, the 
committee reconvened, and each of the eight regular members studied the new 
material in every file in order to ascertain what light it shed on the correctness 
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of the original decision. The committee discussed each case and decided how 
it should be handled. A committee member then wrote a report on each case 
called a “statement of evaluation,” which summarized the original disposition, 
the evidence revealed by the reinvestigation, and the discrepancies which were 
found between the original and the new evidence. On this basis the report 
presented a recommended disposition of the case. 

This statement of evaluation was sent to the court that had sentenced the 
prisoner, in most cases the county basic level court, which automatically adopted 
the recommendation contained in the statement, since the president and vice- 
president of the court had already approved it as members of the committee. The 
statement was then sent for approval to the court at the level of the unit that ad- 
ministered the prisoner’s reform through labor, which was usually the province 
but was sometimes the special district. That court obtained a report on the pris- 
oner’s behavior during imprisonment from the organ of reform through labor. On 
the basis of this report and the statement, the president of the court and the 
other members of the political-legal group of that level decided whether to 
approve the statement’s recommendation or to revise it. The sentencing court 
and the organ of reform through labor were then notified of the decision. The 
latter informed the prisoner of any change in his sentence. When this process 
resulted in reduction of the sentence, the prisoner was always told that this 
was a manifestation of the leniency of the people’s government rather than a 
confession of error. 

In Chang’s county the work of the evaluation committee, which was not 
concluded until the spring of 1957, had the following consequences for the 
prisoners whose convictions were reinvestigated: In one instance the reinvestiga- 
tion uncovered evidence of a previously unknown serious crime which the 
prisoner had committed during the Anti-Japanese War — revealing the where- 
abouts of Communist guerrillas to Nationalist forces — and this evidence sub- 
sequently became the basis of a separate criminal prosecution that resulted 
in an additional five-year sentence for the prisoner. In some instances, although 
evidence of a new crime was uncovered, a new prosecution was not instituted, 
but the material was placed in the prisoner’s file for possible future use. In 
other cases the original judgment and sentence were found to be supported by 
the verified evidence, and thus they were left unchanged. In most cases the 
prisoner was granted a reduction in sentence; and in some instances this 
reduction resulted in his immediate release. 


ITEM 274 


[Mao Tse-tung, “Problems Relating to the Correct Handling of Contradictions 
Among the People” (Feb. 27, 1957), pp. 13-14] 


2. Problems of Liquidating Counterrevolution 


After liberation, we liquidated a number of counterrevolutionaries. Those 
with serious crimes were punished by death. This was completely necessary; it 
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was the demand of the vast masses; it was [done] in order to liberate the vast 
masses from a long period of oppression by counterrevolutionaries and all kinds 
of local despots, that is to say, in order to liberate productive forces. If we had 
not done so, the masses would not have been able to lift their heads. Since 
1956 circumstances have changed fundamentally. As for the country as a 
whole, the main force of counterrevolutionaries has already been liquidated. 
Our fundamental task has changed from liberating productive forces to pro- 
tecting and developing them in [the context of] new relations of production. 
Some people do not understand that our present policy fits present circumstances 
and our past policy fitted past circumstances; they want to make use of present 
policy to reverse decisions of past cases and to negate the great accomplishments 
in the work of liquidating counterrevolution. This is completely erroneous and 
this the masses of people will not permit. 

With respect to our work of liquidating counterrevolution, accomplishments 
have been paramount, but there have also been errors. There were both excesses 
and oversights. Our guideline is: “Where there is counterrevolution, it must be 
liquidated; where there is error, it must be corrected.” Our line in the work of 
liquidating counterrevolution is the line of letting the masses liquidate counter- 
revolution. Naturally, even with the adoption of the mass line, defects still can 
occur in the work, but they can be fewer and errors can be easier to correct. 
The masses have gained experience in the struggle. From things done correctly 
they gained experience in doing things correctly. From errors committed they 
also gained experience in how errors are committed. 

We have already adopted or are now adopting steps to correct all errors 
that have been discovered in the work of liquidating counterrevolution. As for 
those not yet discovered, we are prepared to correct them as soon as they are 
discovered. Whatever the extent to which the errors originally made were 
publicized, their correction should be publicized to the same extent. I propose that 
the work of liquidating counterrevolution be completely examined once this 
year or next to summarize experience, spread a spirit of uprightness, and attack 
wrongful tendencies. Centrally, this [task] should be presided over by the 
Standing Committee of the National People’s Congress and the Standing Com- 
mittee of the People’s Political Consultative Conference; and locally, by pro- 
vincial and city people’s councils and by committees of the People’s Political 
Consultative Conference. When examining the work, we should not pour cold 
water on the vast [number of] cadres and activists, but rather we should help 
them. It is not right to pour cold water on the vast [number of] cadres and 
activists, but errors which are discovered should definitely be corrected. Public 
security departments, procuratorial departments, judicial departments, prisons or 
organs that administer reform through labor all should adopt this attitude. We 
hope that all members of the Standing Committee of the National People’s Con- 
gress and the People’s Political Consultative Conference and the people’s deputies 
who possibly can, will participate in this kind of examination. This can be of help 
in perfecting our legal system and in correctly handling counterrevolutionaries 
and other criminals. 
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ITEM 275 
{MacFarquhar, The Hundred Flowers (1960), p. 48] 


A Commission to rectify injustices proposed 


May 22 [1957] 

Lo Lung-chi [Vice Chairman, China Democratic League; Minister of the 
Timber Industry] in his statement today proposed that the National People’s 
Congress’s standing committee and the People’s Political Consultative Con- 
ference’s standing committee should jointly establish a special organisation, of a 
united front nature, to inspect the deviations during the past “three-anti,” “five- 
anti” campaigns and the movement for the suppression of counter-revolutionaries. 
It would at the same time provide a guarantee that people who dared to “bloom” 
and “contend” would not be subject to attack and retaliation. Lo considered 
that such an organisation should be set up immediately . . . In the first place, 
every road leads to Peking. Some people think that all will be well if any 
wrong can be brought to the notice of the capital, since Chairman Mao and 
the highest organs of state power are in Peking . . . In the second place, the 
leadership machinery for the “righting of past wrongs” must be clearly dis- 
tinguishable from the leadership organs in charge of the past movements, 
the “three-anti,” “the five-anti” campaign and the suppression of counter- 
revolutionaries. The present committee will be responsible for the inspection 
and handling of cases wrongly adjudged during the past three movements. At 
the same time it will hear charges made by the people, so that those who were 
wronged and who are objects of retaliation will have a place to take their 
troubles to. 


ITEM 276 


[“Anhwei [Province] Corrects Erroneously Decided Cases in Accordance with the 
Spirit of Chairman Mao’s Speech,” Wen-hui pao (Literary news, Shanghai), May 
13, 1957, p. 1] 


In accordance with the spirit of Chairman Mao’s speech, “Problems Relating 
to the Correct Handling of Contradictions Among the People,” the high people’s 
court of Anhwei province has undertaken an examination of cases of contra- 
dictions among the people which have already been disposed of. Since April 16, 
it has undertaken a case by case study and examination of thirty-two judgments 
recently reported to it by the people’s courts of ten counties, including Wu-wei, 
Ching-hsien, and Wu-ho. 

After examining these cases, the high people’s court of the province held 
that prompt adjudication by the courts of a batch of cases of current crimes 
played a positive role in stabilizing social order and protecting production. 
However, it also clearly observed that the handling of some cases was improper 
or erroneous. With respect to each of those cases that were erroneously or 
improperly handled, the high people’s court of the province submitted concrete 
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Opinions and requested the respective courts of original instance to check them 
and to deal with them again. 

The high people’s court of the province examined the judgment of Wu-ho 
county people’s court of March 30 relating to defendants Yiian Hung-pao, 
Ytian Chu-cheng, and Yiian Chu-p’in. The three defendants were each sentenced 
to one year of imprisonment and three months of control by the people for 
undermining cooperativization of agriculture by taking away their cattle and 
attempting to withdraw from the cooperative. After studying the case, the high 
people’s court of the province held that Yiian Hung-pao and the other two 
defendants were poor peasants whose attempt to withdraw from the cooperative 
and take away their cattle was caused by the members’ discontent with the 
defective administration of the cooperative which had, for example, resulted in 
long delays in settling accounts and in failure to resolve the shortage of cattle 
fodder. The high people’s court, therefore, held that the county people’s court 
should persist in the policy of persuasion-education and that sentencing them 
to imprisonment was a mistake. In March, the Ching-hsien people’s court 
sentenced Wang Shao-jung to two years of imprisonment and Hu Shih-hsing 
to one year and six months of imprisonment on charges of convening the 
masses to create a disturbance and undermining cooperativization of agriculture. 
In the course of its examination, the high people’s court of the province found 
that it was true that Wang Shao-jung and Hu Shih-hsing had led members to 
demand that the cooperative settle its accounts and thus caused a disturbance 
among the masses; but the members’ demand for settling the cooperative’s 
accounts was a proper demand and the disturbance created by the masses was 
a purely spontaneous, individual incident. Thus, the defendants should not be 
sentenced to imprisonment. As to the Ts’ung-yang county people’s court’s 
handling of the case of Chang Fu-lai’s hitting a cadre, the high people’s court of 
the province, after examining the case, held that the court had handled a case 
of backward conduct as a case of criminal conduct and thus had given the 
defendant more severe punishment than he deserved. Captain of the production 
team, Chu Liang-yuan, without submitting the matter to discussion by the 
majority of members, had distributed two yuan from the team’s income from 
selling beef to himself and to two needy families (it was difficult to decide 
whether this was fair and reasonable). Since Chang Fu-lai did not get a share 
of such income, he was dissatisfied with the matter and hit and cursed Chu 
Liang-yuan, and they then had a fist fight. This resulted from backward, selfish 
motives. Although his act of hitting someone was wrong, the circumstances were 
not serious, and he should be given criticism-education instead of being sentenced 
as a criminal to two years of imprisonment. 

The high people’s court of the province also recently decided to develop the 
study of the instructions given by Chairman Mao in his “Problems Relating 
to the Correct Handling of Contradictions Among the People” at the various 
levels of people’s courts in this province, to link them to actual adjudication 
work, to organize them to engage in an examination and recapitulation of all 
cases that have already been disposed of, and to correct those cases that have 
been erroneously handled. 
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ITEM 277 


[Chugunov, Criminal Court Procedures in the People’s Republic of China (1959), 
pp. 198-199} 


A higher people’s court may discover errors in verdicts which have become 
valid by lower courts, by means of conducting planned and unexpected in- 
spections and checks. Higher people’s courts, besides exercising control over 
the work of lower courts within the framework of judicial [adjudication] 
supervision, make rather broad application of the method of spot checks of 
cases for making general conclusions of experience in judicial work, in order 
that the lower people’s courts might be directed by the general conclusions in 
their own operations. If cases are revealed by spot check where incorrect 
decisions were arrived at, review of these sentences is carried out on the basis 
of law. Errors in people’s court sentences which have become valid can be 
revealed also by judicial-administrative organs in checking the operations of 
lower courts. 

Proposals by these organs can serve as a basis for reviewing verdicts which 
have become valid. In November 1955 the higher [high] people’s court of 
Hopeh province and the justice administration of this province spot-checked 
criminal cases which had been tried in the lower people’s court of Chengting, 
Chu and other counties, and after this study they made general conclusions of 
the experience of the work of the courts. The people’s courts of all levels of 
this province, proceeding from these general conclusions, checked cases of 
counter-revolutionary and other crimes, for which sentences had already become 
valid. Fourteen thousand criminal cases were checked. On the basis of law 500 
cases were reviewed in which erroneous verdicts had been reached. As a result 
of this great work, errors in sentences which had become valid were not only 
revealed and corrected in time, but the ideological-theoretical level of judicial 
workers was increased, as well as their knowledge of legal science, and this 
doubtlessly played an active part in the further increase in the quality of 
trying cases. With the aim of correcting possible errors in sentences which 
had already become valid, people’s courts of all levels are systematically 
conducting checks of verdicts of the court. This voluminous work by the 
people’s courts brings positive results and makes it possible to eliminate 
possible mistakes in judicial work rapidly and accurately. The carrying out 
by people’s courts of various levels of reviews of verdicts which have become 
valid guarantees the observance of the lawful rights and interests of those 
persons convicted and assures the correctness of judicial repression. 


C. VINDICATION OF THE ACCUSED 


The materials in the preceding section and in earlier chapters not only demonstrate 
the PRC’s procedures for detecting mistakes in the application of the criminal proc- 
ess. They also suggest the efforts that are sometimes made in cases of severe hardship 
to mitigate the consequences of the erroneous accusation and confinement of the vindi- 
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cated person. Recall, for example, Chairman Mao’s statement in Item 274 that “What- 
ever the extent to which the errors originally made were publicized, their correction 
should be publicized to the same extent.” Item 272 illustrated the application of this 
admonition to restore the status of the accused. Other measures of amelioration have 
also been taken, as indicated by the statement in Item 269 that “[t]he state aided 
the freed woman with money and other means.” The following items shed further 
light upon such measures. 


ITEM 278 
[CONSTITUTION OF THE PRC (Sept. 20, 1954), p. 29] 


Article 97, Persons shall have the right to obtain compensation for losses 
received through infringement by personnel of state organs of their rights as 
citizens. 


ITEM 279 


[Fukushima Masao, “Chinese Legal Affairs (Second Discussion),” in Chiigoku no 
ho to shakai (Chinese law and society; Tokyo, 1960), p. 47] 


17. The existence of procedural law concerning state compensation and 
the actual circumstances of its application. 

Article 97 of the Constitution provides that any citizen has the right to file 
a complaint about any official’s unlawful act, and the state must pay com- 
pensation for the damage it has caused. But no statute sets forth the procedure 
for implementing this right. However, before promulgation of the Constitution a 
resolution of the Central People’s Government dealt with this problem. 

For example, in the case of false arrest or punishment of the innocent, upon 
the complaint of the party himself or the protest of the procurator’s office, 
if such facts are clearly established, the damage caused by such an unlawful 
act must be compensated for by the state as follows: When the victim is a 
worker, he shall be paid the amount of the wages he would have earned 
during the period of this detention and, if he has lost his job, it shall be 
immediately restored. Suitable medical treatment is provided for personal 
injuries. If the injured person is an independent businessman, his compensation 
is the sum he would have earned during the period. 

A question was asked concerning the actual occurrence of such cases. Until 
1952 there were some cases of this nature, but after that such cases became 
rare and since the promulgation of the Constitution (1954) there have been 
almost none. Why? Because until 1952 judicial workers of the old regime 
remained in office and tried cases in the old way. Therefore, they often mistried 
cases. But in 1952 a judicial reform was completed, and all these old elements 
were swept away from the courts. Thereafter, erroneous judgments became 
scarce. Nevertheless, it can be expected that there will be a few cases of this 
nature. Therefore, this kind of expense, though small in amount, is set aside 
as part of the national budget, However, there were no such cases in 1958 
and 1959. 
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ITEM 280 


[Interview] 


Lao was a former Party guerrilla fighter who in 1953 was accused of having 
actually served with a Nationalist guerrilla force prior to liberation. He was 
arrested and held in detention while the truth of his protestation of innocence 
was verified. After a number of his former Party comrades-in-arms confirmed 
his story, he was released. But the investigation had taken six months. In 
a private conversation the chief of the public security bureau apologized for 
the mistake and informed Lao that the bureau had awarded him six months’ 
salary so that he would not suffer any economic loss from having been away 
from his job for that period. 


ITEM 281 


[Interview] 


By the time that the Liao brothers were arrested for the murder of deputy 
Party secretary Tang [see Item 188D], the three original defendants, who had 
initially been detained on the pretext of their petty theft, had been in jail several 
months. Following the arrest of the Liaos, Huang, the principal public security 
official who handled the case, had a talk with each of the original defendants. He 
lectured them on the evils of theft, explained why the bureau had thought it 
reasonable to arrest them for the murder, and emphasized that the political-legal 
organs had been determined not to convict the innocent and that was why they 
were being released. Each of them, he said, would receive a subsidy for living 
expenses of ten yuan per month for each month spent in jail. 


1. Would it appear from these materials that the state has an obligation to make 
compensation whenever it makes a mistake? Or only when a mistake results from 
unlawful conduct? 

2. How does compensation appear to be calculated? What should it include? 

3. What can one infer from the fact that compensation is seldom sought? 


D. SANCTIONS AGAINST OFFICIALS 


We have already seen examples of cases in which sanctions have been imposed 
upon law enforcement officials for intentional or negligent violation of proper stand- 
ards of conduct. Recall Item 112 and Item 268. Moreover, published rules govern- 
ing the application of sanctions to state employees and to Party members have been 
reproduced in Item 46 and Item 43 respectively, and the guiding doctrinal precepts 
appear in Item 274. The materials in this section present other relevant legislative 
provisions and some additional interviews that describe how sanctions have been 
applied in concrete cases. 


ITEM 282 
[ARREST AND DETENTION ACT OF THE PRC (Dec. 20, 1954), p. 242] 


Article 12. People’s procuracies shall investigate officers responsible for 
unlawful arrest or detention of citizens. If this kind of unlawful act arose from 
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malicious, retaliatory, corrupt, or other personal motives, these officers shall 
be pursued for criminal responsibility. 


ITEM 283 
[PEOPLE’S POLICE ACT OF THE PRC (June 25, 1957), pp. 115-116] 


Article 8. The state grades and ranks people’s policemen in accordance with 
their present duties, political character, professional activity, and contributions 
to revolutionary undertakings. 

Article 9, When people’s policemen perform their duties with outstanding suc- 
cess, they shall be given, on an individual basis, commendation, material rewards, 
merit marks, early promotion, state decorations, medals, honorary titles, and 
other such rewards. 

Article 10. People’s policemen must observe prescribed discipline. Officers 
who violate discipline and are derelict in their duties may, on the basis of the 
individual circumstances of their cases, be given warning, demerit, confinement to 
quarters, demotion in grade, demotion in duty, removal from position, or other 
such disciplinary sanctions. 

If violation of the law or dereliction of duty by people’s policemen constitutes 
a crime, the case shall be sent to the people’s court for adjudication. If this 
kind of crime constitutes a military crime, a military court shall adjudicate the 
case. 


Recall Item 182. 


ITEM 284 


[Interview] 


In early 1956, during the “surging tide of socialism” in agriculture, an officer 
of a county public security bureau and a representative of the county procuracy 
went down to an administrative village to arrest a counterrevolutionary suspect. 
While the policeman led the suspect away, the procurator, a bachelor, having 
been attracted to the suspect’s daughter, stayed behind and seduced her. The 
girl never made a complaint to the authorities, but the incident eventually 
became known and was reported to the public security organs. When questioned, 
the procurator admitted the wrongful conduct. He was expelled from the Party 
and removed from his position in the procuracy but kept his status as a state 
employee and was assigned to a post in a state book store. In view of the 
severe administrative sanctions meted out, he received no criminal punishment. 


ITEM 285 


[Interview] 


In 1956 several people’s policemen bearing a warrant of arrest went to the 
home of a capitalist and arrested him on a charge of “inciting sabotage.” They 
also thoroughly searched the premises, but did not purport to seize anything. 
A week later the arrested person was released on the ground that further in- 
vestigation revealed that his misbehavior had been too minor to warrant punish- 
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ment. Upon his return home, his wife informed him that, after the search, a 
number of their possessions could not be found. He thereupon wrote the public 
security bureau a polite letter stating that several things had been “lost” at his 
house subsequent to his arrest and asking the bureau to investigate. The bureau 
did promptly investigate and found that one of the arresting officers had stolen 
the missing articles. He was expelled both from the Communist Youth League 
and from the government, but was not subjected to criminal sanctions. 


ITEM 286 


[Interview] 


For his role in the case involving the murder of deputy Party secretary 
Tang [see Item 188D], Huang, the public security officer who directed the 
investigation, was put on probation by the Party for one year, was demoted 
one grade, and was required to make a self-examination before the personnel 
of the public security bureau’s security section. The other cadres who had 
mishandled the case merely received criticism. 


ITEM 287 
[Interview] 


On the basis of an opinion by a handwriting expert of the public security 
department and some scanty corroboration, in 1959 Liang was arrested and 
convicted of writing a counterrevolutionary poster. Several months later the 
real offender confessed and Liang was released [see Item 272]. As a consequence, 
each of the public security officials who had handled Liang’s case was required 
to conduct a “self-examination” within his unit. Their statements were assembled 
into a report on the case that was printed by the public security department and 
circulated to its cadres throughout the province as an object lesson. But no 
other sanctions were taken against any of the officials involved, because they 
had done their best and had made an honest mistake. As one of them put it, 
“If they had punished us for this, who would ever go investigate?” 


What principles emerge from the materials in this section? 


Chapter Xl Formal Criminal Processes: 
Reform through Labor and Release 


. Places of Reform 
. The Process of Reform 


. Negative Incentives to Reform 
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. Positive Incentives to. Reform 
1. Reduction of Sentence and Conditional Release 
2. Special Amnesty 


E. Postrelease Problems 
1. Voluntary and Involuntary Retention 
2. Revocation of Conditional Release and Related Problems 


The tremendous achievements made in the work of reforming criminals 
through labor are manifest not only in the reform of large groups of criminals, 
but also in the transformation of nature, in the development of production, 
and in the mobilization of the criminals to serve China’s socialist construction 
with their two hands. 





so that after they have 
served their terms, they can rely on their own labor in finding proper employ- 
ment in society and becoming citizens living by their own labor. Therefore, it 
has provided another favorable condition for the thorough elimination of 
counterrevolution and all other criminal elements. 

All this has obtained the enthusiastic praise and positive support from the 

broad masses of the people. The people generally said: “The old prisons [in 
the days of the Kuomintang] tortured people to death, but the new prisons 
turn bad people into good people.” They thought that the labor reform work 
was “very good indeed” and was “right.”” Dependents of many criminals and 
those who have been released at the conclusion of their sentences are without 
exception truly grateful to the people’s government for its revolutionary and 
humanitarian policy. 
Chou K’e-yung (Deputy Commis- 
sioner of Public Security Depart- 
ment of Kiangsi Province), “The 
Great Achievement Made in Work 
of Reforming Criminals Through 
Labor” 1 


1. Chiang-hsi jih-pao (Kiangsi daily), Dec. 17, 1959; translated in JPRS, 3349:101 
(June 3, 1960). 
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The prisoner’s jailer-teachers have 
failed unless he emerges a completely reformed man able “to distinguish between 
right and wrong” and ready to restart life with “the desire for unity.” Is not 
this doctrine right out of old Calvinism — the supralapsarian conviction that 
Destiny (History) ordained the fall of man in order to create the opportunity 


for his redemption? 
But the concept of law as an instrument of reform, education and ethical 


indoctrination is motewhollysalienstostraditionalepatterns» of Chinese thought. 


, as well 
as the duty to manage society, especially during periods of crisis. Mao’s sense 
of ethical values churns the content of old teachings, but he also holds that 
man can be perfected by education. In this he is closer to Mencius, who be- 
lieved that most men are inherently good, than he is to Han Fei-tzu, who 
believed that nine out of ten are bad, but even Han Fei-tzu agreed that man 
can be taught to be good — which is the underlying principle of thought reform. 

In a casual conversation during my recent visit, Mao remarked (but without 
any reference to Confucian concepts), “Most men are good; only the minority 
is bad. Even bad men are not bad all the time and can be made better, just 
as good men can be made bad by negative example. The difficult thing is to 


discover what is good and how to teach it to others.” 
Edgar Snow, The Other Side of 


the River? 


Both inside and outside of the People’s Republic reformethrough™abor"is” the 


Chinese publications have 
claimed that a blend of thought reform techniques and compulsory labor has achieved 
remarkable success in the correction and rehabilitation of criminal offenders. Some 
foreign observers have enthusiastically endorsed these claims. Others have indicted 
the system of penal administration for having cruelly subjected millions of prisoners 
to the worst of the abuses that are associated with the term “forced labor.” ® 

In reading the materials in this chapter the following questions should be kept in 
mind: 

1. To what extent does Chinese penal administration actually appear to promote 
each of the goals of punishment (recall Item 5)? For example, to what extent do 
those who administer punishment strive for individualization of treatment and empha- 
size correction and rehabilitation? 

2. What incentives are used to stimulate prisoners to reform? 

3. What significance is attached to the fixed terms of imprisonment in which 
most prison sentences are couched? Can they be altered: 

a. To grant early release? 
b. To keep prisoners in confinement beyond the term prescribed in the sentence? 


2. P. 356. 
3. See, e.g., Commission Internationale Contre Le Régime Concentrationnaire. White 


Book on Forced Labour and Concentration Camps*in the People’s Republic of China, 2 
vols. (Paris, 1957-1958) and Karl A. Wittfogel, “Forced Labor in Communist China,” 
Problems of Communism, 5.4:34-42 (July-August 1956). 
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4. What agencies make such decisions? 

5. According to what criteria? 

6. What procedures do they employ? 

7. What is the relation of the courts to other agencies that participate in this 
decision-making process? 

8. To what extent does the prisoner in question have an opportunity to be heard 
in the process? 

9. What conditions circumscribe the activity of a released prisoner? 

10. In what circumstances can release be revoked and according to what pro- 
cedures? 


A. PLACES OF REFORM 
ITEM 288 


(Sept. 7, 1954), pp. 
33-36, 38-40] 


Chapter 1. General Principles 


Article 1. In accordance with the provisions of Article 7 of the Common 
Program of the Chinese People’s Political Consultative Conference, this Act 
is adopted specially in order to punish all counterrevolutionary and other 
criminal offenders and to compel them to reform themselves through labor and 
become new persons. 

Article 2, Organs of reform through labor of the People’s Republic of China 
are instruments of the people’s democratic dictatorship and are organs for 
enforcement of punishment and reform of all counterrevolutionary and other 
criminal offenders. 

Article 3. With respect to reform through labor of offenders, those whose 
cases have already been adjudged shall, in accordance with the nature of the 
crime and the seriousness of the crime and punishment, be"helduineprisons*and 
reform through labor discipline groups individually established to handle the 
different types of offenders .. . 

Article 4. Organs of reform through labor shall implement the guidelines 
of and of combining 
labor and production with political education when putting into effect reform 
through labor of all counterrevolutionary and other criminals. 

Article 5. When holding all counterrevolutionary and other criminal offenders, 
organs of reform through labor shall effect strict control and must not be 


apathetic or relax their vigilance. Mistreatmentand ‘corporal punishment shally 





be strictly prohibited. 
Article 6. Organs of reform through labor shall be ledebyepeople’s»public 


security organs, shall be supervised by people’s procuratorial offices of the 
various levels, and, in matters relating to judicial business,»shallebesguidedsby 








590 MATERIALS 


Chapter 2. Organs of Reform Through Labor 


Section 1. Detention Houses 
Article 8. Detemtionshouses shall be [used] ‘egg for confining in custody 


Criminals who have been semtencedstomtwouyearsvoriess of imprisonment and 
whom it i decuieunaeeennanamieaaeamsa canta for 
execution of sentence, mayebesheld:bydetention/houses: 

Article 10. If ae ee whose cases have not been adjudged and who are 
confined to custody in detention houses are then sentenced to control or to 
labor service [outside of prison] but are exempted from imprisonment, they 
shall, on the basis of a judgment determined by a people’s court, be sent back 
to their original place of residence or to the department where they originally 
worked, and the sentence shall be executed by the local people’s government of 
that place or by the department where they originally worked. 


Section 2. Prisons 


Article 13Prisons*shall be [used] primarily for holding counterrevolutionary 
offenders,and other important criminal offenders whose cases have already been 
sadjudgedyewho have been given suspended death sentences or life imprisonment, 
and for whom the execution of sentence by labor outside of prison would be 
inappropriate. 

Article 14, Prison [authorities] shall strictly control offenders and also guard 
them closely. When necessary, offenders may be placed in solitary confinement. 
Under the principle of 8tfiétteontroland distinguishing the different circumstances 
of offenders, prison [authorities] shall put into effect compulsoryslaboreand, 

education. — 


Article 15. Provinces and cities shall establish prisons on the basis of actual 


needs, and they shall be understhesjunisdictionsof»provincial and" city»people’s, 
public security organs. 


Article 16. Prisons shall each have one warden and one or two deputy 
wardens and shall establish discipline, production, general affairs, and other 
such work departments under them. 


Section 3. Reform Through Labor Discipline Groups 


Article 17. all hold counterrevolu- 
tionary offenders and other criminal offenders whose cases have already been 
adjudged and 

Article 18. Reform through labor discipline groups shall organize offenders 
for planned participation in agriculture, industry, construction work, and other 
such production and shall combine labor and production and conduct political 
education. 

Article 19. Provinces and cities shall establish reform through labor discipline 
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groups Onsthesbasissofvactualneeds, and they shall be under the jurisdiction of 


provincial and city people’s public security organs. 

Article 20. Reform through labor discipline groups may establish platoons, 
companies, battalions, regiments, and corps, depending on the number of 
offenders and the needs of production. These groups shall each have a leader 
and a number of assistant leaders and, in accordance with the actual needs 
of discipline and production work, may establish work departments. 


Chapter 3. Reform Through Labor and Reform Through Education 
Article 25. In order to make compulsory labor gradually approach voluntary 





Article 26. In order to expose the essence of crime, to eliminate criminal 
thoughts, and to establish new concepts of morality, collective classes, individual 
conversations, assigned studyseofedocumentsysorganized»discussions, and other 
such methods shall be regularly and _ systematically used to educate offenders 

bout current political events, 
about labor and production, and about culture. 

Offenders may be organized to engage in appropriate athletic and cultural 
recreation and in examination and discussion of their lives, their labor, and 
their study. 

Article 27. Attention shall be paid to the cultivation of the production skills 
and Yabor*habitssofeoffendérs. During reform through labor attention shall be 
paid to the full utilization»ofetechnicaleskills of offenders who have them. 

Article 28. Production contests may be conducted among offenders in 
order to raise production efficiency and to promote in offenders a positive 
attitude toward reform through labor. 

Article 29. In order to examine the circumstances of the reform of offenders 
Moreover, there shall be 
his system and to record at any time the circum- 
servance of discipline and their behavior with 








a 
special persons to administe 
stances of the offenders’ 
respect to labor and study 


Chapter 5. The System for Regulating Offenders 


Section 2. Guarding 


Article 44. The people’s public security armed units have exclusive re- 
sponsibility for the armed guarding of offenders. Organs of reform through 
labor shall exercise professional leadership over the armed units performing that 
task. 

Article 45. Areas around prison cells, areas around places where offenders 
work and relax, and routes by which they come and go shall be elosely"@uardedy 
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Except for armed guard units and discipline personnel, m@epersonewho enters 


prison cells and places where offenders work and relax shalkebespermitted, 
‘to carry weapons. 


Article 46. When there is a possibility of escape, violence, or other dangerous 
acts on the part of offenders, upon special instructions from investigation organs 
or with the approval of the responsible officer of organs of reform through labor, 
instruments of restraint may be used. But when the above-mentioned situation 
is eliminated, they shall be immediately removed. 

Article 47. When all other methods have been used and have proved incapable 
of checking the situation, organs of reform through labor and armed guard 

hey encounter any one of the following situations: 

(1) A mass riot by offenders; 

(2) An escaping offender disregards an order to stop or resists arrest; 

(3) An offender possesses a deadly weapon or dangerous object, is in 
the process of committing a deadly act or destroying something, and disregards 
an order to stop or offers resistance; 

(4) Someone takes an offender away by force or [otherwise] helps an 
offender to escape and disregards an order to stop; 

(5) An offender forcibly seizes a guard’s weapon. Every use of weapons 
shall be reported in detail for the examination of the people’s public security 
organ in charge and the people’s procuratorial organ. 

If organs of reform through labor and armed guard units erroneously use 
weapons and such erroneous use constitutes a criminal act, they shall be held 
criminally responsible. 

Article 48. When organs of reform through labor and armed guard units 
encounter natural disasters and accidents, they shall strive to rescue offenders 
and strengthen their guard. 

Article 49. Organs of reform through labor shall conduct an i 


inspection of | 
offenderswandeprison ‘cellsedailyes Every week or fortnight they shall conduct 


a major inspection. 


Section 3. Daily Life 


Article 50.Standardsefor'the” cl6thingeand food of offenders shall be imposed 
according to amiformeprovisions; and unauthorized reduction and appropriation 
shall be strictly prohibited. 


Tiga Siplprrrien ns vast atebcimoprovemeni Moreover, they shall 
show concern for the habits of offenders from minority nationality groups. 


Article 51. Supply stations may be established in reform through labor 
camps on the basis of actual needs in order to supply offenders with supplemen- 
tary food and articles of daily use. 

Article 52. Thewtimewforsactualglabor for offenders generally shall be fixed 
at With seasonal production it may not exceed 
twelve hours. The time for sleep generally shall be fixed at eight hours. The 
time for study may be fixed in accordance with concrete circumstances, but it 
shall not be permissible to average less than one hour a day. Sleep and study 
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periods for juvenile offenders shall be appropriately extended. Offenders who 
do not participate in labor should have one to two hours a day of outdoor 
activities. 

A day of rest for offenders shall generally be fixed at once every fortnight. 
for juvenile offenders once every week. 

Article 53. In accordance with the size of their unit, organs of reform through 
labor shall establish»medicaledispensariesy*hospitals, and other such institutions 
for medical treatment, and they shall have necessary medical equipment. But 
detention houses in counties (cities) that have few offenders may use the county 
hospital as a medical institution. 

Attention must constantly be paid to seeing that offenders bathe, have 
haircuts, wash their clothes, use disinfectants, guard against contagious diseases, 
and take other such méasures*for* cleanliness and sanitation» 

Article 54. Whenwaneoffender*dies, a medical evaluation shall be made, and 
it shall be .examinedeby=the»local~people’s»court. Moreover, members of the 
offender’s family and the organ that took him into custody shall be notified. 


Section 4. Receiving Visits and Correspondence 


Article 56. Offenders shall not be i isits from family 
members more tha and each visit may not exceed thirty 
minutes. In special circumstances, with the approval of a responsible officer 
of the organ of reform through labor, it [the time] may be appropriately ex- 
tended. When receiving visits, use of secret languages or foreign languages 
shall be prohibited. When offenders from foreign countries receive visits from 
family members, there shall be an interpreter present. 


Article 57. Articles of daily use or people’s currency given to offenders by 
family members shall be carefully examined by organs of reform through 
labor, and the sending in of all unnecessary articles shall be prohibited. Organs 


of reform through labor shalkeregister»people’securrency»sent»by»members»of 
Offenders*familiesykeepsitponstheir behalf, and issue a receipt to the offenders. 


When offenders have a proper use for the money, it may be given to them. 

Article 58. Mail sent and received by offenders shall be examined by organs of 
reform through labor . . . If situations of collusion with regard to [the presenta- 
tion of] the circumstances of a case or of hindering education and reform are 
discovered, the mail [involved] shall be held back. 

Article 59. In special circumstances an offender’s visits and receipt of articles 
sent by family members and the sending and receipt of mail, etc., may all be 
further limited or stopped. 


Article 60. In any one of the following situations, .ansofiendersamayebe 


i but 





this must first be reviewed and 
in charge, and the people’s public security organ at the place in which the 





NF | 


i 


ov 
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offender is located must be notified to place him under supervision. The 
period of time that the offender serves outside of prison is counted as within 
his term of imprisonment. 

(1) The offender s"seriouslyeilleand it is necessary for him to obtain 
a guarantor and seekemedicabetreatment™ outside of prison; but an offender 
whose crime is heinous shall not be permitted to obtain a guarantor and 
serve his sentence outside of prison. 

(2) The offenders *fiftysfivetyears*ofage or more or is physically disabled, 
his term of imprisonment is five years or less, and he has already lost the 
capacity to endanger society. 


ITEM 289 
[Snow, The Other Side of the River (1962), p. 355] 


Three kinds of detention are provided for: imprisonment in a municipal jail; 
work on a state reform farm; and restricted freedom or work under surveillance. 
or 
mobile labor teams based on them; those sentenced for less than a year usually 
get “work under surveillance.” This third category is for first offenders and 
minor crimes. The transgressor returns to his usual abode and work, but he is 
accountable for his daily behavior and movements to his street security com- 
mittee or a group of ten fellow workers. 


For details concerning the third category of criminal custody referred to above 
(work under surveillance), translated as “control,” see Chapter V. 


ITEMS 290A-290B 
ITEM 290A 


SE (Sp. 7, 1954), pp. 


Article 3. Houses of discipline for juvenile offenders shall be established 
to conduct the reform through education of juvenile offenders. 


Section 4. Houses*of Discipline»forJuvenile-Ofjenders 


Article 21. Houses of discipline for juvenile offenders shall discipline juvenile 
offenders who are over the age of thinteem»sbut who have noi reached the age 
of 


Article 22. In educating juvenile offenders houses of discipline shall emphasize 
iti d education in basic 


political education, education in the new morality, an 
culture and production” skills,.Moreover, they shall make juvenile offenders 
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under circumstances that show concern for their physical 
development. 

Article 23. Houses of discipline for juvenile offenders shall be established on 
the basis of the need for them, with provinces and cities as units, and shall be 
under the jurisdiction of provincial and city people’s public security organs. 

Article 24. Houses of discipline for juvenile offenders shall each have a 
director and one or two deputy directors, and they may arrange for a number 
of discipline officers in accordance with the needs of the work. 


ITEM 290B 


[Notification of the State Council of the PRC Transmitting the Report of the 
Ministry of Public Security Relating to the Work of Preparing the Establishment 
of Houses ofsDisciplinevionduvenilesOfienders® (March 3, 1958), FKHP, 7:216- 
217 (January—June, 1958) ] 


The State Council agrees with the report of the Ministry of Public Security 
relating to the work of preparing the establishment of houses of discipline for 
juvenile offenders. Now this report is transmitted to you [provincial and city 
people’s councils], and we hope that you will see that the relevant departments 
implement it thoroughly. 


Report of the Ministry of Public Security Relating to the Work of Preparing 
the Establishment of Houses of Discipline for Juvenile Offenders (February 
21, 1958) 


According to reports from the various places, there are now altogether over 
4500 juvenile offenders who have already been sentenced to criminal punish- 
ment. These child criminals, except for some who are held in custody in 
houses of discipline for juvenile offenders, at present are dispersed in prisons 
and reform through labor groups and are mixed together in custody with 
adult offenders. This way it is not only easy to be contaminated by all kinds 
of evil thoughts of adult offenders, but also the proper physical and moral 
development of the juvenile offenders may be affected. At the same time, it 
is felt that because of the dispersal of these juvenile offenders in the various 
provinces, cities, and autonomous regions, and the separate establishment of 
centers of discipline, the number of people [juvenile offenders involved] is 
small, there is a lack of teachers, and equipment is inadequate. This not only 
wastes manpower and material resources, but it also makes very good, effective 
reform difficult. In order to change this situation, even more effectively to 
strengthen the reform-education of juvenile offenders and correctly to implement 
the guideline of making reform through education the principal measure and 
light labor a supplementary measure, in January 1957 we and the Ministry of 
Education agreed 
ffenders:in,Changchun, Tientsin, Shan ai, Nanking, Wuhan, Sian, Chungking, 
Kunming, and Canton, 








t is estimated that they will 
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be able to accommodate over 5000 persons. Now these houses of discipline for 
juvenile offenders are almost ready for use, and it is planned to begin con- 
centrating and receiving juvenile offenders during the first quarter of this year. 
With respect to expenses and expenditures relating to juvenile offenders after 
concentration, our opinion is that this year they should in principle be carried by 
public security organs in the various places. After next year expenditures should 
come from production income. Any deficits should be offset from reform through 
labor expense funds of public security departments or bureaus of the place in 
which they [the houses of discipline] are located. If this proposal is considered 
appropriate, please approve and transmit it to provincial and city people’s 
councils for them to see that the relevant departments handle the matter. 


ITEMS 291A-291B 


ITEM 291A 
[Snow, The Other Side of the River (1962), pp. 366-368] 


I could have found the Peking jail without a guide if anyone had told me that 
it was the old “model prison” I had last visited in 1935, when some students 
I knew were incarcerated there. It was built sixty years ago, a great improvement 
over the filthy windowless dungeons then in general use; that particular prison 
reform did not spread very far. The prison stands beyond the eastern suburbs and 
from a distance seemed unchanged: the same gray brick walls. But the outer gate 
was now open and dysawno"sentri¢seuntil we» reachedsthesinnen»wall, where 
one soldier stood in a pillbox. An unarmedsguard opened the iron gate and Yao 
Wei and I passed through a flower garden into a reception room which fronted 
on part of the inner prison walls. The deputy warden, Mr. Wang, was a serious- 
minded party man in his mid-thirties who had had “special training” for his job. 
He offered me the usual tea and preliminary briefing. 

There were “about 1,800 prisoners” of whom about 40 percent were “counter- 
revolutionaries” (aged mostly between thirty-five and forty-five); more than a 
hundred prisoners were women. Sixty of the inmates were under suspended 
sentences of death. The prison population had been as much as 3,000; in 1960, 
“more than a hundred” prisoners were released as contrasted to “seventy to 
eighty” new arrivals. 

The prisonyoperated three factories; a hosiery mill, a mill for plastic articles, 
and a machine and electrical shop. I was told that the prison routine was eight 
hours of shop work, two or three hours of study and lectures, eight hours of 
sleep, four or five hours for dining, physical exercise, reading, recreation and 
“discussion” (thought remolding). Prisoners got one holiday every two weeks, 
when they could receive visitors or do as they wished. They had their own band, 
an Opera troupe, an outdoor theater, and movies once a week. Men and women 
ate in the same dining room and could attend plays and sports contests held inside 
the prison compound. 

With that said we toured the prison cells and then the shops. The buildings 
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were one-storied and made of brick, with two rows of cells on either side of a 
central aisle. I noticed that allebarsehad»beensremovedefrom= the windows and» 
thateeveryecelldoorwassopenThe rooms, with two to four long k’angs in each, 
were white and clean, and all had neat piles of bedding. One man, off on a free 
day, was lying in bed reading; his door was also open. He was in for two years 
for embezzlement of state funds. 

The shops were all mechanized. Machinery was antique but better than in 
most urban commune shops I had seen. Women handled the knitting machines 
and a few worked in the plastics rooms with the men. They wore blue or black 
cotton clothes issued by the prison, with no special markings to differentiate them 
from other working people. They paid strict attention to their machines and did 
not look at us except when I paused here and there to ask a question; then 
they replied politely and not sullenly. I saw no marks of physical violence and 
people seemed"invaverage*eoodwhealth. Some of the young women were rather 
pretty. I asked one of them why she was there. “Fraud,” was the answer I got. I 
was puzzled, but the deputy warden later enlightened me. 

What was different here was the “open door” policy, the absence of an armed- 
camp atmosphere. Shops were run by prisomer@foremen supervised by prison 
staff members; I saw no armed guards among them. Prisoners also managed 
their own barber shop, mess rooms, a canteen, shower baths and a library. In 
various courtyards and grounds I saw half a dozen soldiers, but none was 
posted in guard towers or on the walls which enclosed gardens where prisoners 
cultivated vegetables. Perhaps the other guards were removed for my benefit? 
Perhaps. But Sing Sing would consider that rather risky as a public relations 
Stunt. 

“It looks easy enough to get out of here,” I said to Wang. “Do many try it?” 


“ce 


by their fa nilies.” 


Around the basketball court and a stage which prisoners had built were 
bulletin boards posted with ta tzu-pao [large character posters] such as you see 
before any Chinese factory; essays, rhymes, praise and mutual criticism, lists of 


model workers and their awards. Prisonersegotenoswages»butereceived»ansallow= 


ance of three yuan a month pocket money, which they could double by out= 
sstanding*work? The money bought a few cigarettes or other items in the canteen. 
The kitchen was preparing a noon meal of soup, spinach and steamed bread 
which looked like a Salvation Army handout. 


ITEM 291B 
[Mu Fu-sheng, The Wilting of the Hundred Flowers (1963), p. 178] 


Perhaps China is the only country in the world that has geallyeopeneprisons. 
One mad prisoner in south China, an ex-Kuomintang officer, threatened to 


escape. The warden came to explain to him he was free to do so and the guards 
were instructed to let him pass. The erratic man really walked out, but found he 
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-bus-ticketwithoutaslettemofsntroduction from the organization he belonged to, 
he could not stay with his relatives because he had no rice ration cards, 


he could 
not sell or pawn his belongings to the shops without explaining why he wanted 
to sell them, he could not work without a trade-union card, he could not eat in 
the restaurants because they were very expensive, and he could not rob or steal 
because members of the cadre were everywhere and they could order anyone to 


assist in his arrest. Aftenasiewedayscheawentback:to:thesprison»weak and hungry 


and asked to be admitted. 


ITEM 292 


[Meng Chao-liang, “The Basic Situation in Reform Through Labor Work in the Last 
Nine Years,” CF YC, 5:66—67, 68, 69 (19589 


Reform through labor, a component of public security work, has been estab- 
lished gradually by following the instructions of the Party Central Committee and 
Chairman Mao and by intimate coordination with the movement for suppressing 
counterrevolution and the struggle attacking crime. Through the second move- 
ment for suppressing counterrevolution throughout the country during 1955, 
reform through labor work was further developed. 

In the last nine years, the work of reforming criminals through labor has, 
under the correct leadership of Party committees and public security organs of the 
various levels, firmly and thoroughly executed the guidelines and policies pre- 
scribed by the Central Committee. Politically and economically, it has had re- 
markable accomplishments. 

The policy of putting reformethroughwaboranto effect for criminals sentenced 
to imprisonment 
fionvit is also an important means of the state for putting dictatorship into effect 
over the enemy and for thoroughly exterminating counterrevolution. 


Our aims in reforming criminals are to eliminate their reactionary standpoint. 


and viewpoint, 
and that meet the needs of society, and to do our 


utmost in reforming them into excellent laborers who walk the socialist road and 
who participate in socialist construction. 


In order to realize the above-mentioned aims, ewemtake™productivemiabory 










| 


productive labor has elimi 1 thei ; inal inl lek ond 





has played a decisive role in establishing new moral qualities. 

On the basis of productive labor, we have effectively educated criminals in 
political ideology. In carrying out education, and in order to elevate the effect of 
ideological reform, we have intimately grasped fundamental principles that are 
related to actualities, that is, related to the facts of the offender’s evil and the 
cause of the crime, the labor practice and the ideology of the offender during 
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the process of reform, the rapid development of socialist construction in our 
country, and the change in the international and internal political situation. 

In ordinary ideological education, we have emphatically educated criminals 
about admitting their guilt and obeying the law, about current affairs and policy, 
and about their future prospects. The experience of the last few years has told 


us that to make criminals admit their guilt and obey the law is the first sign that: 
ideologically they are disarmed and ready to surrender. It is also the minimum 






Therefore all 
organs of reform through labor have first educated offenders beginning reform 
through labor about admitting their guilt and obeying the law. Moreover, in 
coordination with the social reform movements of every period, they rouse 
offenders to confess and to make denunciations. This has compelled the of- 
fenders to make further confessions, admit their evil crimes, and honestly accept 
reform. At the same time, during the movements these offenders have also 
disclosed and handed over a great number of clues about enemy secret agents, 
hidden guns, ammunition, and other materials, and they have forcefully co- 
ordinated with the struggle for liquidating counterrevolution and attacking crime. 
On earth, the eastern wind has overwhelmed the western. The rapid develop- 
ment of socialist reform and of the undertakings of socialist construction in our 
country has played an extremely important role in reforming the reactionary 
ideological standpoint of criminals. Organs of reform through labor have for 
several years been using favorable domestic and foreign situations energetically 
and penetratingly to educatesoflenderssabout*currentwafiairs*and policy. This has 
had a really conspicuous effect. At the same time that we have been educating 
criminals, we have invited people from within society to report actual circum- 
stances to them, and we have roused members of the criminals’ families, relatives 


and friends of the criminals, those [ex-criminals] who having "served ‘their'sen- 
tence, have been released and have become model laborers in state-operated 
“@iterprisesyrandactivists'*to"dothe samewWe have organized these criminals ac- 
cording to plan and have sent them into society to observe so that they see with 
their own eyes the rapid development of and change in our country — 1000 Ji in 
one day — and cannot but be really convinced. As a result of their observations 
many criminals, after comparing the new China with the old one, have been so 
moved as to cry bitterly and to express their determination to correct their past 
wrongs and to become new persons. They have thus profoundly realized that 
the leadership of the Communist Party over the entire people has already really 
enabled the country to walk the road of prosperity, affluence, and strength, while 
they themselves can have that opportunity only by relinquishing their reactionary 
standpoint and thoroughly reforming. At the same time, they have recognized 
the unity of their own reformed future and the future of socialist development. 
In other words, under the principle of suppressing criminals, many different 
forms must be adopted for the necessary and thorough reasoning-education which 
will enable the offenders to recognize the truth and to eliminate their reactionary 
viewpoint. 
Combining labor and production and political education and conducting or- 
ganized and planned education in production skills and cultural education play 
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active and important roles insofar as the aim of reforming criminals into excellent 
laborers is concerned. 

n the last few years 
we have adopted the methods of: criticizing, comparing, and evaluating periodi- 
cally; mae : 





> 


; in reform through labor production 


criminals to make reasonable suggestions 
fully utilizing criminals who have scientific technical knowledge, sewanding» 
gener TO ove ramemiamaatingepenteeeeneneeRs: concretely pre- 


scribing various reward systems, thoroughly stimulating the activists among 
the criminals and thereby utilizing criminals who have demonstrated their ac- 
tivism to censure those who are backward and to set in motion those in the 
middle. 















acts have proved that in order to reform 
criminals effectively we must, with compulsory reform as a possible last resort, 
encourage their self-awareness in accepting reform. We must, under the condition 
of unremunerated labor, give them the necessary guarantees for material life. 
While attacking the firm reactionary elements among the criminals and their 
activities, we should pay attention to winning over the great majority by educa- 







y 
at is, to negate themselves,«canmtheir 
reactionary thinking be'reallyeliminate@and can counterrevolution be thoroughly 
eradicated. 

Reforming the reactionary standpoint and viewpoint of the criminals is a 
long-term, repetitive, and difficult process of struggle, and it is also a sharp class 
struggle in political ideology. Facts have proved that since domestic and foreign 
reactionaries still exist and since class struggle still exists, the illusions of criminals 
in custody have still not been completely destroyed. Their political ideology has 
been changing with the class struggle situation and the state of the development 
of our work. As the class struggle situation has fluctuated, the criminals’ state of 
being reactionary and destructive has surfaced and submerged. When their state 
of being reactionary and destructive surfaces, a few of them should be firmly 
suppressed, attacked, and punished, but the great majority should be won over 
by education. When their state of being reactionary and destructive is relatively 
submerged and when the time is favorable for hastening the reform of criminals, 
we should, under the principle of not relaxing our revolutionary vigilance, adopt 
measures for further encouraging activism and self-awareness in criminals under- 
going reform through labor . . . 

Reform through labor agriculture is largely established along rivers, in lake 
regions, in saline or alkaline regions, and in dry regions with extremely incon- 
venient transportation. It has encountered great difficulties in technology and 
material supplies. The cadres who are engaged in reform through labor work 
lead the offenders to scarcely populated, barren land. They eat simple food and 
sleep in the open. By means of hoes and ploughs they surround the lakes with 
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fields, dig ditches for removing the alkali, open rivers and canals and ultimately 
conquer the rivers, lakes, salt, alkali, and dryness, reform nature, open up a 
large amount of barren land, and produce much food, cotton, and livestock. 
Reforming nature not only makes the vast [number of] cadres happy about their 
victory, it also makes a great majority of the criminals recognize the truth that 
labor creates the world. This shows that the process is as follows: in the course 
of reforming criminals, nature is reformed; and in the process of reforming nature, 
the criminals are reformed (the production of reform through labor industry and 
of construction work has the same significance). 
dttthendasted : participated int 

House construction 
work teams were mainly [formed] for the purpose of serving basic construction 
of reform through labor production. They themselves built what they used and 
saved a great deal of capital. This shows that organizing offenders to engage in 
productive labor not only plays a decisive role with respect to their reform, it 
also has great economic significance. 





The various places have responded to the present extremely favorable situa- 
tion and the newly changed political ideology of the criminals by immediately 
following up the work of last winter and this spring, the work of attacking 
criminals who resisted reform. They have energetically conducted formal educa- 
tion and have launched an ideological reform movement the central content of 
which discourages destructiveness and passiveness and encourages progressiveness 
and activism. Moreover, they have also started productive labor competition 
among the offenders which discourages waste and conservatism and encourages 
progressiveness, speed, and thrift. They have called upon the offenders “to admit 
their guilt, to give over their hearts for good production and to proceed with the 
two-fold reform — reform through labor and ideological reform”; and they have 
stimulated the activism of the great majority of criminals in reform through 
labor. ““The double-anti movement” that was launched among offenders by the 
various reform through labor movements of the city of Tientsin not only disclosed 
more than 50,000 cases of waste and of passive conduct, it stopped up the 
wasteful holes and also twisted the passive feelings of offenders who were at- 
tacked and struggled against last winter. This greatly heightened activism and 
stimulated a leap forward in production. In the first ten days of “the double-anti 
movement,” the hardware workshop of Tientsin prison successively set fifty-nine 
production records. It increased the volume of production five times and modified 
the original production plan four times. The volume of production leaped forward 
from the 750,000 dozen of the original annual plan to two million dozen. 
Especially important is the fact that some obstinately backward offenders who in 
the past had passively dragged along, consistently unable to fulfill their production 
tasks and even feigning illness to evade labor, had begun to change in “the 
double-anti movement.” Some groups of criminals voluntarily proposed mutual 
guarantees of carrying out the “five noes,” namely, no nonfulfillment of the fixed 
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amount, no passive dragging along, no resistance to reform, no flunking studies, 
and no work injuries or incidents. This had very great significance in eliminating 
the bad ideology of the offenders and in stimulating their reform, Some districts 
have had great results in conducting the movement for criminals to admit their 
guilt and give over their hearts. The Yii-lin Machinery Plant of Kwangsi, after 
having roused the offenders “consciously to give over their hearts” in six days 
came up with these problems: 284 persons thought of insurrection, 34 thought 
of escape, 261 were suspicious of the government and its policies, 299 had not 
admitted their guilt, and 22 were dissatisfied with the government and hostile 
toward the cadres and the masses. There were still other offenders who disclosed 
evil crimes which they had not confessed in the past. On the Ch’eng-ling-chi farm 
of Hunan province, 70 percent of the offenders wrote resolutions to the govern- 
ment guaranteeing “to change themselves down to their very bones,” to reform 
themselves and to become new persons, 


ITEM 293 


[Interview] 


In late 1958 Tai, aquniversity student who had» been declared:a “rightist” and 


-—— having failed to work hard during the period of 


supervision. He was assigned to a y day he was 
required to work underground in the mine. At night he had to participate in a 
study group that, in addition to engaging in the usual indoctrination processes, 
often held struggle meetings against members of the group who were regarded as 
lazy or dishonest. 


GE: that given to those who received 
reform through labor. Moreover the former were paid wagesywhile the latter 


were not, they were allowed to mail as many letters as they liked instead of a 
single postcard each month, and they were not guarded so closely as the latter. 

After almost two years at the coal mine, Tai was transferred to labor in an 
iron mine. Shortly thereafter, he was assigned to a full-time “study class” for 
several weeks of intensive ideological training. 




















Follow- 
ing the interview the Party official gave Tai a note to deliver to the administration 
of the iron mine. It said that Tai was«fit towbeweleasedjand to return home. In 
turn the mine authorities gave Tai a document to present to his university Party 


committee. It stated that he was being released and wasete Tremaininderthe 


‘Supervision of the universityParty‘commuttee. Upon returning to the university, 
Tai was assigned to labor on thewuniversity vegetable'farmy but he was otherwise 


not placed under any supervision, 





ITEM 294 


[A. Doak Barnett, Communist China: The Early Years, 1949-55 (New York, Wash- 
ington, D.C., and London, 1964), pp. 89-99, 102-103] 
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GROUP INDOCTRINATION 
March 1954 
The revolution in China is a process of struggle. It is a struggle not only to 
“reform” society but also to capture and “remold” the minds of one-fifth of the 


human race. Thes@hineseeGommunists’*aimeisemass ideological conversion»and 
creation Of ‘thesnewssoeialistsman” — a man who rejects the past and accepts an 
entirely new code of Communist “truth” and morality. 

Indoetrinationyewhich strikes at the innermost recesses of the mind, is there- 
fore ; collectivization, and similar pro- 
grams that attack the political, economic, and social structure. The Chinese 
Communists believe that if minds can be controlled, and basic ways of thinking 
changed, their revolutionary struggle can be won. 

Considerable attention has been devoted by the Western press to the intensive 
“thought reform” carried out by the Chinese Communists on a few imprisoned 
foreign missionaries, businessmen, and prisoners of war. Some of these men, 
whose minds and wills were broken by the strains of powerful mental pressures, 
have described how they were forced or persuaded to make false confessions. 

Much less attention has been given, however, to the methods Of indoctrination 

— not only 
the imprisoned minority who are considered “enemies” by the regime, but the 
mass of ordinary people of all sorts: workers, students, government employees, 
intellectuals, business employees, housewives, and farmers. 

The Chinese Communists us 

The entire educational system in China has been 
reorganized and its content changed. A new generation is being nurtured on 
strictly controlled fare rationed by the Communist leaders. Propaganda media of 
all sorts are important, too. The Communists attempt to control everything that 
is capable of conveying ideas and symbols. This control is designed to place 
strict limitations upon the ideas to which people are exposed, and since thought 
does not take place in a vacuum, the elimination of heterodox ideas from the 


intellectual marketplace is 










Communists are using in 
their ideological struggle, however is group indoctrina- 
tion that they employ to give political training to the new elite of the country — 
the students, Kanpu, government workers, and Party members. Group indoctrina- 
tion is the basis for campaigns to change the outlook and attitudes of entire 
classes — campaigns such as the “ideological reform” of the intellectuals carried 
on during 1951-52. And it is also used in prisons to “reform” or at least to cow 
the actual or potential “enemies” of the regime — “reactionaries” and “counter- 
revolutionaries.” i i 


’ In effect, virtually everyone in China is exposed to group in- 
a attention is devoted to youth and 
“intellectuals” in the broadest sense, and the urban population is more thoroughly 
organized for indoctrination than people in the countryside, but no group is 
exempted. 


The term used throughout Communist China for group indoctrination is 
hsueh hsi or “study” (literally, hsueh hsi means “to learn and practice”). The 


604 MATERIALS 


origin of this phrase is traceable to Confucius, who says, in Chapter I of the 
Analects (using the words Asueh and hsi): “Is it not pleasant to learn with 
constant perseverance and application?” But the phrase was little used in modern 
times until the Communists adopted it for their indoctrination methods, and 
it now has harsher, sterner connotations. Actually, the Communists use hsueh hsi 
to refer to all political study, including individual “self-study,” but in common 
usage it has become almost synonymous with collective group study, which is 
given primary stress by the regime. 

Hsueh hsi has become an essential part of the fabric of society and the way of 


life in Communist China «Byeryday,:millions of Chinese gather together in»small 
groups" Of a half-dozen toa dozen»peoples— in factories, shops, schools, and 


offices These 
organizational cells are a direct link between the Communist rulers of China 
and the brain cells of masses of ordinary people. 

During the past three years, I have talked with many Chinese refugees in 
Hong Kong who have taken part in hsueh hsi groups in Communist China. What 
they describe is not “study” in any sense in which the word is understood in 
non-Communist countries; it is a unique process of manipulating minds and or- 
ganizing social pressure to force acceptance of the new philosophy and ideology 


sponsored by the Communists. Thesindividualinvavhsueh hsiegroup Mustethink, 


ea oY: the Chinese Communists have hit upon a method of 
indoctrination that reveals great intuitive insight into subtle psychological princi- 
ples and principles of “group dynamics,” applied to political purposes. 

“You can’t think clearly, even if you think you can, when you are taking part 
in intensive hsueh hsi,” one former newspaper editor, now in his forties, said to 
me. “You instinctively realize that your real thoughts will some day pop out of 
your mouth and that therefore to be safe you either have to change your real 
thoughts or not think at all.” 

“Most students began to change after undergoing Asueh hsi,” said a young 
girl who had just been graduated from a university in Communist China. “Only a 
small percentage stuck to any old beliefs. That doesn’t mean, however, that 
this ‘change’ was really ‘conversion’ in many cases. For most students, there 
wasn’t much to convert; they had no firm or well-developed ideology; they were 
an ideological blank. The ‘change,’ therefore, was an acceptance of new ideas 
which filled a vacuum.” 




















> 





A young man who had actually joined the CCP after his indoctrination told 
me: “Hsueh hsi is very effective. I was impressed by the theory and the ideas I 
learned. It was only later, when I began to see differences between theory and 
practice, that I became disillusioned.” 

From these and other persons who have belonged to hsueh hsi groups in 
Communist China, one can learn how hsueh hsi groups operate — in what way 
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they are organized, how they function, what they study. There are many variations 
in details; at one extreme, these groups are used in special training courses where 
hsueh hsi is carried on six or eight hours a day for many months; at the other 
extreme, in some offices or organizations, the groups may meet for a weekly 


one-hour session only. But there are eértain*basie»prineiples:thatseem to apply to» 
One of these, an essential, is the principle that the “study’sasecolleetive, a 


group effort. Not only is it possible for the regime to reach and control much 
larger numbers of people through groups than it could individually, but the 
fundamental nature of the Chinese Communists’ indoctrination methods requires 
group action. The Communists do not trust the individual, or believe that the 
individual can be allowed to function as an independent unit, even in his thinking. 


Hsueh hsi : sometimes as few as six members, rarely more 
than twelve. Leper mach There is definite membership, and the 
same people meet together over an extended period of time. Their meetings are 
regular and periodic, whether several times daily or only once every few days. 
One of the most common practices of Asueh hsi groups, particularly in large 
organizations, is to meet for an hour a day, either before or after regular working 
hours. 

Although participation in Asueh hsi groups is sometimes described as “volun- 
tary,” thespressures"tovtakespart*makesit*compulsory in fact» If a person shows 
reluctance, he is criticized as being “backward and unprogressive,” and he is not 
left in peace until he shows a more cooperative attitude. Often, however, there 
is no attempt to maintain the fiction of voluntariness; all members of a large 
organization are simply assigned to small hsueh hsi groups. 

Hsueh hsi groups do not function as isolated or independent organizations. 
They are always established on the initiative of higher authorities. (In any 
particular area, ultimate responsibility for them usually rests in the hands of 
educational organs in the government and propaganda organs in the Party.) 
Each group is tied into a network of similar groups and is responsible to a 
hierarchy of leaders or committees which exercises direct supervision and control 
over it. In many organizations or local areas, for example, about ten small groups 
(hsueh hsi hsiao tsu) are grouped into a larger unit (fen tui or ta k’o), and above 
these larger units are committees linking them to the ultimate local authority for 
their schedule of meetings, subjects to be discussed, material to be read, lectures 
to be attended, and so on. And the small groups submit regular reports to the 
organizational hierarchy above them. When the members of any one small group 
gather for their regular meetings and discussion, therefore, they know in most 
cases that thousands of other people like them are meeting simultaneously in 
similar groups, discussing the same topics. They are merely one small unit in a 
tremendous, organized “captive audience.” 

Each hsueh hsi group has a leader, and sometimes there is also an assistant 
leader. In most cases, the group leader is “elected,” but people who have par- 
ticipated in the groups report that “the Communists have ways of getting the 
people they want into positions of group leaders.” If the group contains a Party 
or Youth League member, an “activist,” or a known “progressive” (and where 
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possible, they are organized so that at least one such person is included in each 
group), this person usually emerges as the leader. If a clearly undesirable leader 
is elected, the authorities veto him; in extreme cases, they may break up and 
reorganize a group that shows its “backwardness” by choosing a suspect leader. 





He 
supervises discussion sessions. He takes notes on the meetings and makes regular 
reports (sometimes written, sometimes verbal) to those above him. He is sup- 
posed to learn everything about each member in his group and watch with care 
the development of his ideas and attitudes. He represents the eyes and ears 
of the regime and is a personification of the conscience of the group. 

The role of the group leader in the whole scheme of small-group hsueh hsi 
is extremely important. Responsible to authorities, he symbolizes the power of the 
regime, and although he is expected to lead and guide in a restrained manner, 


his mere presence in the group ensures control. «Ongallequestions discussed) hesis® 


—or if he 
himself does not have the answer to a question, he is the pipeline to higher 
authorities who do. 

Another basic principle of this group indoctrination is the fact that discussion 
is the essence of the process. “Studying” is not conceived of as a matter of 
passively listening to lectures or privately reading books and other written mate- 
rials. Thoughts and ideas must be expressed verbally, and there must be inter- 
change and interaction among all members of a group. Lectures and reading play 
a role in the process, but primarily to provide a springboard for group discussion. 
And even in lectures and reading, the emphasis is upon collective rather than 
individual activity. Lectures are attended en masse, and very often textual source 
materials are read aloud in the study groups. (One technique is for the group 
leader to read a text, paragraph by paragraph, with prolonged group discussion 
after each paragraph. ) 





in discussion within the 
groups. This is extremely important. There are no passive observers; there is no 
neutrality or indifference. If a group member appears to stay aloof, it is the 
responsibility not only of the leader but also of all other members of the group 
to arouse and involve this laggard, to criticize his backwardness, to solicit his 
views. This necessity for active participation means that every member of the 
group is involved in the indoctrination process in a positive way, must be mentally 
alert throughout the meetings, and must bare his mental “self” to group scrutiny. 
The pattern of discussion in the groups has peculiarities of its own. “Free 
discussion” and strict control are combined in a unique formula. Abstract theory 
is linked to personal attitudes and experience. Criticism and self-criticism are 
used to bring all members of the group into a complicated interrelationship in 
which they exert a mutual influence upon each other. The confessions involved 
in self-criticism give the discussion a strong emotional flavor, making it something 
quite different from a primarily intellectual discussion. 


quesion tee ft correc” action Or mmewers The "th ctalned 
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,” as defined by the Party, and the problem is to understand 
and accept the Communists’ basic theories of historical and social change, to 
relate these to current social, economic, political, and international issues, and 
to adapt one’s own behavior to this theoretical framework. It is also assumed 
that no one —even old Party members — has progressed as far as is theoreti- 
cally possible in understanding this “truth” and in fully relating one’s personal 
life to it. 

This means that for average members of a Asueh hsi group, the whole aim of 
discussion is focused upon the necessity of repudiating past beliefs, discovering 
what it is that the Communist regime now requires them to believe, rejecting all 
competing ideas, and expressing — at least verbally — full acceptance of the 
“correct” dogma. 

Discussion always centers on one, or a few, specific ideas or ideological prob- 
lems. i 

equestions. The following are typical examples, taken from a study outline for 
one hsueh hsi group of university students: 


“Selfishness is natural; the working class is also selfish.” “If the individual is 
slightly selfish, that is all right as long as he does not interfere with other people.” 
Why are these thoughts the selfish and self-profiting ideology of the petty bour- 
geoisie? Are they influenced by feudalistic or capitalistic ideology? 

The revolutionary outlook on life is one involving examination of one’s life 
from a revolutionary standpoint. Revolution is the meaning of life. One lives for 
the revolution. Why? How do you understand this now? In the past? 

From a class viewpoint, what is your opinion of internationalism and patri- 
otism? Patriotism is certainly related to internationalism. Why? By what steps 
did you come to an understanding of this question? 

Why do the ideas of “being a sympathizer with the working people” and 
having a “new viewpoint of showing gratitude” reveal that you really do not 
yet understand that the laborer is the master of history and the masses are the 
real heroes? Why are these ideas merely petty-bourgeois humanitarianism and 
salvationism? Examine yourself to see if you have such thoughts. 


Of course, not all of the discussion concerns broad questions of attitude and 
outlook such as these. Gsuehhsingroups also discuss current everitsy’government 
policies, and concrete problems related to the work of group members. But the 
broad ideological questions are looked upon as of fundamental importance. 

As already stated, lectures and reading of prescribed texts (books, pamphlets, 
newspaper editorials, or specially mimeographed material) play a part in hsueh 
hsi and usually precede discussion. In some situations, normal procedure is 
for several hsueh hsi groups to meet together and listen to a speech, which may 
last two to four hours, or for all the group members to read the basic writings 
on a particular question, either individually or collectively. 

The lectures and reading provide the raw material for discussion and pose the 
problems or questions to be discussed. The presentation is often highly “dia- 
lectical”” — full of “on the one hand” and “on the other hand,” outlining wrong 
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answers and the right one, listing rightist and leftist deviations and defining the 
“correct” view. 

Upon analysis, one interesting fact about this preparation for discussion be- 
comes clear. 






short, the discussion is not a genuine search for unknown answers to difficult 
questions and problems; it is a process of clarifying and obtaining acceptance 
of answers that are defined at the beginning. 

What happens, then, during the course of lengthy discussion of a topic? Es- 
sentially, there is a detailed examination of every conceivable aspect of a 
question; an attempt to bring into the open and refute all possible objections, 
counterarguments, and doubts concerning the “correct” line; an effort to get 
each group member to renounce any reservations about accepting the orthodox 
view; and finally insistence that each member of the group openly express full 
acceptance of the officially sanctioned “truth” and try to relate this to his personal 
life. 

Even if every member of a group is inclined to accept the prescribed ideas 
at the start of discussion on a particular subject, the process of discussion cannot 
be dispensed with. Group members must rack their brains to raise problems and 
doubts, even if they have to invent them, so that they can be properly disposed of. 

If a group member genuinely disagrees with the “correct” line, and persists in 
resisting conversion, it is the responsibility of all members of the group to 
criticize him, argue against him, and prove him to be wrong. If they do not 
speak up, this fact may be interpreted by the group leader as indicating that 
they share the mistaken ideas of the maverick. 

The result, therefore, is mobilization of intense social pressure within the 
group to achieve total conformity. In a sense, every member of a hsueh hsi 
group is a minority of one being worked on by all the rest. Some of the groups 
are composed of people who may all be skeptical of the Communist line, yet 
in these groups a remarkable phenomenon occurs: Eight or ten skeptics all 
exert pressure on each other to become believers — under the watchful eyes 
of the group leader. 







at least in many of the 







groups. Each group member realizes that the discussio I: 

ing i ey of i He realizes also that 
the Communist authorities demand acceptance of their ideology and that in the 
long run he either must give in or risk subjection to further, more intensive 
indoctrination. If a person is really stubborn, he may be sent to a jail for “re- 
education” — or worse — and everyone knows this. 

The pressures upon a group member's mind during discussion are by no 
means all negative, however. Constant repetition of ideas hammers them into 
one’s mind and leads to an increasing willingness to accept and believe. Hear- 
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ing the other group members argue in support of the “correct” line; a person 
begins to think, “Maybe, after all, they’re right and I’m wrong.” The pressure 
to verbalize arguments supporting the official line, even if one is skeptical, begins 
to create a readiness to accept the ideas. And all possible arguments to support 
the Communist-approved answers to problems are mobilized during the course 
of the group discussion. 

The final aim of discussion on any question is open acceptance, by each 
and every member of the group, of the official ideas and viewpoint, and this is 
usually achieved. Even those who have participated in Asueh hsi groups, how- 
ever, find it difficult to assess the real effects of all this upon members of such 
a group. In some cases, genuine conversion and full acceptance of the ideas are 
achieved. At the other extreme, verbal acceptance in some cases is obviously a 
fraud, and people begin living a double life mentally — espousing one set of 
ideas openly, but clinging to another set privately. Many people probably fall 
into categories between these extremes. But one thing is clearly and indisputably 
achieved: open expression of intellectual submission to the official line of the 
regime, Whether a person is actually converted or secretly persists in maintain- 
ing intellectual independence, almost all admit by their verbal acceptance of the 
“correct” views that they are subservient to the regime. 

Discussion of any one major subject by a hsueh hsi group usually ends with 
a summary of all that has been said. In special intensive indoctrination courses, 
the course comes to a climax when each participant writes what is called an 
ae résumé” on —o tsung chieh). «Criticism and self-criticism are 


e mponents of the process p indo ation, and..the' 






th . sae e 1deq 

An ideological résumé is usually a long document, of several thousand words, 
in which an individual recounts his whole past life (childhood, class status, 
education, work, activities of all sorts) and previous thoughts and attitudes, 
confesses all those aspects that did not live up to what the Communists define 
as ideal, and describes how he has now renounced the past and has been con- 
verted. 

Sometimes, several weeks are devoted to preparation of these documents. Each 
individual in a group first works alone on preparation of a résumé. The drafts 
are then circulated among members of the group, who write criticisms and sug- 
gestions. They are then revised, and subsequently each member reads his résumé 
to the group, which critically examines and discusses it in detail. The individual 
is probed to see to what extent he has completely revealed all of his past, con- 
fessed all of his errors, and actually presented convincing proof of having really 
changed and become a new man ideologically. Almost always, a résumé is 
rejected by the group after the first reading, and the individual is told to improve 
it and make it more complete. Sometimes, a person must revise and expand 
his résumé two or three times before it is finally accepted by the group and 
then by the hierarchy of authority above the group. 

Everyone I have talked with who has written an ideological résumé states that 
it is a devastating experience, that the necessity of itp and denouncing 
one’s pas idual: The problem of justifying 
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oneself, and supporting the claim that genuine ideological change has taken 
place, puts a great mental strain upon a person. It is not uncommon for an 
individual to lose several pounds during the period he is preparing and defending 
his ideological résumé. 

The final approved résumé is kept on file by the authorities, and according 
to some people it becomes the basis of a permanent dossier on one’s thinking 
following a person from place to place and job to job. The sincerity of a person’s 
claims about past and present thoughts can be periodically checked by referring 
to his ideological résumé and looking for inconsistencies between past and pres- 
ent statements. 

The most effective indoctrination is obviously achieved in the full-time, in- 
tensive hsueh hsi schools, whose students are usually persons slated to work 
for the regime and whose aim is complete “thought reform.” In such schools, 
the small group is the basis of the students’ entire life; not only hsueh hsi as 
such but all other activities are carried out collectively. The schedule of activities 
of the schools, furthermore, is designed to occupy all of the students’ time and 
energy, and for periods ranging from a few weeks to several months the 
students spend almost the whole of every day in discussion sessions designed 
fully to “remold” their minds. 






jails» The treatment of these prisoners — 
including Westerners —is rather different in its psychological basis, however, 
from the hsueh hsi undergone by ordinary people. Fear, intimidation, and threats 
play a much greater and more obvious role here than in ordinary hsueh hsi, 
although they are certainly present in every hsuech hsi group . . . 

The experiences of men such as these [prisoners] indicate that the Com- 
munists have developed psychological techniques that can “break” men’s minds 
as well as “remold” them. The emphasis in most isueh hsi is upon remolding 
minds, however, and this is what the Chinese Communists are trying to do on 
such a wide scale. 


The insight into subtle psychological techniques and group pressures revealed 
by present methods of hsueh hsi also is surprising. It makes one wonder if 
Communist leaders in their caves at Yenan were reading Freud and Jung as 
well as Marx and Lenin, although there is certainly no evidence that this was 
the case. 

Undoubtedly, the entire program developed in China slowly on the basis of 
both Soviet and Chinese experience, but there is no doubt that hsueh hsi and 
the great emphasis placed upon remolding the thinking of the entire population 
in China are now in many respects unique aspects of the Chinese Communist 
regime. 

How effective is this group indoctrination, and how much success are the 
Communists actually having in their efforts to accomplish a mass ideological 
conversion? 

One can answer, at the start, that group indoctrination has been very suc- 
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cessful in achieving surface conformity in the thinking of the Chinese people. 
They are being taught the new ideology, and they are expressing verbal ac- 
ceptance of it. 








How many genuinely believe the new ideology? 
How many people’s minds are confused by a combination of partial belief and 
doubt? How many people “believe” only because of the unremitting psychologi- 
cal and social pressures upon them? What would happen if the pressures were 
lifted? How many have built walls around their minds and have tried to stop 
thinking? How many cling stubbornly to old beliefs despite the necessity of ap- 
proving the new ones verbally? 

It is almost impossible to answer these questions with any confidence, al- 
though undoubtedly there are people who fit each of these categories. 


Recall Item 249. For another comparison between reform through labor and reha- 
bilitation through labor, recall Item 90C. 


ITEM 295 
[Rickett and Rickett, Prisoners of Liberation (1957), pp. 195-202, x-xiii] 


We looked up with more than ordinary interest when a new arrival was 
ushered into the cell . 

After introducing himself as Li Cheng-ming, he explained briefly in answer 
to Liao’s questions that he had been 

* He appeared to be a completely inoffensive little fellow, but 
from the first I felt there was something sly about his movements and the 
furtive way he avoided meeting one’s gaze. During class he had little to say but 
would sit nervously working his long, feminine fingers, sometimes flexing the 
joints, sometimes rubbing the tips with his thumbs, sometimes bending them 
backward as if they were made of rubber. I took this as just an idiosyncrasy, 
although it did seem strange to me that he always picked things up between 
his middle and index fingers rather than with his thumb and index finger as 
people normally do. It did not take Liao, with his secret police training, long 
to spot it, however. 

A couple of days after his arrival, while we were playing cards, Li picked 
up one of them in his peculiar manner. Leaning forward quickly Liao snatched 
it out of his hand. “What are you doing?” he roared. “So you’re a dip. I knew 
there was something fishy about you from the start.” 


Li squirmed and looked around desperately as though trying to find escape, but 
as Liao pressed the point he dee HeRO See omteptatemaaled From 
then on, every time any one of us noticed Li working his fingers or picking up 
things in an unnatural way we would immediately pounce on him, but all our 
shouting, arguing, and lecturing seemed to do little good. The crisis came one 
day when Li was caught with a silk handkerchief he had stolen from Han. 
We stopped our regular study immediately to concentrate on “helping” Li. It 
was a futile attempt, for his only reaction was a frightened silence. 
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The following day Liao took the matter up with Supervisor Shen. When he 
had heard the story through the supervisor nodded and said, “We know all 
about Li. He was trained that way as a child. These habits of his have be- 
come so ingrained they cannot be changed overnight. We'll put him in hand- 
cuffs to make him realize it’s a serious matter, but when you help him, make 
him tell why he did it.” 

Shortly after Liao returned to the cell the supervisor came and took Li 
away to put paenchaaits on him. While he was gone Liao told us what the super- 
visor had said. 





” 


When Li returned, hands pinned behind his back, Liao immediately began 
by asking, “Why did you steal that handkerchief?” 

Li hung his head and replied in a weak voice, “I don’t know.” 

“What do you mean you don’t know? You took it, didn’t you? You must have 
had a reason for it. Why did you take it?” 

“Because I wanted it,” was the hesitant reply. 

“Wanted it!” everyone roared in unison. “Was it yours?” 

“No.” 

“Why did you want it?” 

Li was silent. 

“Answer,” shouted someone. “Why did you take that handkerchief?” 

“Because I didn’t have one.” 

“Ts that any excuse for taking something that belongs to someone else?” 

“No.” 


“Th y did you take it?” 
ut we were able only to scratch the surface. We could go only so far 


and then Li would say he did not know. We still could not get him to think 
out why he had become a habitual criminal, how he looked upon stealing itself, 
or what his justifications for it were. Largely this was our fault, because at that 
time we knew too little about Li to be able to penetrate deep into his moti- 
vations. 

After two days we gave up, on the promise from Li that he would never 
steal again. Then, after a long lecture by each cell member on the contemptibility 
of stealing, and warnings that if he kept on he was certain to be treated severely 
because in the new society there was no place for criminals, the matter was 
dropped and the handcuffs removed. A few days later Li was transferred to 
another cell. 

It was a couple of years before I saw Li again, but in the meantime I 
heard that he had been caught stealing once more. This time he was put into 
handcuffs and ankle chains and, with help from prisoners who had come to 
know him better, he had been 
The question of why and the search for the chain of cause and effect had gone 
deep. Layer after layer of his motivations had gradually come to light, until the 
heart of the matter had been reached. 

Li, as a child, had been abandoned by his parents and picked up by a gang 
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of thieves. At first he was used as a beggar, and then, because of his slight 
build, to wriggle through small windows and openings in walls to rob houses. 
Later he had been taught the art of a pickpocket. Whatever he got was turned 
over to the gang. He was virtually their slave, and when he displeased them 
was beaten and starved. 

He had lived in a realm of fear: fear of his masters, fear of the police, fear 
of everything around him. Even when he had grown up and become a full- 
fledged member of the gang his situation changed little. He had been caught 
several times and once imprisoned for many months by Nationalist police. They 
had let him loose only after he had paid the usual bribe and consented to work 
for them as a stool pigeon. 

After liberation he had been arrested once as a pickpocket, but had been 


allowed to go after promising to reform. However, withenosconception of*how 
to°work-s liniententulideiiiniglliindaitiedenaal Lyetai baal 


stealing, informing, and running away. As his pathetic story had unfolded he 
had broken into tears an 

Ofshissformer lifemHe realized that he had never looked upon stealing itself as 
something wrong. For him it was just a way of making a living. He had never 
really hurt anybody. Other people all had more than he had. If he could get 
away with it, why shouldn’t he? Being a pickpocket was as much an art as that 
of a juggler, magician, or storyteller. 

His cell mates then reasoned with him that there was nothing that did not 
come about through someone’s labor, and that stealing the fruits of another man’s 
work was criminal. How would he like it if he had been forced to work all day 
and then was given no reward for it at all? They managed to break down Li’s fear 
a little and helped him come to understand his relationship to society and the 
wrongness of what he had been doing. Other people had been able to live 


honestly, free of fear and contempt. Why hadn’t he? Partly, it was be- 
cause of 


Thus, while never being allowed to forget that he himself had been wrong, 
Li developed a passionate hatred for the old society which had produced not 
only himself but countless others like him. The dream of a world in which 
there would be no fear or want became almost an obsession with him. 

The authorities then did what seemed a strange thing. This spineless pick- 
pocket, the dregs of humanity, was made leader"ofva'cell For the first time in 
his life he was In coming 
to a realization of his own background he found that he could help others and 
in so doing help himself. His fears gradually disappeared almost completely. 

I hardly recognized Li the next time I saw him, almost two years later, when 
we were exercising in the same compound. He seemed inches taller and when 
he looked at you it was straight in the eye. There was not a shadow of his 
former cringing self. I heard he had joined the prison literacy classes and ap- 
plied himself so well that he could now read and write. Just before I was re- 
leased I read in the prison newspaper that he had been given an award for a 
proposal he had made for increasing production in the prison sock factory. I 
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had no doubt that he was well on his way toward building a new life and would 
soon be released. 

Although Li’s problem was a special one in that he was a habitual criminal, 
the process of his reform was in many ways typical of what happened to most 
of the men_jn the prison. 













th the authorities and the prisoners 
any systematic training in psychology. 


was clear from my experience with 
themselves that none of these people h 
Indeed, as far as I know, 










Rather, the entire 
process seems to have developed in a rule-of-thumb manner based on a com- 
mon-sense insight into human character, something for which the Chinese have 
always been noted, a concept of self-criticism borrowed from general Marxian 
practice and techniques which grew out of the need to reform the troops and 
intellectuals in the early days of the revolution. 

The nearest approach to an organized theoretical basis for thought reform 
is to be found in Mao Tse-tung’s two philosophical treatises, “On Contradictions” 
and “On Practice,” and his various essays dealing with the practical application 
of Marxist principles to human relations. In these works as well as those of 
Liu Shao-chi, who next todMaopEsestung"is considered China’s leading Marxist 
theoretician, the stress is placed on the necessity for using criticism and self- 
criticism as a means to foster personal honesty and social responsibility. These 
are supplemented by numerous articles in newspapers and magazines describing 
particular problems, such as selfishness, graft, male supremacy, conservatism, and 
the manner in which certain individuals overcome them. 

Though this group activity of thought reform was going on all over China, 
it perhaps found its most systematic application in prison, where the process 
was concentrated to an intense degree. Where, on the outside, participation in 
thought reform was largely voluntary, with the only force that of social pres- 
sure, in prison it was a matter of compulsion. Therefore the actual process could 
be observed more clearly there. In our discussion and talks with the authorities 
certain basic concepts were emphasized again and again. 

The point of departure in almost every one of our discussions on thought 
reform was the premise that the individual is a product of his environment, 
both from the point of view of the historical period into which he is born and 
the class to which he belongs. From birth he begins to develop mental habits 
which reflect his material surroundings. The old, highly competitive class so- 
ciety presented the individual with a constant struggle for his own survival and 
thus instilled in him a highly self-centered set of mental habits and outlooks. At 
the same time this society set up certain ideals of conduct which it considered 
necessary for the preservation of workable human relations. 

The Judeo-Christian doctrines of the Ten Commandments and the Golden 
Rule found their counterpart in China in the Six Confucian Standards of Be- 
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havior and the saying, “Do not do unto others what you would not have them 
do unto you.” 

It is only natural that the individual, then, would be faced constantly with 
contradictions between what society presented to him as morally true and what 
experience in daily life clearly demonstrated was pragmatically true. Such 
contradictions existed for everyone, but they were particularly sharp among 
members of the old ruling classes who had to resolve the problem of preaching 
industriousness, thrift, and morality to others while living in idle luxury them- 
selves. 

In order to resolve these contradictions the individual would build up a set 
of rationalizations which he used to justify his every action. The housewife who 
did not tell the butcher when he had undercharged her, the clerk who made 
personal use of office supplies, the politician who embezzled millions of the 
taxpayers’ money, and the general who ordered the annihilation of a defenseless 
population — all had their excuses. 

It was no different for any of us in prison. Even though we had been forced 
to confess our crimes, we too all had our excuses. Thus the first step in our 
reform was to break down our justifications and rationalizations and make us 
face up to our true selves. To do this the attack was launched on two fronts. 
Our study discussions provided us with a yardstick to measure the rightness or 
wrongness of our actions. This yardstick was basic socialist morality. That is to 
say, what is best for the greatest number of people in a specific historical context 
determines right from wrong. 


of man’s exploitation of man, the individual is no longer compelled to engage 
emenlié idieeal sastetl f society. Tt then becomes possibl 
in practice for men to live by the ideal of the Golden Rule and seck their own 
personal happiness within the common good. Self-criticism forced us to take 
this yardstick and compare our own actions and attitudes with it by criticizing 
them. 

Merely being able to criticize, however, did not mean that one had reformed. 
Mental habits are not so easily changed. It requires a long and constant struggle 
and a sincere desire to change on the part of the individual himself. Many 
people in prison, after overcoming their initial distaste for revealing their short- 
comings before others, became what we called chronic confessors. They would 
confess endlessly but never change. Most often this was because they were not 
interested in reforming but only in making a good impression on the authorities. 
Some would also resort to confession merely to gain emotional release from 
the stress and strain of prison life. 

Most prisoners at some time or other went through a stage in which, though 
somewhat conscious of it, they had no genuine understanding of their guilt. 
Therefore they tended to indulge in highly emotional exaggerations of their 
crimes without trying to bring about any real change in their character. Their 
situation often resembled that of the alcoholic who may be sincerely alarmed 
about his condition and most vehement in his promises to swear off drinking, 
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but still, because he lacks any real understanding of his problem, is never quite 
able to do so. 

In line with this almost every prisoner met with the problem of having his 
original rationalization broken down only to find he had built up a new set to 
justify the old habit. This again was like the alcoholic who, having come to 
realize the fallacy in his former rationalization “I know how to handle my 
liquor,” substitutes as a new rationalization, “One little drink won’t hurt.” 

Therefore it was only when a prisoner ceased confessing for confession’s sake 
or setting up false rationalizations and began to understand his true self and 
the harm his actions had caused others that he could develop a real desire to 
reform, At this point he could begin to struggle against his old, selfish, anti- 
social habits and outlooks and replace them with a new sense of social responsi- 
bility. In describing this process the analogy was sometimes made to teaching a 
person to throw a ball correctly after he had acquired the habit of throwing it 
incorrectly. Even though such a person may realize his mistake, his instinctive 
reaction is to continue to throw in the old way until an entirely new set of 
muscles and reflexes have been developed. 

For the drifter elements who made up the vast majority of counterrevolution- 
aries in the detention quarters reform was particularly difficult because they 
had spent most of their lives trying to get something for nothing. Never having 
taken part in productive work, they not only had to be impressed with the 
necessity and desirability of becoming constructive members of society but had 
to be taught how to do so. This was the reason for the labor reform which most 
of the prisoners took part in after leaving Tsao-lan-tzu Hu-tung [the prison]. 
The pickpocket Li was typical in the sense that his reform went through all 
these stages. 





However, admitting the pressure of jail and the moral pressure of felt guilt, 
readers are still left with the question as to how the Chinese could have brought 
about such a basic change in the political and social outlook of the Ricketts. 
Perhaps the “brainwashing” we have heard so much about is a reality. Is it 
really possible, one might ask, to deprive a person of his normal mental proc- 
esses and stuff his mind full of alien ideas and principles which he will accept 
as his own and put into practice from then on? Our com- 
mented on this question as follows: 

“The most convincing answer to this question is to read the Ricketts’ own 
carefully documented account of their long experience in pfison. It is perfectly 
true that the Chinese government set out to re-educate em, but this re- 
education was not accomplished with pills, drugs or any hoctis-pocus whatsoever. 
“The Ricketts and the other prisoners in the jai 
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In other words, 
they were re-educated the hard way, by a perfectly understandable process. 

“The educational processes followed by the Chinese include a fascinating 
mixture of enlightened penal methods, work and occupational therapy, group 
therapy, and conventional methods of study. In reading this account one is 
struck by the similarity of some of these Chinese methods to the procedures 
developed in the early years of the Soviet Union by Makarenko in his pioneering 
work with juvenile delinquents. Makarenko’s work is known and his principles 
of correction are followed in enlightened penal institutions the world over and 
thus were probably known to the Chinese. However, in reading this work one 
is impressed by the probability that the Chinese supervisory personnel were 
devoted and enthusiastic amateurs who learned a great deal as they went along. 
Their methods of re-education followed principles of general political indoctri- 
nation to be found in their own revolutionary literature. 

“These principles were applied in the framework of a humanitarian, socialist 
morality which guided their approach to the individual prisoners. It is my opinion 
that this morality was the decisive force in their ability to tame, persuade and 
re-educate hundreds of thousands of anti-social PAIDRnTS. Without this morality 
the jails would not have been emptied i in a few years.” 

One sees the specific applicationssofethisemorality in many different ways: 

the respect for the dignity of the individual prisoners; the concept of punishment 
as education and not as revenge or mere physical deterrent; the criticism of 
the acts of an individual without condemnation of his inner, most personal self; 
the constant emphasis on the ability of humans to change; the emphasis on the 
common, basic rights of mankind; the emphasis on the moral questions involved 
in every act; the emphasis on giving the prisoners something positive to work 
for; the emphasis on giving them first the hope and then the understanding that 
they, too, could be integrated into a decent world and at last be friends with 
their fellow man. 

This morality was inherent in the dignity and self-restraint of the prison person- 
nel; in their approachability; in their solicitude for the welfare of the individual; 
in their obvious attempt to handle each person as a separate and distinct prob- 
lem; in their own participation in self-criticism; in the fact that prisoners could 
make complaints against the personnel and these complaints would be listened 
to and acted upon; in the fact that the prison personnel had no more heat nor 
better food than their charges, etc. The fact that the prison keepers lived by 
the same ethical principles which they were attempting to teach the prisoners 
was undoubtedly the largest single factor in the re-education of so many de- 
linquent individuals. 

The processes of change which took place in the Ricketts’ personalities are 
similar to the events which take place in an individual undergoing successful 
change took place in their evaluation of their background; 
in their understanding of themselves; in their ethical concepts of life; in their 
attitudes and motivations, and consequently in their relationships to people. In 
commenting on this our psychiatric consultant wrote: 

“This did not happen quickly. The process was long and painfully slow, with 
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many backslidings. The Ricketts were under great social and personal pressure 
to change. Many of the stages they underwent are comparable to a person in 
treatment. They developed anxiety; they became introspective; they began to 
see things intellectually before they could feel them or apply them; they de- 
veloped a true shame as contrasted to the false guilt of the neurotic. They went 
through stages of commencing to see their problems before they could see any 
solutions, and this depressed and upset them. Then, as they commenced to 
envisage a new way of life they also began to grasp some of the new problems 
and contradictions that would result from that way, and this created new doubts, 
anxieties and hesitations. 

“However, it would be wrongetospursue™this"analogyy tempting as it may 
superficially appear, too far. The Ricketts were not neurotic and the Chinese’ 
government was not practicing psychiatry or psychotherapy. It was engaged in — 





d 


while individual psychotherapy is also a process of re-education and life re- 
construction, it is conducted by different techniques, on different types of indi- 
viduals and for different purposes.” 


For a more comprehensive and less sanguine psychiatric evaluation of the thought 
reform efforts made during the PRC’s early years, see generally Robert Jay Lifton, 
Thought Reform and the Psychology of Totalism, A Study of “Brainwashing” in 
China. 


ITEM 296 
[Snow, The Other Side of the River (1962), pp. 369-370] 


The theory holds, and the law supports it, that the starting point for all 
prisoners is sincere repentance, recognition of the crime, and welcome of the 
sentence as “good.” Until this happened they were kept under stricter confine- 
ment. The next step was the “genuine desire” to reform. Many prisoners were 
“really ignorant and understood nothing about the revolution or what the govern- 
ment was trying to do for the people.” Tours were organized to take them to 
visit communes, factories and schools, to show them the good things being done 
and to awaken “a sense of shame.” Illiterates were taught to read and write and 
all attended political lectures. Muchsofetheseducation™and=indoctrination Was 

pri and backward 
ones. Truly “reformed” prisoners received special privileges; the more successful 
their political work the better their chances of release. By means of cadres 
organized within the prison blocks, order and disciplined study were maintained. 
Political prisoners did the same shop work as others but were subjected to 
much more intensified thought remolding in cells led by reformed “politicos.” 


Mr. Wang said that in the great majority of cases pai 
_progress»werevalsosthewbest'shopeworkersePheir chances § good jobs 


on release were improved by both their technical education and their ideological 
remolding. Stubborn cases might take as long as a year or two before beginning 
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to see the light. In only a few instances did prisoners refuse to “recognize the 


roots of their errors”; if these .silentsresisters:-worked:well:and-were not political 





unishment consisted of overtime work 
or loss of holidays, but Wang maintained that violence was never used and that 
solitary confinement “in no case exceeded a week.” 


_€. NEGATIVE INCENTIVES TO REFORM 


ITEM 297 


[ACT°OF ‘THE\PRO@FOR*REFORM THROUGH TABOR (Sept. 7, 1954), pp. 
41-42] 


Chapter 7. Rewards and Punishments 


Article 67. In order to enable offenders to establish their merit and atone for 
their crimes, a rewardyand»punishment,system» with clearly defined rewards and 
punishments shall be put into effect. 

Article 69. In any one of the following situations offenders may, on the basis 
of the different circumstances of each case, be given warning, demerit, confine- 
ment to quarters or other suchypunishments™ 

(1) They hindérthereformvofotheroffenders; 

(2) They do not take care of or they damage instruments of production; 
(3) They aredazyondeliberatelyworkislowlys» 

(4) They engage in other acts thatywiolatetherules»of administration. 

Article 71. On the basis of the seriousness of the circumstances of each case, 
organs of reform through labor shall [decide whether to] recommend that the 
local people’s court sentence, in accordance with law, offenders who commit any 
one of the following crimes while they are being held by those organs: 

(1) Rioting or committing deadly acts or inciting others to commit deadly 
acts; 

(2) Escaping or organizing escapes; 

(3) Destroying construction work or important public property; 

(4) Openly resisting labor despite repeated education; 

(5) Engaging in other acts that seriously violate the law. 

Article 72. 
habitual thieves, and oth 
through labor, 







offenders who, during the period of their reform 
but repeatedly violate prison rules, and the 








ne sec i before 
their term of imprisonment expires organs of reform through labor may submit 
to ° g 
daboribevcontinuedsrafter the suggestion is reviewed by the public security organ 
and after the offenders are sentenced by the local people’s court in accordance 
with law, their reform through labor shall be continued. — 
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Article 73. If, after they receive punishment, offenders really demonstrate 
that 
or terminated, according to the degree of their reform and repentance. 





ITEM 298 


[Interview] 


Hu was a well-educated technician of bourgeois background who worked in 
a factory in Canton. In 1956 he was 
atyeposters®and was sentenced to five years of imprisonment. After an appeal 
Was rejected, he began to speak “strange [anti-Communist] words” at labor — 
camp, Upon the recommendation of the reform through labor authorities, the — 


sentencing court increased the punishment in Hu’s case to eight years of im- 
prisonment. Hu subsequently escaped but was caught in Canton Seana te rissnadhr cecal bat eau sent back 
to the camp. As punishment for the escape the court increased his sentence by 
another seven years to make a total sentence of fifteen years. When informed 
of this, Hu began to shout reactionary slogans such as “down with Mao” and 
was placed in solitary confinement. One day when the guard brought his food, 
Huybeatyhimyseverelyewith a big stick and tried unsuccessfully to escape again. 
Se TEE 21 was executed before the entire group of 
prisoners at the labor camp. The case also received widespread newspaper pub- 
licity. 








Recall Item 269. 


_D, POSITIVE INCENTIVES TO REFORM 


1. Reduction of Sentence and Conditional Release. 


ITEM 299 


[ACT\OPSDHE*PROWFOR REFORM THROUGH LABOR (Sept. 7, 1954), pp. 
41-42] 





Article 68. Offenders in any one of the following situations may, on the 
basis of different behavior, be given a commendation, material reward, merit 
mark, reduction of sentence, conditional release, or other such"Téwardy 

(1) They Habitually Observe Gisciplinéyiligentlysstudyy and really demon- 
strate that they have gepented’and reformed; 

(2) They dissuadeyotheroffenderssfrom unlawful conduct, or information 
given by them denouncing counterrevolutionary organizations and activity inside 
or outside prisons is confirmed through investigation; 

(3) They actively labor and fulfill or overfulfill production tasks; 

(4) They have special accomplishments in conserving raw materials and 
taking care of public property; 

(5) They diligently studyetechniéal Skills®and specially demonstrate in- 
ventiveness, creativity, or [ability in] teaching their own technical skills to others; 

(6) They eliminate disasters or major incidents and avoid loss [to the 
people]; . 
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(7) They engage in other acts that are beneficial to the people and the 
state. 


Article 70. The rewards and punishments prescribed in Articles 68 and 69 


shall be announced and given after review and approvalbyeasesponsiblevoflicer 
i r conditional 
release, i 
itted ; ie? bli — ES 


and then 


sent to the local provincial or «cityspeople’sscourtfor*approval, announcement 


and execution. 





ITEM 300 
[Lectures (September 1957), pp. 185-186] 


and are taking the initiative in denouncing 
counterrevolutionary and other criminals still in society who endanger the people. 
According to incomplete statistics from Shensi and eight other provinces, in the 
winter of 1953 offenders getting reform through labor training in those places 
revealed, through confessions and denunciations, clues to 2,503 hidden rifles and 
pistols, 34,276 rounds of ammunition, and 33,182 items relating to other cases. 
Most of these clues were verified, and played a large role in advancing and co- 
ordinating various social reform movements. 


ITEMS 301A-301B 
ITEM 301A ° 


[Interview] 


Liang was married to a Nationalist secret agent who in 1958 persuaded her to 
carry a bomb in her belongings on one of her trips from their home in Macao 
to Chung-shan county in Kwangtung province. She was instructed to plant the 
bomb under a bridge but became frightened en route and left it at a recreation 
center. It went off and injured two members of the local security defense com- 
mittee. Liang was caught when the public security forces detained all those who 
had recently arrived from Macao, and, being inexperienced, she promptly con- 
fessed. 


The High People’s Court of Kwangtung province a 
d, after approval by the Supreme People’s Court, 


sentenced her t When informed of the sentence, Liang wept and revealed 
for the first time that she was pregnant: After a medical examination the court 
ordered that execution of the sentence be suspended until an appropriate time 
after the birth of her child. 

While awaiting the child’s arrival Liang unsuccessfully appealed the conviction 
to the Supreme People’s Court. Subsequently she established her “merit” by 


informing on another secret agent. and after the birth of her child her death 
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ITEM 301B 


[Interview] 


Mrs. Hu was i a violent 
quarrel. Because the victim had suffered serious injuries, Hu was sentenced to 
fourteen months of imprisonment. Hu was six months pregnant at the time of 
sentencing, however, so the court suspended execution of the sentence for nine 


months. Whenyshe"gavé"birthetovasboyyher*mother-in-law’s attitude toward her 
softened, andehafmonyewaserestoredeinethewhouseholdwA fterward, her husband 


and her mother-in-law wrote letters to the public security bureau and the court 
detailing these favorable developments and asking that the judgment in Hu’s 
case be annulled. The bureau and the court sent cadres down to Hu’s village to 
investigate the truthfulness of these assertions. After receiving confirmation from 


these cadres, the cOurfaifitilledthejudgmentse 


ITEM 302 


[Audrey R. Topping, “Through Darkest Red China,” New York Times Magazine, 
Aug. 28, 1966, p. 92] 


“[In the spring of 1966 the warden of Nanking political prison] . . . related 
the personal histories of some of the prisoners, among them a 62-year-old 
“counterrevolutionary’named Kuo Ban-pei. “He committed many crimes when 
he was secretary general, in Hupei, of the Nationalist Government,” said the 
warden. “He was also chief of the Secret Service and secretary to the Minister 
of National Defense. Kuo was 

He showed that he wanted to change his ideology and 
his execution was put off and changed to a prolonged period in jail. He showed 
signs of improving and in 1955 we reduced his sentence to 17 years. . . . This 
year we were able to reduce it another two years and hissprisonsterm is nowe 


s60n Over” The warden seemed proud of the story. 


ITEM 303 
[Lectures (September 1957), pp. 251, 253-255] 





Reduction of sentence reduces or shortens the punishment to which criminals 
in the process of reform through labor have originally been sentenced, and it is 
applied after they have demonstrated repentance and reform and established 
their merit. For example, a relatively severe method of punishment is reduced to 
a relatively light punishment, or a relatively long term of imprisonment to a 
relatively short term of imprisonment. 

It does not 
upset the original judgment’s determination of facts or the punishment [pre- 
scribed] in the sentence and make a new judgment. Rather, it reduces or shortens 
the punishment after original judgment has been rendered and is based on the 


REFORM THROUGH LABOR AND RELEASE 623 


new circumstances of the offender’s demonstrating repentance and reform and 
establishing merit while serving his sentence. From this it can be seen that a 

Changing judg- 
ment, on the other hand, is [sometimes required] because there is an error in 
the original judgment. Therefore the original judgment is annulled and the case 
is adjudged anew. They [reduction of sentence and changing a judgment] are 
different in principle and should not be confused. 

Reduction of sentence also differs from conditional release. If a criminal is 
released because of a reduction of his sentence and then commits a new crime, 
the reduced part [of his previous sentence] cannot be executed again. Under 
these circumstances, however, the people’s court may consider severely punish- 
ing him for the new crime in accordance with the provisions dealing with re- 
cidivists. But if a criminal who has been conditionally :released*commitssamews 
crime during the period of conditional release, then his conditional release must — 

and the punishment for his 
new crime combined and €xeeutedw’The legal consequences of the two [reduction 
of sentence and conditional release] are different. 

Reduction of sentence and conditional release may both be applied to a 


criminal. In other words, conditional release may be applied to a criminal after 
his sentence has been reduced. 


When reduction of sentence is applied to a criminal, the questions of how 
much the sentence can be reduced each time, how many times it can be reduced, 
to what extent the original punishment can be reduced by repeated reductions, 
etc., are not specifically prescribed by the central government. The practices in 
the various places are inconsistent . . . 

According to our understanding of the above and in order not to create con- 
fusing situations in the execution of punishment when reduction of sentence is 
applied, that when an offender’s sentence of imprisonment for a 
fixed term his sentence of detention is reduced once or several times, the 









When an offender’s sentence of life 
imprisonment is reduced, the minimum term of imprisonment actually executed 
should not be less than ten years of imprisonment (if it is the first reduction, the 
minimum should not be less than fifteen years of imprisonment) .. . 

According to the provision of Article 70 of the Act for Reform Through 
Labor, reduction of a criminal’s sentence should be recommended by the organ 
of reform through labor, submitted to the people’s public security organ in 
charge for review, and then sent to the local provincial (city) high people’s court 
for approval, announcement, and execution. 





As for the question of calculating the term of imprisonment after reduction 
of sentence, on June 29, 1954, the Supreme People’s Court and the Ministry of 
Justice in Instructions Relating to the Question of Whether the Judgment May 
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Be Changed in a Case in Which the Offender Has Been Sentenced to Life Im- 
prisonment or to a Relatively Long Term of Imprisonment and [If So], after It 
Has Been Changed, from What Day the Term of Imprisonment Should Be 
Calculated, pointed out that after reduction of sentence the term of imprisonment 
should be calculated from the day when, after the original judgment has been 


rendered, sentence is pronounced, That is, [the portion of] the punishment al- 
@iethewreducedsentencem! or instance, Chang was originally sentenced to life 


imprisonment, and his sentence was pronounced on February 1, 1950. On March 
1, 1954, because he demonstrated repentance and reform and established his 
merit during reform through labor, his sentence was reduced to fifteen years of 
imprisonment. The term of his reduced sentence still should be calculated from 
February 1, 1950. That is, the executed four years and one month should be 
included in the reduced fifteen-year term of imprisonment. 


ITEM 304 


[“At the Request of the Reform Through Labor Department of the Public Security 
Bureau, the Tientsin City High Court Granted Conditional Release or Reduction of 
Sentence to Criminals Who Demonstrated Their Repentance and Reform,” Hsin 
wan pao (New evening news, Tientsin), Aug. 5, 1956] 





Recently, the responsible officer of the reform through labor department of 
the Tientsin city public security bureau requested the Tientsin city high people’s 
court to granticonditional'releasé or reduction of sentence to some of the crimi- 
nals who really demonstrated repentance and reform during the period of reform 
through labor. After examining each case on an individual basis, the city high 
people’s court granted early release, conditional release, or reduction of sentence 
to those criminals according to law. At the same time, the department of reform 
through labor of the city public security bureau awarded merits, material re- 
wards, and honors to some other criminals who behaved relatively well in the 
course of reform through labor. 

Those criminals who were granted conditional release or reduction of sentence 
had all committed different kinds of criminal acts endangering the people. During 
the period of reform through labor, they were relatively conscientious in observ- 
ing discipline and diligent in study, and they actually expressed repentance with 


respect to the crimes they had committed. Someweriminalswestablishedwtheir 


merit by denouncing counterrevolutionary organizations and activity or achieving — 
' i ordscinefulGiii el ay"eenneei teen 
“protecting, public»propertym or instance, in 1953 a hoodlum and traitor named 
Kao Po-hai was sentenced to twelve years of imprisonment. During the period of 
the Japanese puppets he consistently oppressed the masses, contributed money 
which he had exacted from the people to the Japanese in order to flatter them, 
and procured prostitutes for the use of the Japanese. In the past several years, 
because of reform through labor and the inspiration of the government’s policy, 
he gradually came to recognize his past evils, actively participated in labor, 
and honestly accepted reform. Since his arrest by the government, he has de- 
nounced a great many persons, and some of this information has already been 
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verified. Therefore, in accordance with the request of the department of reform 
through labor of the city public security bureau, the city high people’s court 
ordered reduction of his sentence by four years. During the period that he held 
reactionary offices such as director of the second branch of the Japanese Tientsin 
police office, director of the first branch and director of the western suburb 
branch of the Peking police office, traitor Pao Hsin-yiian voluntarily served the 
enemy, unscrupulously oppressed the people and made use of his official po- 
sition to sell opium and practice extortion. In 1951, he was sentenced to fifteen 
years of imprisonment. In the past several years, including the period of his 
reform through labor, he repeatedly fulfilled the prescribed production quotas 
before the deadline and sactivelysengaged in ‘studying skillssandwincreasing» the» 
efhiciencysotyhisyworkwHe courageously revealed some thefts committed by of- 

fenders while in prison and thus prevented the loss of some public property. He 
was treated leniently; his sentence was also reduced by four years. Ku Chin-te, 
who was granted conditional release, had been a feudal leader of local despots 
at the Ta-ku salt fields during the period of Kuomintang reactionary rule, and 
later had joined the “Central Statistical Bureau” [a Kuomintang intelligence 
organization]. He had consistently exploited workers and had seized over 120 
persons for service in the Kuomintang army. After liberation, he had refused 
to register and had corruptly taken the dues of workers’ union members valued 
at more than 1400 catties of corn. In 1951, he was sentenced to ten years of 
imprisonment. During the period of his reform through labor, he observed the 
discipline of reform through labor and denounced more than twenty persons. 
While undergoing reform through labor at the Tientsin Steel Factory, he sub- 
mitted several proposals for nationalizing [production] . . . and thus increasing 
the capacity of the steel furnaces and saving a large amount of coal for the 
state. Ku Chin-te still has four years and eight months of his sentence to serve. 
According to the order of the city high people’s court, if during the period of 
his conditional release, he can obey the supervision of the people and not com- 
mit a new crime, his remaining sentence will be considered served. However, 
if he commits a new crime, the city high people’s court will not only sentence 
him to imprisonment according to law for the new crime but will also add the 
period of his conditional release to that sentence. Wu Hung-lin, who was re- 
leased early, was formerly an agent of the “Central Statistical Bureau” and 
was sentenced to ten years of imprisonment. During the period of Kuomintang 
reactionary rule, he organized a counterfeit workers’ union in the Tientsin Bi- 
cycle Factory, fomented disputes among workers, and sabotaged the workers’ 
movement. After liberation, he destroyed his reactionary documents and con- 
tinued to spread rumors. During the period of his reform through labor, he 
gradually recognized the seriousness of his own evil acts and expressed deep 
disgust at his criminal conduct of betraying the interests of the worker class. 
He therefore made a radical change in his character and actively participated in 
labor. He was willing to study a skill, to protect and to maintain machines, and 
to use waste materials to make tools. When he heard the news that he would be 
released four years and eight months early, he was extremely grateful for the 
lenient handling of the government and became speechless. He indicated that 
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his response to the Communist Party and the people’s government would be 
to do his best to become a genuinely useful citizen in society. 


ITEM 305 
[Lectures (September 1957), pp. 255, 256-259] 


s the earlyereleasewunder*given*conditions® of criminals 
sentenced to imprisonment who demonstrate repentance and reform during their 
term of imprisonment, prove that they have reformed, and convince the people’s 
court that they will not again endanger society. 


According to the provisions of Article 60 of the 
Act for Reform Through Labor, an organ of reform through labor, with the 
approval of a public security organ, may permit an offender to obtain a guarantor 
and serve his sentence outside of prison if he is seriously ill and it is necessary 
for him to seek medical treatment outside of prison (except for an offender whose 
crime is heinous), or if he is fifty-five years of age or more or is physically dis- 
abled, if his term of imprisonment is five years or less, and if he has lost the 
capacity to endanger society. The period served outside of prison is counted 
as within his term of imprisonment. From this it can be seen that obtaining a 


whose physiological conditions»aremotysuitedsto their serving their sentences in 
prison because they are seriously ill, old, or physically disabled. When the 
conditions for obtaining a guarantor and serving sentence outside of prison no 
longer exist (for example, the illness is cured), although the offender has not 
committed a new crime during the period served outside of prison, he must 
return to prison to serve the remaining term of imprisonment. Conditionalerese 
lease, on the other hand, is the early release of a criminal on the basis of his” 

new crime is not committed 
during the period of conditional release, then the remaining term of imprison- 
ment need not be executed. 

. But how much of the term of punishment should be executed before 
conditional release may be applied? In a Joint Reply to the Former Department 
of Justice in East China Relating to Questions of Reduction of Sentence, Con- 
ditional Release, Restoration of Rights and Appeal for Counterrevolutionary 
Offenders, the Central Ministry of Justice pointed out in December 1950: “A 
counterrevolutionary offender may be conditionally released. But if his sentence 
is life imprisonment, fifteen years or more of the sentence must be executed, 


and if his sentence is imprisonment for a fixed term, $< 


This j is is because ey even 





Lgcmr £ us 

4. The authors of the Lectures have appended this footnote: “The term aca 
release was introduced from Japan. Although it is not sufficiently precise or common, 
it has been used in our country for a long time. Therefore we might as well use this 
phrase.” 
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if a criminal was sentenced to life imprisonment in 1949, up to now the executed 
term of imprisonment would still not exceed eight years. Thus we still lack 
experience in this area. As for putting conditional release into effect for criminals 
who have been sentenced to imprisonment for a fixed term, although the practice 
is not entirely consistent, generally one half or more of the term of imprisonment 
must be executed. We believe that this is appropriate. The question of how much 
of the term of life imprisonment must be executed before conditional release 
may be put into effect is worth study. On the basis of the possibility of reforming 
criminals and on the basis of the spirit of the policy of leniency which is at 
present in effect, we believe that with respect to criminals (including counter- 
revolutionary and other criminals) who have been sentenced to life imprison- 
ment, it would be even more appropriate [than the fifteen-year standard of the 
Joint Reply] if conditional release were put into effect after ten years or more of 
their term of imprisonment had been executed. Of course, before the instructions 
of the Central Ministry of Justice are changed or replaced by other new laws or 
decrees, we still should deal with the question of conditional release for counter- 
revolutionary criminals sentenced to life imprisonment on the basis of those in- 
structions. 


On the whole, thesprerequisitessfor*conditionalereleasesare that the criminal 
demonstrate ,sinceresepentancewand reform and prove that his ide has 
really been r ed 
hese are the most essential prerequisites. 
ome people advocate not applying conditional release to counterrevolution- 
ary and other major criminals. We do not agree with this point of view. The 
people’s courts apply punishment to ordinary criminals in order to punish and 
reform them and to prevent crime. It is the same for counterrevolutionary 
criminals. We" encouragesordinary*criminalsto»reformethemselves, and at the 

i and other major 
criminals to reform themselves. Moreover, if a counterrevolutionary criminal 
sentenced to imprisonment satisfies the prerequisites for conditional release while 
serving his sentence and he is conditionally released, this is advantageous to 
splitting and disintegrating the enemy, and it conforms to the interests of the 
state and people. 

A characteristic of conditional release is that the state does not completely 
lose the possibility of continuing to execute the unexecuted [portion of the] 
punishment against the criminal who has been conditionally released. If he 
commits a new crime, the execution of the punishment should be continued. 
Thus, if the period is not prescribed, the criminal who has been conditionally 
released will be kept in a perpetual state [of anxiety] over the possibility that 
the execution of the punishment may be continued. At the same time, if the 
criminal has not committed a new crime within a given period, this shows 
that he has been reformed and there is no longer any need to continue the 
execution of the punishment. Therefore, it is completely necessary to make 
appropriate regulations for the period of conditional release. But how should the 
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appropriate period of conditional release be determined? The law still has no 


express provisions about this. dnepracticeytheunexecuted portion of the punish 
ment is generally taken as the period of conditional release. For instance, a 


certain person was sentenced to ten years of imprisonment, and after six years 
of the sentence had been executed he was conditionally released. The period 
of his conditional release is thus four years. We believe that this practice is 
appropriate and reasonable. As for life imprisonment, there is, of course, no 
way to determine the remaining period. But no matter what the period of 
conditional release, it cannot be unlimited. In accordance with what has pre- 
viously been said, in cases of life imprisonment, ten years or more [of the 
sentence] should be executed before conditional release may be put into effect. 
We believe that the period of conditional release in this case may also be fixed 
at ten years. Because the social danger of criminals who have been sentenced 
to life imprisonment is relatively great and their wickedness relatively deep, 
it is rather appropriate to decide upon a ten-year test period. 





“ditionallymreleasedjywe believe that during the period of conditional release 















hether or not an offender who has been conditionally 
during the period of conditional release, the 
ay 20, 1950, in the Explanation Relating to 
Suspension of Sentence and Deprivation of 


released has 
Central Ministry of Justice 
the Questions of Conditional R 
Rights of Citizens, pointed out tha 
of the court If the original judgment deprived the offender of his political rights, 
then he does not have political rights during the period of conditional release. 
If the original judgment did not deprive him of his political rights, then he 
has political rights during the period of conditional release. It cannot be con- 
sidered that an offender who has been conditionally released automatically does 
not have political rights. When an offender who has been conditionally released 
has been deprived of his political rights, the period of deprivation is to be 
calculated from the day conditional release begins. When conditional release 
is granted to an offender who was sentenced to life imprisonment and deprived 
of his political rights, the court that decided upon the conditional release should 
at the same time decide upon the [length of the] period during which he is to 
be deprived of his political rights. 

The period of conditional release is to be calculated from the day conditional 
release begins. 


ITEM 306 


[“High People’s Court of the Province Grants Early Release to a Number of Women 
Offenders,” Shan-hsi jih-pao (Shensi daily), Sept. 11, 1956] 
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In response to the request of the department of reform through labor, the 
people’s court of Shensi province, after conducting a review, ordered the 
conditional release of women offenders who have really demonstrated their 
repentance and reform during the period of reform through labor. The court 
released some of them on August 6. The reform through labor organ gave the 
released offenders funds for travel and living expenses corresponding to the 
respective distances to their homes. 

S bet fiend SL 
riages arranged under the old society’s system: and because of insufficient aware- 
ness, d, in collusion with their lovers, murdered 
their husbands. Others had consistently despised labor, lived in a degenerate 
way, and engaged in stealing. Still others had become counterrevolutionaries 
after being lured by counterrevolutionaries into 1 Kuan Tao [a secret society] 
and actively engaging in its activities. However, during the period of their reform 
through labor, they admitted their errors and the evils which they had committed, 
affirmatively recognized their crimes, obeyed the law, actively engaged in labor, 
observed discipline, and conscientiously reformed themselves. For instance, 
those offenders who did not know how to labor have learned certain labor 
skills and those who did not have the labor habit have been educated to have 
the labor habit. After examining their behavior in labor and in observance of 
law, i 
The order of the high people’s court of the province 
provided that if during the period of conditional release these offenders commit 
no new crimes, their sentence will be deemed to have been served. 

When those criminals heard the news of their early release, they were very 
grateful for the government’s lenient handling and said that after returning to 
their homes, they would do their labor properly and contribute their strength to 
the socialist construction of their mother country. 


ITEM 307 


fCONSTITUTIONOPTHEPRE (Sept. 20, 1954), pp. 12, 14-15] 
Article 27. The ‘National Péople’s~Gongress: shall exercise the following 


powers: 
(12) Todecideongenerahamnesties . . . 
Article 31. The Standing»Gommitteewof the National People’s Congress shall 


exercise the following powers: 


(15) Doidecideonspecialamnesties,. . . 
ITEM 308 


R OF THE CHAIRMAN OF THE PRC (promul- 
gated, Sept. 17 , FKHP, 10:60-61] 


Under the brilliant leadership of the Chinese Communist Party, the Central 
People’s Government and Chairman Mao Tse-tung, great leader of the people of 
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the various nationality groups in our country, 

our country’s socialist revolution and socialist construction have already won 
a great victory. Our mother country moves happily toward glory, production and 
construction are developing luxuriantly, and the lives of the people are improving 
every day. The regime of the people’s democratic dictatorship is unprecedentedly 
consolidated and strong. The political awareness and degree of organization 
of the people of the entire country have been raised to unprecedented heights. 
The political and economic circumstances of the country are excellent. The 
Chinese Communist Party and the people’s government, having put into effect 
the policy of combining the punishment of counterrevolutionaries and other 
criminals with leniency and combining their reform through labor with ideological 
education, have already had great success. A majority of the various kinds of 
criminals in custody have already attained different degrees of reform, and 
quite a few have already really reformed from evil into good persons. To 


——_—— celebrate the victory of the Chinese Communist Party’s 


general line for socialist construction, and to celebrate the brilliant accomplish- 


ments of the great leap forward and the people’s co ne movement, on the 
isi i of the 
second session of the National People’s une ofthe Sandie Commies ce 
nd of the counterfeit 
[puppet] state of Manchuri 







1. War criminals of the Chiang Kai-shek group and of the counterfeit state 
of Manchuria who have already been held in custody for ten years and who 
have really reformed from evil into good persons shall be released. 

2. Counterrevolutionary criminals who have been sentenced to five years or 
less (including those who have been sentenced to five years) of imprisonment, 
who have already served one half or more of their term of imprisonment and 
who have really reformed from evil into good persons, and counterrevolutionary 
criminals who have been sentenced to more than five years of imprisonment, 
who have already served two thirds or more of their term of imprisonment and 
who have really reformed from evil into good persons, shall be released. 

3. Ordinary criminals who have been sentenced to five years or less (including 
those who have been sentenced to five years), who have already served one 
third or more of their term of imprisonment and who have really reformed from 
evil into good persons, and ordinary criminals who have been sentenced to 
more than five years, who have already served one half or more of their term 
of imprisonment and who have really reformed from evil into good persons, shall 
be released. 

4. Criminals who have been sentenced to death with execution of sentence 
suspended for a two-year period, if one year of the period of suspension has 
already expired and if they have really demonstrated that they have reformed 
from evil into good persons, may have their sentences reduced to life im- 
prisonment or to fifteen years or more of imprisonment. 

5. Criminals who have been sentenced to life imprisonment, who have already 
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served seven years of their term of imprisonment and who have really demon- 
strated that they have reformed from evil into good persons, may have their 


sentences reduced to ten years or more of imprisonment. 4 


courts, 
Chairman of the People’s Republic of China Liu Shao-ch’i 


ITEM 309 J 


[“Supreme People’s Court Grants Amnesty to an Initial Group of War Criminals 
Who Have Changed into Good Persons,” JMJP, Dec. 5, 1959] 


In accordance with the amnesty decree of the Chairman of the People’s 
Republic of China the Supreme People’s Court today granted amnesty to an 
initial group of war criminals. 

After promulgation of the amnesty decree of September 17, -the*organ»of 


the war criminals in confinement. Finally, after approvaly 
under the amnesty 
an initial group of thirty-three, persons. 
Similar procedure was followed for the amnesty of counterrevolutionary and 
ordinary criminals. In Shanghai, for example, the public security organs reviewed the 


cases of those in confinement, and release or reduction of sentence was granted upon 
approval of the high court of the city.5 





ITEM 310 | 


The following excerpt is typical of those found on this subject in the work reports 
of high courts. 





[Wang Kuang-li, ‘ ce, Communist 
China,” Ho-nan jih-pao (Honan daily), March 1, 2960: translated in JPRS, 6082: 
3-4 (Oct. 13, 1960)] 


2. In accordance with the special amnesty order of the chairman of the 
Chinese People’s Republic at the time of the nation’s 10th anniversary celebra- 
tions, we coordinated with the public security and investigatory organs in 
examining those criminals of the province who had conditions suitable for 
pardoning [amnesty]. Those who deserved special pardon [special amnesty] 
and release were accordingly granted special pardon and set free, and for 
those meriting special reduction in sentence, the procedure was followed for 
granting special reduction in sentence. In the whole province, 4263™persons 
were granted special pardon and released, and 294 were granted special 


reduction in sentence. Invearrying-out)the special,amnesty work; the various levels 


deeply ‘Moyvedeandeexpressed=theiredesiresto»repent. The productivity of many 


5. “Shanghai High Court Grants Amnesty to a Group of Criminals,” Wen-hui pao 
(Literary news, Shanghai) [December ?], 1959, p. 1. 
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labor reform units rose greatly. For example, the small furnace and hoist shop 
set up by the provincial penal iron and steel factory completed in only two days’ 
time what was planned to take four days. The offenders who underwent labor 
reform and received special pardons not only reformed their reactionary ideology, 
but also learned productive skills, and now can provide for themselves. All the 
offenders receiving special pardons were moved by the great revolutionary 
humanitarianism showed them by the party and the people’s government; they 
compared the new society to a “reborn father and mother” and themselves to 
“reborn new men.” Those offenders not yet pardoned also were deeply affected 
upon studying the amnesty order. They expressed their desire to obey the law 
always and to strive to become good citizens of the country soon. Also, the 
families of quite a few of the pardoned offenders have written to the govern- 
ment, expressing their desire to prove by actual deeds that the pardoned 
relatives have reformed and forsaken their evil ways and returned to righteous- 
ness. 


a ARO EEN TEN 


nd this is 
the only way. This shrewd measure is the application and development, under 
the country’s new historical conditions, of the Party policy of combining punish- 
ment with leniency, combining labor reform with ideological education. It fully 
shows that our country’s government and economic conditions are excellent, that 
the democratic dictatorship of the people is solid and strong, and the socialist 
system is one unexcelled. 


ITEM 311 


[Ku Fang-p’ing, “The Great Victory of the Policy of Reforming Criminals,” CFYC, 
6:35-—36 (1959)] 





«mentswofeoldeGhinawand of contemporary bourgeois states, which protect the 
rule of the exploiter classes and ameliorate class contradictions when actually 


these contradictions definitely cannot be eliminated. OuryspecialWamnesty tise 









evil into good persons politically, ideologically, and in their actual conduct. 
By so doing, our special amnesty first of all points out the opportunity for these 
various kinds of criminals and the direction for their efforts. For a brilliant 
future they only have to admit their guilt, obey the law, and change from evil 
into good persons. on the part of 
criminals who receive special amnesty. It also plays a major educational role 
with respect to criminals who have not received special amnesty and is beneficial 
to their continuing reform. At the same time, it also can play an educational, 
divisive, and disruptive role with respect to remnant counterrevolutionary and 
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other bad elements still concealed in society, thereby even further benefiting the 
liquidation and reform of these counterrevolutionary and other bad elements. 
Next, since only those who have really changed from evil into good persons can 


receive special amnesty and thoseswho"havenotchanged»cannot receive it, those 


and continuing 
to endanger society. This embodies the strict attitude of the Party and govern- 
ment toward responsibility to the people and toward reform of criminals. If 
we do not take as the major criterion whether or not they have changed from 
evil into good persons but vaguely take a given term of imprisonment or a 
given crime as the condition for special amnesty, then we cannot avoid releasing 
some criminals who still have not reformed, and obviously this will be extremely 
disadvantageous to the stability of the social order, to the socialist revolution, 
and to socialist construction. 

Our special amnesty must prescribe that the completion of a given term of 
imprisonment be taken as one of the conditions for applying special amnesty. 
We know that the various kinds of criminals, especially counterrevolutionary 
criminals, have lived for a long time in the position of oppressors and exploiters. 
Not only do they have in their minds a deeply rooted reactionary world outlook 
and personal philosophy, but they have also been penetrated by the bad habits 
of a rotten, parasitic life. To reform these persons so that they become new 
persons requires a process of reform. Without a certain period of reform 
through labor, this goal cannot be attained. From another point of view, without 
a certain period of examination it is also hard to determine whether or not these 
criminals genuinely admit their guilt, obey the law, and have changed from 
evil into good persons. 

Since the crimes committed by the various kinds of criminals differ in nature, 





Se 


since the degree of their evil differs, and since their behavior during the how for 
actuai process of reform usually differs, some of them require a relatively auwv* 


long period for reform, while others do not require so long a period. Generally 


ee 


speaking, nonhabitual offenders are easy to reform while major habitual offenders opplad ean 


and [other] recidivists are relatively hard to reform; accomplices are easy to 
reform while principal offenders are relatively hard to reform; criminals who 
originate from the laboring people are easy to reform while criminals who 
originate from the exploiter classes are relatively hard to reform. From the 
point of view of the effect of the crime on society, if those criminals, particularly 
counterrevolutionary criminals, who commit serious crimes and are sentenced in 
accordance with law to relatively long terms of imprisonment, do not serve a 
rather long period of their term, then not only do they in fact not reform, but 
their early release also creates resentment among the laboring people. There- 
fore, in individually prescribing, on the basis of the nature of the crime and the 
length of the original term of imprisonment, differences in the term of im- 
prisonment to be served [as a prerequisite] for the release of different kinds 
of criminals, the special amnesty order reflects the actual circumstances of re- 
forming criminals and embodies the spirit of serious and careful differential 
treatment. 


Podedusl 
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—1, Voluntary and Involuntary Retention 
ITEM 312 


4AGD OP THE PRO FOR*REFORM "THROUGH LABOR (Sept. 7, 1954), p. 40] 
Section 6. Release 
Article 61. Offenders shall be released on the basis of the following circum- 
stances: 
(1) Their term of imprisonment has expired; 
(2) Investigation or adjudication organs notify the organs of reform 
through labor that they [the offenders] should be released; 
(3) Conditional release [is ordered]. 
Offenders who should be released shall be given a certificate of release by organs 
of reform through labor and shall be released on time. Before their release an 
evaluation shall be made, and the conclusion shall be recorded in the certificate 
of release. Organs of reform through labor shall give released offenders funds 
for travel expenses for their return home. Members of families of those who have 
fallen seriously ill shall be notified in advance to come to meet them. 


Article 62. All offenders, when their terms of imprisonment have expired — 
and they are about to be released, mayevoluntarilyremainsinetheirsgroup® and 
get work, or if they have no home to which to return and no employment to 

orlifvite: ibl ; ; : \eimhalnidasdeclinta’ 


nd get them employ- 
ment. Methods for this shall be covered by separately issued provisions. 


ITEM 313 


F THE PRC FOR DEALING WITH THE RE- 
LEASE OF REFORM THROUGH LABOR CRIMINALS AT THE EXPI- 
RATION OF THEIR TERM OF IMPRISONMENT AND FOR“PDAGING 
approved at the 222d meeting 
of the Government Administration Council, Aug. 26, #954; promulgated by the 
Government Administration Council, Sept. 7, 1954), FLHP 1954, pp. 44-45] 







Article 1. These measures are adopted on the basis of the provisions of 
Article 62 of the Act of the People’s Republic of China for Reform Through 
Labor in order to implement the policy of reform through labor, consolidate the 
security of society, and resolve the offenders’ problem of getting employment 
after expiration of their term of imprisonment. 


Article 2. i y- 
ied and who are 
in any one of the 


in the group and get employment, 


pen — which to return and no employment to get; 
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sparsely inhabited districts and, after expiration of their term of imprisonment, 
| ied itl ; famil | have an occupation 
there; + 
Article 3. Organs of reform through labor shall, three months before 
expiration of the term of imprisonment of an offender who meets any one of 
the conditions prescribed in Article 2 (2)-(3) of these Measures, submit 
their opinion to the people’sepublicwsecurity*orgam in charge for review and 
in order to facilitate retaining, placing, and getting him employment 
after expiration of his term of imprisonment. 
Article 4. For all persons who are retained and placed and who have obtained 
employment, on the day of expiration of their term of imprisonment, release 





Article 5. Methods for placing and getting employment for offenders who 
are released upon expiration of their term of imprisonment: 

(1) Those whose reform through labor was relatively good, who have 
production skills, and are needed by enterprises and departments for social 
production, may/bevencouragedtoget'theirown employment or, under conditions 
where it is possible, may be introduced to employment by organs of reform 
through labor and departments of labor; 

(2) Offenders may be placed and may get employment within reform 
through labor discipline groups, and their salary may be fixed in accordance with 
their labor conditions and skills; 


procedures shall be carried out, their release ci paid ween “val : 


(3) Some land on or near a reform through labor farm may be set aside si 


Article 6. The establishment of new villages shall be jointly planned by 
provincial organs of reform through labor and civil affairs departments of the 
same level. 

Article 7. When all those whose term of imprisonment has expired are 
placed and have obtained employment in sparsely inhabited districts, and they 
are able to support themselves through production, civil affairs departments may 
use settlement measures to assist them in receiving members of their families, 
having a family, and having an occupation there. 

Article 8. In reform through labor units in factories, mines, enterprises, 
construction groups, and units with relatively small-scale production, with the 
exception of cases that are dealt with by those units in accordance with 
measures prescribed by Article 5 (1)—(2), if after the term of imprisonment 
of offenders has expired there is no way of dealing with them, provincial, city, 
or central organs of reform through labor shall transfer them to other assigned 
reform through labor production units or new villages for placement. 


ITEM 314 


[High People’s Court of the Province Grants Early Release to a Number of Women 
Offenders” (Sept. 11, 1956) ] 


4 
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the department of reform through labor 
to continue to contribute to the undertaking of building the mother country. In 
order to enable them to obtain protection of their livelihood, the reform 


through labor organ has decided tomretainethemmbhloweverpaitewillenotetreat- 
them as criminals but will pay them acc 


ording to the principle of to each ac- 





cording to his labor. 


ITEM 315 


[Interview] 


Tiao, a married man, had been sentenced to eighteen months of reform 
through labor for having committed adultery with the fiancée of a member of 
the People’s Liberation Army [see Item 131]. He was assigned to a labor 
battalion that was building a railroad through an undeveloped area of his district. 
Because Tiao had a rather high*eulturalleveb for a worker, he had proved 

Before the expiration of 

his eighteen months there, through intensive and repeated persuasion labor 

battalion cadres attempted to “mobilize” him to stay on and continue to work 
sitesi nial ieibinondid i ithoth 

suareuyGmaseainemtemmiatinntniteninitmel eeuutiuegnisnend . ; 

‘in a letter to friends in the public security bureau he managed to convey word 

His friends then persuaded the bureau chief to instruct the labor 

battalion to releaseyTiaovonstimeyon the ground that he was needed to support 


his girl friend and the child he had fathered, who in his absence had been 
living on the charity of friends. The battalion complied with this instruction. 


ITEM 316 
[Snow, The Other Side of the River (1962), pp. 367-368] 


Beside a round-roofed pergola in one corner of a 
clinic, half a dozen women were eating rice with their chopsticks, laughing and 
chattering. They didn’t seem to belong. 

” Wang explained. “Two of them work in the clinic, 

another is in charge of the laundry, one works in the office.” 

I stopped to take some pictures, to which they made no objection; one or 
two gave embarrassed smiles. 
after their sentences expired and Wereeworking for’wages. They felt “at home” 
here. One was a married woman who lived nearby; her husband worked in a 
neighborhood factory. I had no time to pursue what might have been a 
fascinating study of the psychology behind their choice of a place to work — 
if it was their choice. (Miss Mills [Harriet Mills, an American expert on 
Chinese thought reform techniques] later told me that she was prepared to 
believe it was voluntary.) 
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ITEM 317 
[Lectures (September 1957), p. 14] 


The capitalists need a large amount of subservient and cheap labor power 
i eaiitiniaaiamaeadd sdeedenitinemmatiened 


for their exploitation, 








arx made a remarkable 
statement about the essence of such punishment. He said that under this 
system “[t]he capitalist philanthropist has an advantage in that an ex-convict 
becomes a subservient sheep; he works for the capitalist in the factories, the 
fields, the mines, and on the railways and waterways; he helps the capitalist 
make profits, but he dares not pick up even one small potato when he passes 
through a potato field with an empty stomach. Under these circumstances, as 
far as the philanthropist is concerned, for him [the ex-convict] to live this way 
is much better than to be beheaded.” 


2. Revocation of Conditional Release and Related Problems 


ITEM 318 
[Lectures (September 1957), p. 258] 


Jf a criminal who has been released commits a new crime during the period 
of conditional release, he demonstrates that he has not sincerely repented and 








and execution 
of the unexecuted [portion of his] punishment continued. Otherwise, it would 
violate the purpose of the system of conditional release which was originally 
established on the basis of the offender’s demonstration of repentance and reform 
and of his not again endangering society. When conditional release is revoked, 
the period of conditional release should not be included in the term to be 
executed; in that case, we should take the punishment for his new crime and 
the unexecuted [portion of the] punishment for his previous crime and, in ac- 
cordance with the principles of combined punishment for several crimes, decide 
upon the punishment which should be executed. From this it can be seen that 


the 











There are many different opinions 


‘some people make the criterion [for revoking 


on this question. For example, 
f 


conditional release] 
conditional release. Others make the criterion the intentional or negligent natu 


of the [new] crime. Still others advocate making the criterion the serious 
of the crime (for example, conditional release should be revoked if th 
crime is punishable by imprisonment for a fixed term or a more severe 
ment or by imprisonment for not less than three years). 


the above suggestions. 







J 
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ITEM 319 


[Interview] 


Hsiao was convicted of counterrevolutionary activity in 1952 and was sen- 
tenced to fifteen years of imprisonment. While undergoing reform through 
labor he denounced a number of others as being counterrevolutionaries, and 
the information which he provided proved to be accurate and valuable. As 
a reward Hsiao’ssemtencewwasmeduced to five years of imprisonment. One year 
before this reduced sentence was to expire he was given a conditional release and 
returned to work in the agricultural producers’ cooperative of his village. 


Shortly thereafter, during the “high tide” of agricultural cooperativization, he 
a as ane the advanced 


type to its members for the land 
that they contributed to it. This was reported to the public security bureau’s 
special agent at the district level, who in turn informed the bureau. Thesbureau» 
since it was not voiced 
at a public meeting and was not overheard by a large number of people. But 
on the basis of this remark , and 
a militiaman was sent to escort him to the bureau and then back to the reform 
through labor camp to complete the remaining year of his sentence. 










Recall Articles 6 and 7 of the Provisional Measures of the PRC for Control of 
Counterrevolutionaries, Item 100. 


ITEM 320 
[Lectures (September 1957), pp. 245, 247] 


Undoubtedly, correct regulation of the conditions for revoking suspended 
sentences is of great significance to correct application of suspension of sentence. 
But there are various points of view wi ect to this question. For example, 
some advocate the only when one [whose 
sentence has been suspended] intenti commits a crime during the term 
of the suspended sentence. Some advocate that it should be revoked only 
when he commits a new crime for which the sentence is also detention or a more 
severe punishment. Others advocate revocation only when he commits a new 
crime more serious than the previous one. Still others advocate revocation only 
if his behavior is not good during the term of the suspended sentence. We 
believe that, although all of these opinions have a certain reasonableness, they 
also have shortcomings. 






Therefore, we believe that a” stspended séntencel\should™be"réevokedtiftthes 


during the term of the suspended sentence, whether this crime is committed 
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intentionally or negligently, is serious or minor, or is similar to the previous 
crime or not. 

With respect to a criminal whose suspended sentence has been revoked, 
we should take the punishments to which he has been sentenced for his previous 
crime and for his new crime and decide the punishment to be executed in 
accordance with the principles of combined punishment for several crimes. 


ITEM 321 “\ 


Hsia was a married man who was convicted of committing adultery with 
Kao, a married woman. He was pended to eighteen months of imprisonment. 
which they agreed to do. [See Item 93 and Item 239.] 

Hsia and Kao subsequently both applied for divorce. While the divorce | ¢¢, 
actions were pending, one day the 
patrolman assigned to that Hsia and Kao were still hs ae 

gether with Hsia’s children. He was furious with 
them, but was somewhat placated when they told him that they had initiated 
divorce proceedings, and he became amused when they claimed that they 
actually lived in separate rooms of the house. The patrolman felt sympathy for 
Kao, an attactive girl who had had a hard life and who had found it difficult 


to adjust to the strenuous routine of the sanction which the police had imposed 
upon her, rehabilitation through labor in a local unit. He *knewethateifethe 


[Interview] 














Kao’s life would become miserable again, and Hsia’s 
children would lose their principal means of support. Therefore the patrolman 
and the chief of his public 


security station agreed. 


Recall Item 230. 
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agree, agreement; hsieh i +25 ah appoint; jen ming 44 ar 


agreement [in the sense of "'a appoint and remove, appointment and 
contract"]; ho t'ung as jal removal; jen mien 44 ¥, 


aid the enemy; tzu ti Fi aK apprehend [a person]; chen ch'i 4B ay 


approve, approval; ho chun FF tk . 
plichun 4rt Hk 
approve and transmit; p'i chuan 
he #9 
arbitrary; jeni 44 4, 
arbitrary decision; shan tuan +9 ei 
arbitrator; chung ts'ai jen {ep q, AQ 


area of jurisdiction; kuan hsia ch'ti 


yl Fg oF i axh 
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attack in retaliation, attack and retaliate; 


tachi pao fu $7 EE tg 4h 


attempt [to commit a crime], attempted 
[crime]; wei sui & ae 

attempt, try; ch'i t'u i 5 | 

attempt to commit a crime; fan tsui 


wei sui AC K am 


attempted theft; hsing ch'ieh wei sui 


44 Fi RI 


argue [a case, etc. ]; pien lun Hat i) attend [a meeting, etc. , as an ob- 


armed fighting; chieh tou ty Fa 

armed unit; pu tui Sp BK 

arms, armed; wu chuang HK ae 

army; chiin tui % BRR 

arranged marriage; pao pan te hun 
yin @. 30F 64 4h 49 

arrest (n.), arrest (v.), make an 
arrest; pute, pu huo 48 78» 
pu ya +849. tai pu ik +f 

arrest and take to [the authorities, 
etc. ]; pu sung +H ah 
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HR OK 

assessor [people's]; p'ei shen ytian 
ae | 

assets; tzu ts'ai a at 

assistant judge; chu li shen p'an yiian 
Hp 38 YP) B 

atone for one's crime; shu tsui 
i 2 

attack; hsi chi 36 35, ta chi +7 


server]; lieh hsi %i| ye 
attend [a meeting, etc., asa 
participant]; ch'u hsi B yi 
authority; ch'tlan HH ch'tian hsien 
Hi PR ch'tian li te ra 
authorize; shou ch'tian 4% # , 
wei t'o & HK, 
auto accident; ch'e huo 2 44 
autonomous chou; tzu chih chou 
A 55 x4 


autonomous county; tzu chih hsien 
fa 76 Bh 


backbone element; ku kan fen tzu 
e GF 7 4 

backward element; lo hou fen tzu 
oa a 


bad element; huai fen tzu +e I S 


bad person; huai jen 38 NY 


bandit; fei gE , fei t'u BE 42, 
tao fei 78 HE, tu fei + iE. 
banditry; tao fei tsui 2B aE H 


bankrupt, bankruptcy; p'o ch'an iq 3 
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basic level people's court; chi ts'eng 


jen min fa y0an RAK 4 
BZ. 

basic militia [lit., backbone militia]; 
ku kan min ping 4 > fy & 

beat [in the sense of "hit"'], beat up; 
outa Bhd ta ty 

beat and injure; ta shang 47 1% 


become legally effective; fa sheng 


fa li hsiao li 4f 4 i$ it RKP 
beg; ch'it'tao 4, $f 
beg for food; ch'i shih Z he 
behavior; piao hsien 4. xf, 
believe a coerced statement; pi kung 
hsin 3 Ket AB 
betray; pei p'an 4g Be 
bigamy; ch'ung hun € 4% 
bill of prosecution; ch'i su shu 
de 3S 
blame (v. ); tse pei 4 Ni 
blood-letting; liu hsieh hi, n. 
bombardment; h'ung chi 4 4g 
bonus system; fen hung chih 
Q kx Ail 
borrow; chieh yung 4G A 
bourgeoisie; tzu ch'an chieh chi 
fA OE 4h 
branch court; fen yan ’9 fx, 
branch tribunal; p'ai ch'u t'ing 
Si hh Be 
break a case; p'o an 44 ae p'o huo 
an chien 4B % 3 A 
break the law, law-breaking; fan fa 


AL 


bribe, bribery; hsing hui AT aq ; 


hsing shih hui lo 45 Az aA as» 
huilo BR BE 
bring a complaint; k'ung kao ##@ e 3 
bring suit; ch'i su £€@ $f 
bring to court and handle according 
to law; kuei an fa pan Sf 4 
sk HR 
bring up for hearing; t'i shen te ea 
bureaucrat; kuan liao a Ae 


burn fields; shao huang +e, Fs 


burn hillsides; shao shan 


cadre; 2 pu $2 $f 

candidate [member]; hou pu h® aR 
capital punishment; chi hsing Ad F | 
case; an chien EAH , an tzu E 4 = 

case involving the spreading of 


poison; t'ou tu an chien ay E 


E44 


case of an application for approval 
of arrest; p'i pu an chien 


dee aH E44 


case of first instance; ti i shen p'an an 


chien % — £ f\| x 44 


case the result of which is unjust; 


ylian an %, + 


case that is being litigated; she sung 


an chien fe Sx 4 


cause delay in one's work; i wu kung 
bh 2 
tso Ag 2 x 44 
cell [of a prison]; chien [+4 


censure (n., v.); p'i p'an Fey, Z| 


center for discipline; kuan chiao 
ch'ang a FR $$ 

center for rehabilitation of children; 
erh t'ung chiao yang so @ = 


aK FR bh 


Central People's Government; chung 
yang jen min cheng fu ep Jp 


A K BL 


Central People's Government Council; 


chung yang jen min cheng fu wei 


ylian hui P sp — A TK Ty 
AR? 


certificate; cheng chao 2 AB 
cheng chien aE 4 > cheng ming 
hsin chien it af Az A , cheng 
ming shu az aq 3 

chairman; chu hsi it 

chairman of a committee [or a 
council or a commission]; wei 
yiian chang %. A kz 

change a judgment; kai p'an 2X 21) 

change unlawfully; ts'uan kai x ae 

chastise; ch'eng fa Hes ¥i 

cheat; ch'i ptien #2 Bg 

cheat one's organization; ch'i p'ien 
tsuchih #r 62 4B say 

check [facts, etc. ]; ch'a shih & g ; 
chta tui E Ht . ho tui F% HY 

check [in the sense of "restrain"; 
chih chih Afi] ob 

check the evidence; tui cheng #t ns 

chief judge [of a division]; t'ing 


chang Je 
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chief procurator; chien ch'a chang 


He HR 


child betrothal; t'ung yang hsi 


4 Han 


child criminal; fan tsui te erh t'ung 


4a 8 0) BB 
Chinese traitor; han chien 3 F 
choke to death; ch'ia szu #4 ¥, 
chou [an administrative unit]; 
chou yy 
circuit tribunal; hsfin hui fa t'ing 
Mo ok ® 
circumstances of a case; an ch'ing 
oe +h , ch'ing chieh 1 of 
circumstantial evidence; p'ang cheng 
5 Ut 
citizen; kung min > RK, 
city; ch'eng shih Ba) i shih p 
city-administered district; shih 
hsia ch'ti Ai eZ % 
city directly under the central 
authority [government]; chih hsia 
shih B #3 7H 
civil affairs department; min cheng 


pu men R, $k Sp FA 


civil affairs section; min cheng k'o 


A, EX 44 


civil compensation; min shih p'ei 


ch'ang A, £ aF 1G 


civil dispute; min shih chiu fen 


A$ Ay 4H 


clarify, clear up; ch'a ch'ing 


iy , ch'a ming & HA 
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clerk; pan shih yan $f % A commit arson; fang huo $K y ae 
close a case; chieh an 44 = tsung huo att. a 


clue; hsien so a 7 commit a crime; fan tsui 42, # ; 


coastal defense public security rep- tso an Ae Rs 
resentative; hai fang kung an ylan commit a deadly act; hsing hsiung 
Je NHR KR RB 47% 


coerce, coercion; ch'iang chih 5g commit [an offense, etc. ] repeatedly 


4], ch'iang p'o 4g 38, hsieh and fail to change; 1ti fan pu kai 
pio & 46 40K ek 
coercively command; ch'iang p'o commit [an offense, etc. ] repeatedly 
ming ling $& 38 or = despite repeated warnings; 10 
collaborate; ho huo AY AR , kou chieh 10 fan A Hk 40, 


chieh 4 ae commit suicide; tzu sha AL 
collegial panel; ho i t'ing oe 3h a commit theft; hsing ch'ieh 47 x 
collegial system; ho i chih B 3% #| commit to custody, commitment 


collude, collusion; ch'uan t'ung to custody; shou ya ux qe 
$ a commodity exchange; chiao i so 
collude [collusion] with others ua % $5 


regarding statements to be made; companion in the commission of a 
ch'uan kung # Ae crime; t'ung huo fan fe AK 4B 


combat banditry; chiao fei ¥|| ae compensate, compensation, pay 


combine punishments, combined compensation; p'ei ch'ang ax me 
punishments; ping fa ¥ Fi compensate for damage; p'ei ch'ang 
combined; ho ping 4S # sun hai Ae ne +8 * 
command (v. ) [in the sense of complainant; k'ung kao jen FE a3 
"order'']; ming ling oP pe A.» yian kao 4. , ylan kao jen 
command [armed forces, etc. ], R. 4 A 
commander; chih hui $4 4 a a make a complaint; kao 
commend, commendation; piao + , kao chuang 4 HK , kao fa 


yang & 4% 6 


comply with a punishment; fu hsing 


HR >) 





comrades' court [lit. , 'comrades' 
adjudication committee"]; t'ung 
chih shen p'an hui hl4, % 4 e 

conceal; pao pi pl he , ts'ang ni RX 
we , yin man $§ ax yin ts'ang 


8, sah, 


conceal bad persons; pao pi huai jen 
@, fis $2 A 
conclude [a contract, etc. ]; ting ch'u 
- ; — 4 
Ke  , ting li ot = 
conclude adjudication; shen chieh 
7 
& 4 
conclusionof an expert witness; chien 
. . ~ AQ 
ting chieh lun oe gz et 25 
concubinage; na ch'ieh 2f x 
concurrently to hold office, 


current office; chien chih # HEX, 


con- 


condemn, condemnation; ch'ien tse 
A 

conditional release; chia shih ER AZ 

confer; shang t'ung ia a 

confess, confession; t'an paity  , 
t'an pai chiao tai 32 @ & 4% 

confine in custody, confinement in 


custody; chi ya HE 4+? 


confine to quarters, confinement to 


quarters; chin pi % AA 


as 


confiscate, confiscation; mo shou 


ROM 


confinement; chien chin 
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constitution [of a party, etc. ]; chang 
sz ! 
o chang ch'eng % 42 
contraband article; wei chin p'in 
“¢ #4 v , wei chin wu p'in 
fy. vv 
cd ag 4 Sp 
contract; ch'i ytieh #2 £9 


control [a criminal sanction]; kuan 


chih % 4) 
control [one's acts, etc. ]; k'ung chih 
AE 4% 


control production, controlled 
production; kuan chih sheng ch'an 
“eH AB 

convene the court, convene the 
tribunal, court session, in court; 
k'ait'ing AA 

convict (v.), conviction; p'an tsui 
| Bi , ting tsui x x 

corporal punishment; jou hsing )§] 

ae fi 

corrupt, corruption; t'an tsang a 

Bie, : tlan wu “@ 5% ; wu pi wis 


corrupt in a way which involves the 


F'| >» £9 fa 


intentional misapplication of law; 
t'an tsang wang fa a ai, 44 it 
corrupt scheming; ying szu wu pi 
‘gp 
B AL SF 
corruptly accept a bribe; t'an wu 


shou hui ® st Qe a 


corruptly steal state property; t'an 


‘ © ° = . i ‘ 
conspire, conspiracy; yin mou om zy wu tao ch'ieh kuo chia ts'ai ch'an 


constitution [national]; hsien fa 


2. 3 


RsthB KUM R 


counterrevolution; fan ko ming 


aor 
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counterrevolutionary, counter- 


revolutionary element; fan ko 
- 4 a.m 
ming fen tzu RF op 7 > a 
counterrevolutionary activity; fan ko 
ming huo tung RF 34% $4 
counterrevolutionary criminal; 


fan ko ming fan g& 5 ar 4B 


counterrevolutionary movement; 
fan ko ming ytin tung f&X z or 
af i 
country; kuo chia ‘X i 
county; hsien vA 
county seat; hsien ch'eng pea +My 
court; fa t'ing 3¢ Bb, fa ytian 3£ f¥, 
court-affiliated doctor; fa i =a Be 
court of first instance; ti i shen fa 
yian FH — ¥ st Hh 
court which originally adjudicated; 
ylian shen fa yian Re. es $ BZ, 
create havoc; tao luan 4, AL 
creditor; chai ch'tan jen N% KEN 
crime; fan tsui 42, % , tsui, P 2 
tsui hsing x 45 
crime against the internal security 
of the state; nei luan tsui A AL ¥ 
crime against the security of the 
state committed in conjunction 
with a foreign power; wai huan 


tsui #+ #, Ff 


crime and punishment; tsui hsing 
He 
crime of concealing an offender or 


destroying evidence; ts'ang ni jen 


fan chi yin mo cheng chil tsui KH ca 
1 - 
A AL RIE RG ABR 
crime of corruption and misconduct 
in office; t'an wu tu chih tsui 
215 KR 
crime of creating public danger; 
kung kung wei hsien tsui 42 2 


je te He 


crime of defamation; fei pang tsui 
gat 23 OR 

crime of escaping from custody; 
t'ao t'o tsui 32h Hi. 3 

crime of falsifying weights or 
measures; wei tsao tu liang heng 
sui 148 ROM OH 

crime of forging an official document 
or seal; wei tsao kung wen yin hsin 
sui 44 Bo eK OATH 

crime of hooliganism; liu mang tsui 
Fu th, H 

crime of inflicting bodily injury; 
shang hai tsui AZ Z % 

crime of inflicting serious bodily 
injury, infliction of serious bodily 
injury; chung shang tsui 3 Mi # 

crime of interfering with agricultural 
or industrial policy; fang hai nung 
kung cheng ts'e tsui 4% iz x 
BRR A 


crime of interfering with elections; 
fang hai hsUan chil tsui + g i 


Te 


crime of interfering with public affairs; 


fang hai kung wu tsui 4h z 
J» ym ¥ 

crime of interfering with water 
utilization; fang hai shui li tsui 
45 kK 4 F 

crime of kidnapping for ransom; lu 


jen le shu tsui th AH ag ¥ 


crime of misconduct in office; tu 
chih tui >4 HY Ft 

crime of sabotaging transportation 
or communication facilities; 
p'o huai chiao t'ung tsui BR cs 
Rak F 

crime of undermining the currency 


or valuable securities; p'o huai 
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criminal articles; fan tsui wu p'in 


42, HE ty oa 


criminal case; hsing shih an chien 
Hl $ R44 

criminal code; hsing fa #1] 3Z, 
hsing fa tien #1| A gd 

criminal element; fan tsui fen tzu 
42k F 

criminal law; hsing fa il 4 

criminal law scholar; hsing fa hsWeh 


che | 4 BA 


criminal offender; hsing shih fan 


# ¥ 4% 
criminal record; ch'ien k'o Fil 44 


criminal responsibility; tsui tse 


huo pi chi yu chia cheng ch'tlan tsui b3 q 


Bh REM RANE 2c XH 


crime of undermining social order; 
p'o huai she hui chih hsti tsui 
BUR 42 PAR 

crime of violating government laws 
and decrees; wei fan cheng fu fa 
ling tsui 38 & xk Tey 34. SS. 

crime of which one is accused; pei 
k'ung tsui hsing 4] 47% HAF 

crime relating to one's duties in 
office; chih wu shang te fan tsui 
BR FF + 2b 40H 

criminal; fan 4p,, fan tsui che 4% 
Ht A , fan tsui fen tzu Je, Pi 2 
4y 3 =, tsui fan iE 40, 


criminal act; tsui hsing x i 


criminal who is undergoing reform 
through labor; lao kai fan ri 
Ae 
criticize, criticism; p'i p'ing tek 34 
criticism-education; p'i p'ing 
. " . 
chiao yl Fey 3H Kx % 
criticism meeting; p'i p'ing hui 
~~ 
4 SF | 
current counterrevolution; hsien 
hsing fan ko ming 34 | 45 RE or 


custody; tsai ya a +e 


damage the prestige of state 
organs; sun hai kuo chia chi kuan 
weihsin 74 8 A & 2% AA BAZ 
damage public property; sun hai 
kung kung ts'ai wu 4A Bp 2% BA wp 
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deadly weapon; hsiung chi ye & 
deal with [a case, etc. ]; ch'u li 
Te 32 
deal with according to law; fa pan 
BA 
death penalty, death sentence, 
sentence to death; szu hsing 
ke, Fl 
debauch; wu ju 14 Ie 
debt; chai wu 4A ti 
deceased [person]; szu che yp, 4 
deceitful; nung hsti tso chia 4 
NE NR 
deceive, deception; ch'i piien BF Bf, 
decide, decision; chUeh ting iz Ho 
p'an ting #| xz: ts'ai chileh 3 
3% , tstai ting HZ 
decide by judgment; p'an chtieh 
Fl 
decide a case; ting an Ka gE 
decide upon punishment; liang hsing 


¥ * 


declaration [written]; sheng ming shu 
2 
aq Z 
declare; hstlan kao A 


deface; wu sun 5% 4B 
defend [a defendant, etc.], defense; 


pien hu $54 AR 
defendant; pei kao jen AR 4 AY 
defender; pien hu jen Fit a pos 
deficit; pu tsu pufen 7, x 36 x 
delegate (v.); wei p'ai 4 of 


4 


delinquent conduct; pu liang hsing 


wei F KFT A, 
delinquent element; pu liang fen tzu 
RAGS 
demerit, give a demerit; chi kuo 
30 
demotion in grade; chiang chi be am 
demotion in office; chiang chih 
BE FAR 
denounce, denunciation; chien chit 
ee 
denouncer; chien chi che AR SE xz 
deny; fou jen 34, 
deny having committed a crime; fou 
jen tsui hsing B 2g. HE 45 
dependent; i lai ch'i sheng huo te 
jen 4K $A BY 3S 9A 
deprive [of rights, etc.], deprivation; 
po to He Jip 
derelict in one's duty, dereliction 
of duty; shih chih % He¥ 
desert [a child, spouse, etc. ], 
desertion; i ch'i a & 
despot [local]; o pa z, %i 
destroy, destruction; p'o huai 
Oh IB 
destroy evidence of the crime; yin 
mieh tsui cheng 3¥ i, + SE 
destroy unity; p'o huai t'uan chieh 
wh EG 24 
detailed rules; hsi tse 4 Bil 
detain, detention; chti i +a 4h. 


deliberate, deliberation; p'ing i ot, chu liu 42) 8 


detention house; k'an shou so 


AF pit 


detention house guard; k'an shou so 


ynan & f Ph A 


detention warrant; chi liu cheng 


4o) B zx 


dictatorship, dictatorial; chuan cheng 


SH ke , tuts'ai 4% 4u 
diminish guilt; che tsui af x 
direct evidence; chih chieh cheng 

ch “B 4% 3¢ 46 
discipline [in the sense of "order"; 

child 42, 4% 
discipline (n. ) [in the sense of 

"corrective training"], discipline 

(v. ); kuan chiao e RK 
discipline (v. ) [in the sense of "to 

punish"; ch'eng chieh fics IN 
discriminate against; ch'i shih $3 #8 
discuss, discussion [in the sense of 

'megotiation"]; hsieh shang 4% 4 
disobey resolutions and orders of 

higher levels; pu fu ts'ung shang 

chi chiieh i, ming ling 4 AR TK. 

+ ARR ZR, OA 
dispute; cheng lun ¥ 2p chiu fen 

BY ey 
dispute among the people; min chien 

chiufen fk, PA ay ay 
disrupt; jao luan 4% aL 


disrupt discipline, disruption of 
discipline; luan chi AL 22, 


dissuade, dissuasion; ch'tian tsu 


%a $e 
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district public security assistant; 


m4 


ch'tl kung an chu li yllan ie ps % 
g 


SY 38 B 
district under the jurisdiction of; 


hsia ch't $% ao 
districted city; she ch'U te shih 


aL & 39 H 
disturb and damage; jao hai +E g 
divorce; li hun BE 4% 
divulge state secrets; hsieh lou kuo 


chia chi mi at Bh lh ah i 


document for the partitioning of 
\ we 

a # 

documentary evidence; shu cheng 


4 az 
domination; t'ung chih x 5 


property; fen tan 


draft [of an act, etc. ]; ts'ao an 
4 FR 
draw lots; ch'ou ch'ien #% He 
drifting; liu lang SR, if 
drifting and begging; liu lang ch'i 
tao uk Gs #t 
drown a baby; ni ying 344 Bh 
due to an irresistible cause; yu 
yli pu neng k'ang chili te yiian yin 
OTK ABER A 
duties [official]; chih shou BY 3 , 
chih wu FEY bin 
embassies and consulates; shih ling 
kuan 4% &R PE 
embezzle; ch'in t'un 4Q 4 
employee; jen yian A, A 


encroach, encroachment; ch'in hai 


anes 
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endanger; wei hai é % 

engage in prostitution; mai yin 
K 34 

enslavement; nui &@ 4%. 

enterprise; ch'i yeh 4 ¥ 

entice; kou yin 4) §| 

entrust; wei t'o ££ +4, 

equal rights; ch'Uan li p'ing teng 
He 4] 44 

erroneous judgment; ts'o p'an 
5 F' 

erroneously decided case; ts'o an 
4B x. ts'o p'an an chien #§ 
Fl B14 


error; ts'o wu a maa 

escape; t'ao z4t , t'ao i 4% 4%, 
t'ao p'ao ye JA, t'ao to age Ay, 

escape from prison; ylieh yli ch'ien 
tao AM ARK Ap atk, 

escort [a person] in custody; ya 
chich F@ gf 

espionage; chien tieh PA ok 

establish a lottery; she ts'ai 24 4 

establish one's merit; li kung 3 
ad, li yu kung chi & As 44 

evade [the law, etc. ]; t'ao pi zat 363 

evade taxes; lou shui 3 4% tiou 
shui Ast 4%, t'ou t'ao shui shou 


Ay BE 4X, AK 


evaluation committee; p'ing shen 
wei yan hui af g & a a 

evidence; cheng cht $i a. cheng 
wu $£ £2) 


evidence of a crime; tsui cheng 


He 3e 

evil, evil act, evil crime; tsui o 
% &, 

examine, examination; chien ch'a 
FR % , chien yen HR EM 
k'ao ch'a ® Re , p'an ch'a 
aS , shen ch'a £4 ; 
tiao ch'a 3 $ 

examine a corpse; yen shih Bg 

examine evidence, examination 
of evidence; ch'a cheng S SE 

examine for approval, examination 
and approval; shen p'‘i g Aw 

excesses; kuo huo hsing wei h_ 
KI & 

ex-convict; ch'u yi che Y, RB 4 

execute [a law, etc. ], execution; 
chih hsing HH 47 

exempted from punishment; mien 
hsing 2, Fil, mien yU ch'u hsing 
Lt He Fl 

expel [from a country, etc. ]; ch't 
chu Bie 3% 

expel [from office, etc. --an ad- 
ministrative sanction], expulsion; 
k'ai ch'u AR Ea 

expenditure; k'ai chih 7A x 

expense; ching fei 4a ® 

expert medical opinion; i liao chien 
ung AE 


expert opinion [opinion of an expert 


witness]; chien ting ae ia 


expert witness, expert; chien ting 
jen ig Ke , 
expose; chieh fa 4% a 


extort, practice extortion; ch'iao 
cha SKE, le so $2 ce so 
ch'll & Ba 

extort by force; ch'iang so 4% & 

eye-witness; chien cheng jen 43E 
A.., ch'in yen k'an chien te jen 
Ft OR A 864A. tsai ch'ang 
ch'in yen k'an chien te #% +4 #4, 
8K Hi AL 44 


fabricate evidence; wei cheng 4S Zz. 
wei tsao cheng chii AB 3S 34 aR. 

facts of a case; an ch'ing # rw 

false evidence; wei cheng AB 3t 

false statement; hsti wei k'ou kung 
TE hh a 

family members, members of a 
family; chia shu e & 

fault; kuo shih 34 4 

favoritism, practice favoritism; 
hstin szu 4a] 4), 

felony [used with reference to U.S. 
i« statistics]; chung tsui 

# 

fight (n.), fight (v.); ou ta B47, 
ou tou BE 4 szu ta taf +5. 
ta chia #7 2, tou ou 3 BA 

finance, financial; chin jung BS ad, 

fine (n.), fine (v. ); fa chin $j & ; 
fa k'uan $\ ER 

fingerprint; chih wen 4% 4X 
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fire prevention; hsiao fang if $3 

fix punishment; ting hsing Ka #| 

food ration coupon; liang p'iao 
wR 

footprint; chiao yin Rép ep , tsu 
chi Ne ce 

forbid; fei chih Jf 3b 

force a person to commit suicide; 
pi szu jen is RwA 

forced to commit suicide; ch'iang 


piotzusha 9% 38 9 HY 


forge a check; wei tsao chih p'iao 
jh 4 4 | 


foster relationship [in child rearing]; 
fu yang kuan hsi ak AL BH 44 

fraud, fraudulent; cha p'ien 3% Bb 

free evaluation of the evidence; 
tzu yu hsin cheng @ @ ys FL 

freedom; tzu yu q od 

freedom of assembly; chi hui tzu yu 
Fae 

freedom of association; chieh she 
tzuyu #& Zt @ ob 

freedom of correspondence; t'ung 
hsin tzu yu 3A 44 Ad, tung 
hstin tzu yu ih 30. ad 

freedom of demonstration; shih wei 
tzu yu 7, & Ad 

freedom of movement of one's 
household; ch'ien hsi tzu yu Ee 
Ate 4 , ch'ien i tzu yu 5 
4h ad 

freedom of procession; yu hsing tzu 


yu 47 AS 


674 


freedom of publication; ch'u pan tzu go insane; ching shen ts'o luan 
ww RAR AS 44 36 4% fy 

freedom of religious belief; tsung government; cheng fu SK 
chiao hsin yang tzu yu zB KK Government Administration Council; 
4% 14 @& cheng wu ylan fy em pF, 

freedom of[choice of] residence; cht government order; cheng ling 
chu tzu yu Bt aed KK > 

freedom of speech; yen lun tzu yu grain levy; cheng liang WK AF 
3 4a Q 2 guarantee (n.), guarantee (Vv. ); 

fruits of crime; fan tsui so te chih wu pao: chang AR ice pao cheng 
At # of th z Bh Ak 34 

fugitive; t'ung ch'i tsai t'ao te guarantee money; pao cheng chin 
Gd st A He by Nk 34 E 


function [official]; chih neng HK f& guarantor; pao cheng jen AREA, 


fund-raising, raise funds;. pao jen AX QQ 

ch'ou k'uan $ 4h guard (v. ); chieh pei Fh Afg » ching 
funds; fei hsiang ea chieh SON , ching wei a Se 
funds to cover the maintenance ex- guardian; chien hu jen BE He , a 


penses of family members; chia shu guideline; fang chen F At 


shan yang fei vA pS ae A guilt, guilty; tsui hsing x 4F > 


k yu tsui i x 

gamble, gambling; tu po aA +4 
gamble in groups; chil tu KE ae habitual loafer; i kuan yu shou hao 
gang; chieh huo gb jv hsien — 18 54 5 45 PI 
gang fighting; chieh huo ta chia habitual offender; kuan fan +f Ae, 

4% AR AT H habitual robber; kuan tao mat § 
general amnesty; ta she K IK habitual thief; kuan ch'ieh +e S 
general protection; i pan yli fang handle according to law; fa pan 

— HAR vz 
general rules; t'ung tse ja Ril handle a case; pan an ye x 
genuinely enforceable; ch'ieh shih k'o handwriting; pi chi e at 

hsing te tZ 4 GAR 0b harbor [a criminal etc. ]; wo ts'ang 


give to another for care; chi yang i, y » yin ts'ang , Br 
Py" cl fa 


harbor resentment; hsia hsien 
AR AR 
harm; wei hai je e 4 
have sexual relations with a woman 
secretly engaged in prostitution; 
chien su an ch'ang AF ye ay 48 
head of a family; chia chang Ke K 
hear [a case], hearing; shen li 
Bit 
high people's court; kao chi jen min 
fa yan & 4& A Ask PR 
hit; ta ml 
hold [in confinement]; chien kuan 
a 
hold in custody; kuan ya AH +4 
homicide; sha jen RE pA 
homicide case; sha jen an 
RL A 
hoodlum; a fei ha Hk 
hooligan; liu mang 57 ik, 
hostile element; ti tui fen tzu 
an Ft ot 
house of discipline; kuan chiao so 
aK Pil 
household registration [lit. , 
"household"]; hu ktou f 0 


household registration booklet; 


hu k'ou pen - is a 


identify; chih jen $9 $2; 

idleness [used in Republic of China's 
Law for the Punishment of Police 
Offenses]; lan to THR 14 
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ignore a summons; k'ang ch'uan 
pu tao 4A, J# H Fl 

illegal appropriation; ch'in chan 
AZ 

illegally obtained goods; tsang wu 

RD 42 

illegally obtained money; tsang 
k'uan Put RX 

illicit sexual relations; pu cheng 
tang te nan nli kuan hsi Ay £ 
gay % + Wl 4B 

impersonate; ting t'i TK ee 

impose [a fine, etc. ]; ch'u i The 

3A ,k'ochtu 44 fy 

imprisoned; tso pan fang Ab HE 

imprisonment; t'u hsing 4K | 

imprisonment for a fixed term; 
yu ch'i t'u hsing % AY 4&_ F\ 

improper act; pu cheng tang hsing 
wei GAT & 

inalienable; pu k'o fen li 4+ oh 
‘p RE 

incarcerate, incarceration; cht chin 
44 

incite, incitement; chiao so Hk vf , 
fa tung aE $} , shan huo a7 We, 
shan tung ¥% $4 , so shih VEAL» 
so yin 0% z), ts'e tung Re 51) 

incorrigible; hu o pu ch'tlan 
4s Bm AR 

increase in severity, increased 


severity; chia chung gv € 
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indirect evidence; chien chieh cheng 


cht Pel 2% dg af 


infiltrate; ch'ien ju aa ~ 


infliction of bodily injury; shang A$ ; 


shang hai 4§ ¥ 
informal discussion meeting; 

tso t'an hui 3 aR e 
infringe; ch'in fan AZ 4@ 
infringe the interests of the masses 


of people; ch'in fan jen min ch'ln 


chung ii 4K 4RAK, £4 K HMB 


inherit; chi ch'eng Af AK 

initiate prosecution; ch'i su 3g, aig 
t'i ch'i kung su Fh #2 Dy af 

injure; shang 44 , shang hai 
i % 

injured as a result of being beaten 
up; pei ta ch'eng shang 7 47 
Bi AG 

injury; sun shang 44 AB 

innocent, not guilty, not a crime; 

inquire, inquiry; kuo wen 7a PA 

inspect, inspection; chien ch'a de 
& , shih ch'ta #4, # 

instruction; chih shih 4% HR 

instrument of crime; fan tsui kung 
chi 42, HE = A 

instrument of restraint; chieh chi 
mH 

insulting and cursing others; ju ma 
t'a jen lb g Attn AW 


insurrection; pien t'ien a Rs 


p'an pien Pe ag 

intelligence; ch'ing pao 18 Bh 

intentional homicide; yu i sha jen 
Be aR 

intentionally misapply the law; 
wang fa KE x 

interfere, interference; fang hai 
4% % 

intermediate people's court; chung 
chi jen min fa yan ? xR AL 
Ak Fs 

interrogate, interrogation; hstn 
wen $f fa , shen hstin % fu 

intoxication; chiu tsui >® a+ 

investigate, investigation; chen ch'a 
AR E , chien ch'a 48 & , chui 
chiu 38 K chui ch'a 3B | y 
ch'a chiu i , mo ug Th . 
tiao ch'a Z3F & 


investigate and solve; ch'a p'o 


Sok 


investigator; chen ch'a ytian 
Ak A 
inviolable; pu shou ch'in fan 
‘ Z 
Tr AK AD 
irresistible cause; pu neng k'ang 
chi te yan yin Ay At. th 
46 04 Jy. 
irresistible influence; pu k'o k'ang 
li te ying hsiang Ay 7) 4A, 0 
a $5 
issue [an order, etc. }; fa pu ae 1% 
itemized account; chang mu ia A 


joint offender; kung fan at Az 

judge (n.); fa kuan F % , shen 
p'an ytian p +i) QA , t'ui shih 
Hi $ 

judge (v.), judgment, make a 
judgment; p'an chtieh 7] te 
p'an tuan Fl Bt. ts'ai p'an au 5| 

judgment [in writing], written 
judgment; p'an chtieh shu il 5 z 

judgment which erroneously convicts 
an innocent person; ts'o p'an 
SG P| 

judgment which permits evasion 
of justice; tsung p'an ME #r| 

judgment which unjustifiably acquits 
a criminal; lou p'an Eb f| 

judicial; szufa 4 s$ 

judicial sections and divisions; szu 
fak'och'u 3] 2k 44 jh 

jurisdiction; kuan hsia 4 E23 

jurist; fa hstieh chia 3 x 

juvenile; shao nien Sp 1 

juvenile delinquent; pu liang shao 
nien A, A> # 


juvenile offender; shao nien fan 


oy & ABs 


keep in cus tody; kuan ya *e +a 

kickback; hui k'ou @ #u 

kidnap for ransom; lu jen le shu 
AB A Bd AR 


kill; shaZ%, sha hai FL 3 , sha 
smu AL AL 
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kill deliberately; hsti i sha szu 
ARG 

kill a person, killing; sha jen 
BR A 


labor bureau; lao tung cht Be & 


Ry 

labor service; lao i a 4g 

land reform; t'uti kai ko +4 3%) 
ee 

large character poster; ta tzu pao 

KS HR 

large demerit, give a large demerit; 
chi takuo 2g, x 3 

last instance [final adjudication]; 
chung shen &*& es 

law; fask , fa ling 3E & , 
fall sf 4¢ 

law and discipline; fa chi A 42) 

law enforcement; fa lti te shih shih 
yh 1 0) E58, 

Law for the Punishment of Police 
Offenses [Republic of China]; 
wei ching fa fa xg ee Si i$ 

lawful, legal; ho fa ~~ on 

lawful interest; ho falii AS x. 
4| B 

laws and decrees; fa ling mA = 

laws and regulations; fa kuei 
ae 

lawyer; lti shih 42 Bip 

Ii shih 


hsieh hui 44% 8 +) 4 


Lawyers' Association; 
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leader of the military units used in 


an insurrection; shuai tui p'an pien 


che 36 7k RA 
legal system; fa chih > #\ 
legality; fa chih 3& 34 
legally effective; fa 10 hsiao li 
zt M4 
legally prescribed; fa ting 4 Ka 
legislation; lifa 3 2% 
legitimate, cheng tang — eB 
leniently [punish, etc. ]; ts'ung k'uan 


it F., 


Liberation Army [People's]; chieh 


fang chiin ak TK $ 


license; chih chao #7, 82, 

life imprisonment; wu ch'i t'u hsing 
& #4 1k A 

light criminal punishment, light 
punishment; ch'ing hsing $#% 7 

lightly [punish, etc. ]; ts'ung ch'ing 

He #3. 

liquidate; su ch'ing 56 ra 

liquidate counterrevolution; su fan 
mR 

litigation; su sung 3f $2 

loafer; erh liutzu = aa 

look for fights and make trouble; 
hstin hsin tzu shih # st rr 7) $ 

lose one's standpoint; sang shih 
li ch'ang a ks shy 

loss; sun shih 4h ce 


major crime; chung tsui 5 1 Pic 


make light of one's duties; wan hu 
chih shou 3%, 2; HX F 

make trouble; ch't nao 4x Pr] , 
sheng shih v4 4% 

maliciously false accusation, 
make a maliciously false accusa- 
tion; wu hsien Z# f4, wukao 
3k % 

marriage; hun yin “«¢ +@ 

marry; chieh hun a AS 

mass armed uprising; ch'ih hsieh 
chi chung p'an luan +4 th, 
A PB 

measure; pan fa F453 #. 

mediate, mediation, settle through 
mediation; t'iao chieh 34 ak 

mediation committee; t'iao chieh 
wei yUan hui 3 a4 Ze ae 

mediator, mediation personnel; 
t'iao chieh ylian 24 @# a 

mental abnormality; shenching pu 


cheng ch'ang Ap 4B 4. st % 
mental illness, mentally ill; ching 


shen ping 2% te Fh 

mentally ill person; ching shen ping 
jen AF 46 J A 

merit mark, give a merit mark; 
chi kung Zz, xd 

military court; chtin shih fa t'ing 
RS A Bh 

military government committee; 


chtin cheng wei ytian hui 


RuAKRT 


military service, to do military 
service; fu ping i ARS AQ 

military unit; pu tui 3B pA 

militia, militiaman; min ping 
AA 

Ministry of Interior; nei wu pu 


4 ah Sp 


Ministry of Justice; szu fa pu 


2] st SH 


Ministry of Public Security; kung an 


pu “2 & 4p 

Ministry of Supervision; chien ch'a 
pu Be HE Bp 

minor [lit., 'not an adult'']; wei 
ch'eng nien jen A RN BA 

minor crime; ch'ing wei te fan tsui 
$8 HK 9 4u 

minor criminal case; ch'ing wei 
hsing shih an chien $% 7A& | 


A 44 


minor unlawful act; ch'ing wei te 


wei fa hsing wei #43 WX 69 
4% 


misappropriate, misappropriation; 


no yung 298 fA 


miscellaneous public expenses; kung 


tsa fei “A FE & 
misconduct; kuo ts'o we ae 
missing child; mi shih te erh t'ung 
RE. 
mistake; ts'o wu A 4 
mistake of fact; shih shih ts'o wu 


#8 5G 2K 
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mistreat, mistreatment, nlleh tai yA ty 
misuse; lan yung 5B A 
misuse one's powers; lan yung 
chih shou 525 fl FX y 
monetary compensation for labor; 
lao tung pao ch'ou fei Be $7 HR 
Bin & 
money and property; ch'ien ts ‘ai 
Bx 
monogamy; ifuich'i — : 4 — %. 
murder (n. ); ku i sha jen tsui SX Z, 
AKL A 
AL AF 
murder (v.); hsiung sha x, 4%, 
mou sha $# FR. sha hai AL 
z 4 , sha jen 4% A, tla sha 
Av, %X> yin mou sha jen = at 
BRA 
murderer; hsiung sha fan y AL 
4@; , sha jenfan FY A FG 
murderer-arsonist; sha jen fang 


huo fan AR A BH KAG 


, Sha jen tsui 


national bourgeoisie; min tsu 


tzu ch'an chieh chi K 4% *E ji 
Pa 4m 


National People's Congress; 
ch'lan kuo jen min tai piao ta 
mi SAKAKRARAS 

nationalize; shou kuei kuo yu 
UX $4 Bl A 

negligent; kuo shih 2] Le 

negligent homicide; kuo shih chih 
jen szu wang 3h ye 4 At 
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negligently destroy by fire; shih huo 
shao hui & a 24, FR 

negotiable instrument; p'iao cheng 
2 an p'iao chi “4 4%. 

negotiate; hsieh shang +2) A 


noncurrent counterrevolution; fei 
hsien hsing fan ko ming 4 34, 
14 RY 


nonhabitual offender; ou fan AL Pid 


not engage in legitimate employment; 


pu wu cheng yeh 4. F## = % 


notify, notification, give notifica- 


tion; t'ung chih EL ua 


obey; fu tstung AR 4 

obey the law; fu fa WR , fu ts'ung 
fala ARAL sk AF 

obliged, obligation; i wu Kt 

obscene; wei hsieh 3% He , yin 
hui 3% cit 

observe the law, observance of the 
law; shou fa xg ry , tsun shou 
fal a sk 4 

obtain a guarantor; ch'tl pao Jz 44 

obtain a guarantor and serve the 
sentence outside of prison; 
ch'ti pao chien wai chih hsing 
IR Ah BS At Hr 47 

obtain a guarantor pending trial; 
ch'tl pao hou shen BR Af N§. x 

obtain by force; tao ch't G Ge 

obtain by illegal speculation; 
t'ao ch'tl x Bx 

obtain by theft; t'ou te Nay 4g. 


obtain unreasonably large profits; 
mou ch'ti pao li % mS 4) 

obtain wrongfully [in the name of 
another], wrongful receipt; 
mao ling 8 4A 

occupy illegally; ch'in lUeh 
NZ oy 

offender; fan 4%, fan jen ZA, 
jenfan AL 4@4 

offender whose case has already 
been adjudged; i chlieh fan 
Cok 4G 

offender whose case has not been 
adjudged; wei chliieh fan 
AK AB 

offense; tsui xe 

Office of Legal Advisers; fa 10 
ku wen ch'u 54 4¥ AB PA A 


officer; jen ylian A_ B 

officer in charge of the preparatory 
investigation[i.e., the public 
security organ's interrogator]; 
yi shen yiian FR va A 

officer [judge] in charge of the 
preparatory examination; 
yl shen ytian Fh g A 

official document; kung wen ZX 

official seal; kung chang /> 3 

offset guilt by merit; chiang kung 
che tsui HF sy 4h 3 

old and crude rule; ch'en kuei 
lou chi FR #4 Pik KB 


old [KMT] army and government; 


chiu chtin cheng #% ¢ nos 


on schedule; an ch'i 4% BR 

on-the-spot adjudication, on-the- 
spot trial; chiu shen et, f 

on-the-spot examination; k'an yen 


BD it 


on-the-spot investigation; k'an ch'a 


 S 


—_— 


one who commits a crime of 
corruption; t'an wu fan B% 4B, 

one who commits homicide; sha jen 
fan # AL 4% 

one who is fleeing from arrest; pei 
chui pu te 4K 36 $f 69 

one who is wanted for arrest; t'ung 
ch'i tsai an te 28 44 E x PC 

one whose two or more related 
acts constitute different crimes; 
ch'ien lien fan % ct 48, 

opium crime; yen tu tsui 2 % x 

opium offender; yen fan xl 4@, 
yen tu fan 3fq ES AG 

opium trade; fantu AR BA 

oppose; fan tui ie +t 

oppress, oppression; ya chih Vs 
al, ya pio JR 36 

order (n.), order (v. ); ming Be, 


ming ling za)  , p'an ling fil  , 


tse ling & 4 , tstai ting aX 
order to repent; tse ling hui kuo 
AA ie 3h 
order to stop; chih chih $i] ak 


organ of self-government; tzu chih 


chikuan § 33 rh Aj 
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organ which deliberates on punish- 
ment; i ch'u chi kuan 2h hi. t& Ay 
organize, organization; tsu chih 
48 4X, 
original judgment; ytian p'an FR. BI 
original owner; ylan chu R. z 
originate from [in the sense "'to be 
born of"], origin; ch'u shen 
eH 
overthrow; t'ui fan +8 4a 
ownership, ownership system; 
so yu chih fff H Hil 
ownership of the means of production; 


sheng ch'an tzu liao so yu chih 


AHR A ah 7a Sl 


pact; kung yeh 7 EAS) 
participation in a killing; ts'an yt 
sha jen LRM DN 
party [to a case], both parties; 
tang shih jen SA, 
shuang fang tang shih jen 3p D 
SEA 
Party committee; tang wei 3 Fy 
pass [an act, etc. ]; t'ung kuo 4a 
patriotic pact; ai kuo kung ytieh 
@ Ad x 
petrolman [lit., "household registra- 


tion policeman"); hu chi ching 


pay [a fine, etc. ]; chiao na ad 4h 
pay back [a debt]; ch'ing ch'ang 4 


HE , ch'ing li ch'ang huan 4 5 1% Kk 
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pay unpaid tax; pu shui #8 4%, 
payment for child-care expense; 
fu yl fei ta % & 
peasant class; nung min chieh chi 
RK te the 
penal system; hsing fa t'i hsi 
Al FB 4h 
penalize, penalty; ch'eng chu 45K Jw 
pending judgment; p'an chtieh hai wei 
ch'tieh ting 4"| RRA CH ge 
pending trial; hou shen Nik A 
people's commune; jen min kung she 
KAA St 
people's congress; jen min tai piao 
tami ARAM RAS 
people's council; jen min wei ytlan hui 
AKAD 
People's Government, jen min cheng 
uA Kh KA 
People's Republic of China; chung 
hua jen min kung ho kuo # x a 
A, * Av A 
period of limitation for prosecution; 
chui su shih hsiao te ch'i chien 
38 34 94 XK 69 BA TA 
perjury; wei cheng tsui 4 ZL bi 
persecute, persecution; p'o hai 
16 % 
person who prosecutes as a private 
individual; tzu su jen an AQY 
person whose whereabouts is unknown; 
hsia lo pu ming te jen f & An 
BA ay A 


personnel; jen yllan A_ A 
persuade, persuasion; ch'tian t'an 
% 2% . shuo ch'tlan 3%, #4 . 

shuo fu 2%, AR 

persuasion meeting; shuo fu hui 
Sa 

petition, petition for review (n. ), 
petition for review (v.); shen su 

? 2h 

petty bourgeoisie; hsiao tzu ch'an 
chieh chi J. “A PHY 4 

petty thief; hsiao t'ou ~). 4p 

place where shelter is provided; 
shou jung so WX ¥. PTT 

plan (v.); ch'i t'u a is 

pleading; su chuang 3 AR 

plot; kuei chi 27, ${. ts'e mou 
‘hat. yin mou ‘= 34 

police; ching ch'a “sf eS 

police bureau; ching ch'a chi 


LA 
policy; cheng ts'e $i 4 
policy of confession; chiao tai 
cheng ts'e id 4% IX Fa 
political appearance; cheng chih 
mien mao $K 36 @ 4¥, 
Political Consultative Conference; 
cheng chih hsieh shang hui i, 
EKG th Pik 
cheng hsieh Jy +h 


political-legal Party group; cheng 


fa tang tsu FX FEA % 4B 
political power; cheng ch'tian EX TK 


political right; cheng chih ch'tian li 
BK 5 4B 41 

position [official], post; chih wei 
HR, AZ 

power; ch'tian li +# A 

power [official]; chih ch'tian Hay Hi 

power of adjudication; shen p'an 


ch'tian x | te 


preliminary arrest; yli hsien tai pu 
Fh A xk 4A 
preparatory examination; yi shen 


FR S 


preparatory examination session; yi 


shen t'ing FA % Bz 


preparatory investigation; yli shen 


th G 


preparatory investigation record; 
yli shen pi lu | & BE BA 
preparatory investigation section; 
ylishenk'o $8 v3 AF 
prescribe; kuei ting #9, a 
prescribed by law; fa ting s$ Ke 
president of a court; fa ylian chang 
sb ARK 
presiding judge; shen p'an chang 
% PR 
presidium; chu hsi t'uan z Di: 18) 
presumption of innocence; wu tsui 
t'ui ting lun 3. x FB 3a 
prevent arson; fang huo PH AK 
prevent banditry; fang fei BH gE 
prevent espionage; fang tieh bG 
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prevent [the activities of] secret 
agents; fang t'e PF 4S 

prevent theft; fang tao '% B 

prevent treason; fang chien fF AF 

principal element; shou yao fentzu 
GE 4 

principal offender; chu fan ea 4¢, 

principal punishment; chu hsing 
z. FF] 

principle of officiality; chih ch'Wan 
ytian tse Hix He R. a 

prison; chien 8 , chien so & PFT 
chien yl BF 48k 

prison break; ytieh yl Hh xe 

prison cell; chien fang Be B 

prison raid; chieh yi #7 43k 

prison rule; chien kuei 8% 444 

probation [within the CCP], place 
on probation [within the CCP]; 

3% o% 


probationary expulsion [from office, 


liu tang ch'a k'an 


etc. ]; k'ai ch'u liu yung ch‘a k'an 
AR oA RD 
procedure; ch'eng hstt 4% & , 
shou hsti 4 yA 
proclaim; hstian pu o Af 
procuracy; chien ch'a ytian 
Ag & PR 
procurator; chien ch'a kuan a 


¥ , chien ch'a yan 4 om A 


Be 


an 


procuratorial committee; chien ch'a 


wei ylian hui HR ws ae 


procuratorial office; chiench'a shu EF 
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procuratorial power; chien ch'a 
ch'tlan RE Be #% 
profit; li jun ral =f 
profit-making; ch't li ¥< 4] 
prohibit, prohibited; chin chih 
ey 
proletariat; wu ch'an chieh chi 
& fi PG &R 
promulgate; kung pu “2 Ap , pan 
hsing #A4F, pan pu A A 
pronounce; hstian kao ge 
pronounce judgment, pronouncement 
of judgment; hstlan p'an Pl 
pronounce sentence, pronouncement 
of sentence; hstian p'an A | 
property; ts'ai ch'an at 3 ’ 
ts'ai wu ay 4 
property status; ts'ai ch'an chuang 
k'uang at js HR Wa 
prosecute, prosecution; chui su 38 
3h , kung su /2 3ff 
prosecutor, public prosecutor; 
kung su jen “2 ah AQ 
prostitute; ch'ang chi 4G AK 
protect; pao hu AZ. rt 


protest (n.), protest (v. ); k'ang i 
4h 3h 
prove, proof, probative; cheng ming 
Zi of . cheng shih an G 
provide shelter; shou jung 4X y= 
province; sheng & 
provision; kuei ting #8 % 
t'iao wen Ne -< 


provoke, provocation; t'iao po 


da. FR 
provoke dissension; t'iao po li chien 
de. 4k RE fel 
public employee; kung chih jen yWan 
HEA A 
public morality; kung kung tao te 
BA G1 
public order; kung kung chih hstl 
dy % ARIF 
public security; kung an ye D4 
public security bureau; kung an chil 
BZ A 
public security department, kung an 
t'ing “2 % Te 
public security division; kung an ch'u 
Dd 7 The 
public security household registration 
list section; kung an hu chi tuan 
iy “kf HH 
public security special agent; kung 
an t'e p'ai yuan 4> Bs 4% mA 
public security station; kung an p'ai 
ch'u so /p g aK HPA, 
p'ai ch'u so 3K bh PA 
public trial session; kung p'‘an t'ing 
x P| 
punish; chih tsui 4 x , ch'eng chih 
Ak 33, ch'eng ch'u AB Te , ch'eng 
fa rs $i], ch'eng pan cs HF , 
ch'u J, ch'u fa ra Si , ech'u 
hsing he #fi] » lun ch'u ie te 
punishment; hsing fa #1] 4) 


punitive restraint, restrain punitively; recognize; ch'eng jen AK 


chih ts'‘ai #\| 4x, 

purchase stolen property; shou mai 
tsang wu yk q Ba, 4% 

pursue [in the sense of 'prosecute"']; 
chui chiu 5B me 

pursue for criminal responsibility; 
chui chiu hsing shih tse jen 
4b Hl] & H 44 

pursue in order to arrest; chui pu 
38 28 

put into effect on an experimental 
basis; shih hsing aA, 4F 

put up for rent; ch'utsu 4, 4A 

put up for sale; ch'u shou 3) 1g 

question (v. ); chih wen | fe] > hstin 
wen BofA: shen hstin % 2m ’ 
shen wen % P| 


rank; chi pieh AR 4 
rape; ch'iang chien 59,44 


rape-murder; ch'iang chien sha jen 
8h 2F ALA 


reactionary, reactionary element; 


fan tung fen tzu J $4 > 
readjudicate, readjudication; keng 
shen 2 % , tsai shen A x 
real evidence; wu cheng 4% at 
rebuttal evidence; fan cheng Rm Z £ 
recall and replace [an official, etc. ]; 
ch'e huan FBK pa 
recant; fan kung 44 vad 
receive [a case, etc. ]; shou li 239 


recidivist; lei fan ¥ Iz 
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recommendation to arrest; li chieh 
tai 39 46 3K 44 

reconciliation agreement; t'iao chieh 
hsich i ZR] 44 4p ah 

reconsider, reconsideration; fu i 
Am 

record (n.), record (v.); chi lu 
du, 5k 

recover [stolen property, etc. ]; 
chui chiao 3B 4G 

recover sobriety; chiu hsing > #4 

rectification movement; cheng feng 


vin tng § RB $Y 


redeem one self from punishment; 
shu hsing Ae F| 

reduce sentence, reduction of 
sentence; chien hsing aay Ft! 

reexamine, reexamination, re- 
investigate, reinves tigation; 
fu ch'a 4 S 

reform-education; kai tsao chiao yti 
rhs HKG 

reform oneself, self-reform; tzu hsin 


A #ff 


reform through education; chiao yl 


kai tsao 4K % pk xB 


reform through labor; lao tung kai 


tsao ie $4 he xB - 


reform through labor camp; lao 


tung kai tsao ch'ang % $4 px 
YE 3H 


r¢form through labor service; lao i 
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kai tsao % ae axis 
reform through labor unit; lao tung 
B 44 KB tk 
regime; cheng ch'tan fe 4 
re 39 
regulation; chang ¥ , chang ch'eng 

3 AL » kuei ting 29 , ra 
rehabilitation through labor; lao tung 


chiao yang ig he 5K Ie 


release (n.), release (v.); shih fang 
release early, early release; t'i 


ch'ien shih fang +4 hi 44 x 


remit [punishment]; mien ch'u 

remove from office [or position], 
removal from office; ch'e chihfaX 
HX. ch'e hsiao chih wu ap 4A 


reorganization; cheng tun 7S t@ 


kai tsao tui 


regulate, regulation; kuan li 


repeated education fails to change; 
Iti chiao pu kai Bz AL Fr 2K 

repeated punishment fails to change; 
10 ching ch'u fa pu kai a 4 JE, 
$B] 2k 

repent, repentance; hui kuo he 8 

repent and reform, repentance and 
reform; hui kai ta CK 

replace in a regular election; kai 

aK AF 

replace in a special election; 


pu hstlan #R 3% 


report (n.), report (v.), make a 


hstian 


report; pao kao HK & 
repress; ch'l ti Jx 4% 
reseize, reseizure; tao suan AG 4 
resentence; kai p'an 2X. I 
reserve fund; ch'u pei chin 
fi A & 
residence; chu ch'u Ak. vA 
residential surveillance; chien shih 
chti chu BE RE, B Ak 
residents' committee; chi min wei 
yuan BR AG 
resist, resistance, offer resistance; 
fan k'ang eae , Wei k'ang 


%& du 


resist arrest; k'ang chili tai pu 
Ah 4B ak 4H 
resolution; chiieh i 3% 3% 
respondent [appellee]; pei shang su 
jen AR & BA A 
responsibility [official]; chih tse 
Fa 
a9 [of an old regime ]; 
fu pi 4R AF 
restoration of rights; fu ch'tian 
A A 
restrain; yieh shu £4 x 
retaliate, retaliation; pao fu HK AB 
retroactivity; su chi hsiao li sf R 
KKH . suchili #2 RAD 
retry, retrial; keng shen £ Es : 


tsai shen # ra 


return [a stolen article, etc. ]; chui 


huan 3B xm 


reverse the decision of a case; 


fan an $3 Ee 3 

review (n.), review (v. ); fu ho 
Ra 

revolution; ko ming ¥ AP 

reward; chiang li Hg i) 

right; ch'tian #%, ch'tan 1i HH 41 

right to speak out; fa piao yen lun 
ch'ian by Re 3 ae te. fa yen 
ch'tan 4 Z Fe 

righteously revolt, righteous 
revolt; ch'ii #z R 

rights and interests; ch'ian i t8 zB 

rights of citizens, rights as citizens; 
kung ch'tian 2 Hf , kung min 

Ky 4 4 


rights of the person; jen ch'tan 


ch'tian li 


A SB , jen shen ch'tian li 
AY G 41 
ringleader; chu mou che Zz 24 4% 
riot (n.), riot (v.), rioting; pao 
luan & iL. pao tung A 
rob, robbery; ch'iang chieh 4B t0- 
hsing ch'iang 47 +2. tsa ch'iang 


oh 22 


robbery on the roads; lu chieh 


Ye 42 


rotten and decadent; fu hua to luo 
> +, 
ay BO 
rule (n.); kuei chang 43,3 , kuei 
ch'eng #4 42. kuei tse 49 Ql 


rule (n.), rule (v.); t'ung chih 
KK 38 
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rule by law; fa chih sf 3 


sabotage; p'o huai ah 3E 

sanction; ch'u fen “yy 

sane; ching shen cheng ch'ang 
Hp et 

scene [of an incident, etc. ]; hsien 
chiang $f | +h 

scene of a crime; hsien ch'ang $4 , 


4h , hsing shih an chien te hsien 


ch'ang Fl] 2 3 A# a) 543% 
scrutiny; shen i v4 ah 
seal [indicating that the place to 


which the seal is attached has 
been closed]; feng yin tt en 

search (n.), search (v.); sou ch'a 
4h 

search Bie, sou ch'a cheng 
AAS 3 

secondary punishment; ts'ung hsing 
HR Fi 

secret agent; t'e wu 43 4h 

secretary-general; mi shu chang 
4t aR 

secretary of a Party branch; tang chih 
su $24 

secretly cross the borders of the 
state; t'ou ytieh kuo ching 
AT AR Bk, 

security [bond, note, etc. ]; cheng 
ch'tian Zt A 

security [in the sense of "safety'']; 
an ch'tian I B , chih an 33 J 


security adjustment committee; 
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chih an t'iao ch'u wei yan hui p'an hsing i Ft 
-h . r 
79 —-x oA 4 a a sentence to imprisonment; p'an 


security administration; chih an kuan t'u hsing $i] hit Fp 


li 4 ye o3 Ea 4 sentence to imprisonment but pro- 
security administration punishment; nounce the sentence suspended, 
chih an kuan li ch'u fa give a suspended sentence of 
34 ee a 22 i. ' imprisonment; p'an t'u hsing 

security defense committee; chih an hstian kao huan hsing $1 real 


pao wei wei yllan hui 35-2 4% 987 F'| e + 4% F'| 
4s | = . chih pao hui 34 4% ¢ serve concurrently; chien jen 


security detention; chih an chi liu # As. 
4% Be +9 6a serve one's sentence; fu hsing 
security detention warrant; chih an HR Ft 
chit liu cheng 3 +9 aq aL serve one's sentence in prison; 
security of society; she hui chih an tsai chien fu hsing rs a AR F | 
44 a 34 Bos serve the term of imprisonment; fu 
security section [of public security hsing hsing ch'i AR FH] Fi A 


bureau]; chih ank'o 54 2% $3} settler; i min 44 K, 
seduce, seduction; yu chien 34 +f severely; ts'ung chung ne ¢ 


seize and take to [the authorities, sexual intercourse; hsing hsing wei 

etc.]; niusung fQ 3A HA AF ~% 
seize forcibly; ch'iang to # os shift the blame to another person; 
seizure; chUt'i 46) 4g chia huo yl jen 4% #B AL 
self-criticism; tzu wo p'i p'ing smuggle, smuggling; tsou szu 

AA du oF A 4: 
self-education; tzu wo chiao yl solicit [funds]; ch'ou mu & % 

3] 4K RK % solicit donations; mu chitan Fe th 
self-examination; chien t'ao HR 3¢ solitary confinement [after sentence]; 
sentence (n.), sentence (v.), give a tan tu chien chin 4 AH Bs B24 


sentence; ch'u kk. p'an Fi, p'an solitary confinement [before 
ch'u #) Jee. p'an hsing Za) Ft'| sentence]; tan tu chi va xf 4% 
sentence lightly; ch'ing p'an #3 | ¥%, +9 


sentence to criminal punishment; solve a case; p'o an bk, 
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p'o huo an chien BR 4 A state security; kuo chia chih an 


so i - chu ch'tian ¢ te 
vereignty; chu c 5 3 4 ea Be 34 
speak reason struggle; shuo li tou stateless person; wu kuo chi jen 
Z4 es A 

cheng 3¥, 38 F4 # HA 
special amnesty; t'e she 44 AK statement k'ou kung p jd, kung 
special compensatory allowance; yu tz'u Ae 44 

fu Ae 48. statement of confession; t'an pai shu 
special district; chuan ch'ti 5 be 42 6 Zz 


special prevention; t'e shu yti fang stateme nt of guarantee; pao cheng shu 


44 BR FA kia B 


special privilege; t'e ch'tian He +4 stateme nt of repentance; hui kuo shu 
speculation; tao pa 44!) #&, t'ou chi +e 3h Z 


AL 48. t'ou chi tao pa FY AB MIE status [social]; ch'eng fen RK, hy 


speeding [in a vehicle]; ch'ao su status identification booklet; shen 
: * 
#3 reg fen pu ¥ > A 
spouse; p'ei ou A414 stay of execution; yen ch'i chih hsing 
spread germs; san po ping chitin 4 ita Fn, 45 
ee 
AX Be Fh ia) stay of execution of punishment; hsing 
‘ . tt ; . P @ 
spread poison; t'ou fang tu wu AL fa te yen ch'i chih hsing F| | 64 


AK yy» vou tu ZY A aé 4A 3H 49 


spread rumors; san pu yao yen x steal; ch'ieh ch'ti x HX, tao ch'ieh 


4% 4h $: tsao yao x 3% B x , tlou ch'ieh Afi %. 
spy (n.), spying; chien tieh FA gu: t'ou tao “7f1) if 
chen tieh AB 3H steal and use; ch'ieh yung Ss A. 


standard rule; chun tse AE All tfou yung ir Al 
standing committee; ch'ang wei hui stir up dissension; po nung shih fei 


¢ ae , ch'ang wu wei ytlan ah F, oe. ak 
hui 7 454 ae stockholder; ku tung Ag z 


state; kuo chia 1K Be strangle; chiao shou &¥ 2] 
State Council; kuo w yllan street office; chieh tao pan shih 
Aa cna BG 3h HOF # he 

state secret; kuo chia chi mi strike [a person, etc. ]; ou ta 


KF ah 7 BR ty 
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strike [with a vehicle] and injure; 


ch'uang shang + A% 


strike a case from the record; 


chu hsiao an chien 3% ra & A4 


struggle (n.), struggle (v. ); 


tou cheng a) 2 


struggle meeting; tou cheng hui 


Ae 


subagency; p'ai ch'u chi kuan 
i hh He BF 
subbureau; fen chil ys A 
submit to the law; fu fa AR $ 
subsidy for living expenses; sheng 
huo pu chu fei # i4% AR ay) x 
subvert, subversion; tien fu rt A 
suicide; tzu sha 2] AY 
summon; ch'uan 4 , ch'uan huan 
AF off 
summon and interrogate; ch'uan wen 
A$ 78 
summons; ch'uan huan cheng 
A$ of Ze 
supervise, supervision; chien tu 
k 
as 
supervise labor, supervised labor; 
chien tu lao tung By #S- 3) 
supervise production, super vis ed 
production; chien tu sheng ch'an 
bk 
Be 4 ZB 
Supervision Commission [ of the 


CCP]; chien ch'a wei yan hui 


ERAT 


supplementary civil compensation; 
fu tai min shih p'ei ch'ang 
At AD 86 1B 
supplementary investigation; pu 
ch'ung chen ch'a FAR 48 & : 
pu ch'ung chien ch'a #4 % 
4% H 
supplementary punishment; fu chia 
hsing #4 go Ft! | 
support (children, etc. ); fu yang 
tk A 
suppress, suppression; chen ya Be 
Nix , ch'eng chih Age 34, ya 
chih Jag 4) 
suppress counterrevolution, 
suppression of counterrevolution; 
chen fan Bua Ke 
suppress criticism; ya chih p'i p'ing 
JK Fi) tes 3 
Supreme People's Court; tsui kao | 
jen min fa ytian KAAK FR, | 
surprise attack interrogation; t'u 


chi hstin wen RE. Shin PF 


surrender voluntarily, voluntary | 


surrender; t'ou an 4k =* tzu 
shou A G , tzu shou t'ou an 
Os 

surveillance; chien shih EA AR, 


survivor benefits; fu hsti chin 


4a tin 4 
suspect; hsien i fen tzu AR Bee 


+> , hsieni jen 4#. BR A 


suspend from office; t'ing chih 
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chih wu \B Bia HEX, H- term of imprisonment, term of 


suspend sentence, suspension of punishment; hsing ch'i 7A] #4 
sentence, suspended sentence, term of office; jen ch'i 44 HA 
Suspension; huan ch'i 4g HA, term of punishment has expired; 
huan hsing #h #1 hsing man #1] oh 

suspend temporarily; chan huan territory; ling yl 4A +%, 

#f Et a terror, terrorism; k'ung pu ¥%, Yh 
suspended death [sentence]; szu huan_ testify; tso cheng AE SE 
Wes 4B testimony; cheng yen 2g 3 


swindle; cha p'ien ey: be chao yao theft; ch'ieh ch't % H&, ch'ieh tao 
ch'uang plien 42 ¢% 4% 6% . ty @ , hsing ch'ieh 4 % . 
ch'i cha #X 3k, kuai p'ien 43 8% tao ch'ieh 3 % , t'ou ch'ieh 

swindler; cha p'ien fan 3k bh Aty Ny t , t'ou tao Aap A 


p'ien tzu R37 x theft and use; ch'ieh yung J fl , 
system of the court of second ttou yung fay A 

instance as the court of last theory of favoring the defendant; 

instance; liang shen chung shen yu li pei kao lun A 4'| AA 3p 

chih WH AK E yl thief; tao ch'ich fan 2% 7 es 


thought reform; szu hsiang kai tsao 


take away by force; chieh to #2 if 2, 48 2k 
— 
take an offender into custody; ya fan threaten. throat wel heleh BA % 


4f 42 to each according to his labor; 


take by force; pa chan % 3 an lao ch'l ch'ou 4% B Ix OH 


take into custody; k'ou ya to +9 ‘ trace (v. ); chui ch'a oA S 


aoe 3& 49 trace [of a crime, etc. ]; hen chi 
take the lead in raising an uproar; Fp. dh 


tai t'ou ch'i hung 9B au wae trace of a crime; tsui chi ye han 


a ka traffic accident; chiao t'ung shih ku 


%, 44, # KMS HK 


tax Jaws and regulations; shui wu fa traffic regulation [in the sense of 


kuei 4. Ft £4 "regulation of traffic']; chiao 

tax levy; cheng shui 48k 4? t'ung kuan li qe ia FB ra 2 

tempt, temptation; yin yu §| 4 ‘ traffic violation; chiao t'ung wei chang 
yuno 2 & re 
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traitor; mai kuo tsei a EN an, 


transaction; chiao i e h 

transform unlawfully; ts'uan kai 
Baw 

treason; p'an kuo BR 1K 


treason [to China]; han chien tsui 


At F 
tribunal; fa t'ing F a 


tribunal for the protection of economic 


construction; ching chi chien she 
pao hutting £4 s¥K ZY 
Me 


try [a defendant], trial; shen p'an 


% > 


type of crime, type of offense; 
tsui ming # 5 


unauthorized reduction; k'o k'ou 


#4 40 
undermine; p'o huai bh $e 


understand the nature of [one's 


acts, etc. ]; pien jen Ht 33; 
undistricted city; pu she ch'ti te shih 


SBR 1% 64 F 
unfit to discharge one's duties; pu 
ch'eng chih Ay 4h HEX 
unified purchasing and marketing 
[state]; t'ung kou t'ung hsiao 
unjust enrichment; pu tang te li 
iB 14 4! 
unjust judgment; wang p'an 43 4 


pu fa 4.35 , wei fa gt 
unlawful gain; wei fa so te 
id sk th 44 
unlawful operation of a business; 
pu fa ching ying Ay 3 4% # 
uprising; p'anluan 34 AL 
usurp; ch'ieh cht rp ah 
utilize public resources for private 


gain; chia kung chi szu 


VR > HH 42 


vagrancy [used in Republic of 
China's Law for the Punishment 
of Police Offenses]; yu tang 
HE iB 
vagrant; yu min 37% fA, 
vehicular operation; ch'e liang 
hsing shih 2H 45 by 
verify, verification; cheng shih 
3x -g. yin cheng ep ZE 
vice-president of a court; fa ylian 
fu yan chang 54 (¢_3') FA RK 
viciously beat to death; tu ta chih 
ou $ AT Fk a 
victim; pei hai jen 2% es eae 
village public security representative; 
ts'un kung an yan tf YY % A 
violate, in violation of; ch'u fan 


A% Ae,, wei fan 38 fp. wei 


pei 3 4h 


violate democratic centralism; wei 


fan min chu chi chung chih 3 fx 


unlawful; fan fa Aa #. fei fa AEX ; , Ri BE f #i| 


violate the law, violation of law; 
i shen shih fa 2A H ZA, f ; 
wei fa x A 

violate the law and be derelict in 
one's duty; wei fa shih chih 
kK RK 

violate sexually; chien yin at 4G 

violator; wei chang che 3 x 


violence; pao hsin - 
Bee de dt 
violent resistance; pao li k'ang chil 


Ao tute 
vote; hstian chti 3 Sg 


war criminal; chan cheng tsui fan 


H ? $ 40. 
warden; chien yti chang B SKE 
warn, warning; ching chieh ex , 


ching kao Ls + 


warrant for commitme nt to custody; 


ya p'iao +9 Zz 


waste state assets; lang fei kuo chia 


tzu ts'ai ok B il | at 


watch [in the sense of "keep under 
surveillance"]; chien shih a FB 

weapon used to commit a deadly 
act; hsiung ch'i YW, x 


widow; kua fu Kak 
will [for disposition of property 


at death]; i chu me “fs, 
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willful; jen i 44 Ay 

withdraw [from a case, etc. ]; 
hui pi «@ oH 

witness; cheng jen $E A.» jen 
cheng A 3k 

worker class; kung jen chieh chi 
ZAPE 

workers' union; kung hui 

wound (v.); shang Ag, shang hai 


Ak Z , tashang 47 es 


wound with a knife; tao shang 


24% 


written decision; ts'ai chlieh shu 
RAZ 
written order; ts'ai ting shu 
written order for execution [of 
sentence]; chih hsing shu 
Az 
Hn. 44 2 
written petition for review; shen 
h Zf 
su shu @ ast zg 
wrong, wrongdoing, wrongful; 
g 
ts'own $B 3k 


wrong (v.), be wronged; ylian 
wang 4, 4 


Youth League; ch'ing nien t'uan 


+4 
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Accusation meeting. See Criticism 

Act for Mediating Civil and Criminal Cases 
in Shensi, Kansu, and Ninghsia, 130 

Act of the PRC for Organization of City 
Residents’ Committees: 123; enacted, 19n; 
arts. 1-10, 110-112 

Act of the PRC for Organization of City 
Street Offices: enacted, 19n; arts. 1-7, 
109-110 

Act of the PRC for Organization of Public 
Security Stations. See Public Security Sta- 
tion Act 

Act of the PRC for Punishment of Corrup- 
tion. See Corruption, Act for Punishment 
of 

Act of the PRC for Punishment of Counter- 
revolution. See Counterrevolution, Act for 
Punishment of 

Act of the PRC for Reform Through Labor. 
See Labor Act 

Adjudication, viii, 36-38. See also Trial 

Adjudication committee: Court Law, art. 10, 
487; query, 487; case, 487-488: use, 488; 
Court Law, art. 12, 565, 566; discussion, 
566, 568 

Adjudication supervision. See Postconviction 
review; Procuracy supervision 

Adjustment committee: background, 179- 
180; implementation, 180-185; nature, 
185—188. See also Socialist patriotic pact 

Administrative sanctions: introduction, 16; 
hierarchy of informal, 20; hierarchy of 
formal police-imposed, 20-21; when no 
decision to prosecute, 36; Mao on use of, 
86-87, 104-105; types, 213-214. See also 
Compensation; Confiscation; Detention; 
Fine; SAPA; Statement of repentance; 
Warning 

Administrative village, 117-118, 123 

Adultery, 318-326 

Aggravating factor: SAPA, 24; SAPA, art. 
21, 228: cases, 228, 229, 230, 416; query 
on maximum increased punishment, 230; 
Act for Punishment of Corruption, art. 
4, 309-310 

Agricultural producers’ cooperative, 118 

Amnesty, 629-633 

Amnesty Order of the Chairman of the 
PRC, Special, 629-631; Execution, 631- 
633 

Analogy, 336-341; under the Ch’ing, 6; un- 
der the PRC, 23, 49, 50; SAPA, art. 31, 
220; Act for Punishment of Counterrevo- 
lution, art. 16, 302 


Anderson, Raymond H., 16n, 504n 

Antirightist movement: effect on evolution 
of legal system, 14-15; general supervi- 
sion by procuracy, 29; government sensi- 
tivity to error, 42; judicial autonomy, 47; 
Lectures, 58; Political-Legal Research, 59; 
Mao’s speech on framework for applica- 
tion of punishment, 83; self-examination, 
159-160; socialist patriotic pact, 179; Re- 
habilitation Through Labor Decision, 261; 
public trial, 468-474 

Appeal, 38-40, 50, 548-549, 549-565; Court 
Law, 12; cases, 376, 551, 553, 555 

Arrest, 11, 17, 28, 33-34, 108, 360-365. See 
also Arrest Act 

Arrest Act: enacted, 11n; distinction be- 
tween arrest and detention, 28-29; art. 5, 
28n; guarantee, 29n; art. 9, 31; recom- 
mendation to arrest, 33n; sanction against 
officials, 43n; quotation of art. 12, 332; 
arts. 1-8, 11, and 13, 360-362; art. 6, 
restated, 362-363; queries on pretrial con- 
finement, 376-377; arts. 9-10, 386; quo- 
tation of arts. 5 and 9, 389; art. 12, 584— 
585; discussion of art. 5, 405 

Arrest and Detention Act of the PRC. See 
Arrest Act 

Assessor, 11-12, 13, 38, 430-435. See also 
Instructions of the Ministry of Justice of 
the PRC Relating to the Number, Term 
of Office, and Methods of Selection of 
People’s Assessors 


Bad element, 24-25, 27, 95—96 
Barnett, A. Doak: mediation under Nation- 
alist government, 129-130; social manip- 


ulation, 143-144; group indoctrination, 
602-611 
Berman, H. J., 15n, 5in, 52n; volunteer 


police, 119-121; Soviet procuracy, 378 

Berman, H. J. and J. W. Spindler: correc- 
tional labor in Soviet criminal code, 283n; 
Soviet criminal code, art. 7, 338n, and 
art. 97, 376n 

Bill of prosecution, 17, 36, 37, 466-468 

Bodde, Derk: quotation from Confucius, 3; 
quotation from Shu-hsiang, 296n; status 
in Ching law, 511n 

Bonnichon, André, 369-372 

Bowie, Robert R. and J. K. Fairbank, 187n 

Brandt, Conrad, 71n 


Capital punishment. See Death penalty 
Catty: defined, 168 
Causes of crime: Marxist explanation, 74 
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CCP and CYL, 20, 131-139; disciplinary 
procedures, 25, 188-192 

Censure, 20 

Central People’s Government Council, 148n 

Chang Chien: rehabilitation through labor, 
238, 251n, 269-270, 271-272 

Chang Chih-pen: Republic of China, police 
offense, 250n; and criminal code, art. 1, 
338n 

Chang Hsin, 4n 

Chang Hui, 16n; principle of officiality, 354— 
355; bourgeois court procedure, 424; right 
to defense, 471-472; principles of prompt- 
ness, directness, 473-474; and of oral 
presentation, replacement of judges, di- 
rectness, 484-485; and of directness in ap- 
peal, 554 

Chang Ting-ch’eng, 98 

Chang Tzu-p’ei, 30n, 31n, 32n, 33n, 34n, 
35n; evaluation of statement of defendant, 
392-394; and of evidence, 399-403, 404— 
405; judge’s free evaluation of evidence, 
485-486; Party control of courts, 496 

Chang Wu-yiin, 17n, 18n; impact of great 
leap forward on procuracy, 413-414; co- 
Operation among procuracy, police, and 
courts, 424, 474-476; on-the-spot adjudi- 
cation, 474-476 

Chao Yiian: trial procedure, 423-424; pun- 
ishment, 508n 

Ch’en Ho-feng, 4n 

Ch’en Huai-ning: informal sanctioning by 
policewomen, 153-154; cooperation be- 
tween police and masses in investigation, 
357-358 

Ch’en Kuo-liang, 291 

Ch’en Mei-ying, 149-150 

Cheng Wen-chung, 287 

Chi Wen: relation of courts to other state 
organs, 494-495; Party control of courts, 
497-498 

Chia Ch’ien, 486, 492, 493, 496 

Chiang I-fan, 219 

Chiang Kai-shek: government of law, 3; 
China's Destiny, 69; restoration, 76 

Chiang Shih-min: mediation, 141-142; self- 
examination, 159-160; large character 
poster, 163 

Chiao: defined, 205n 

Chinese Communist Party. See CCP and 
CYL 

Ch’ing: pressure to produce criminal, 5—6; 
code, 6—7, secs. 44 and 186, 338-339; 
informal sanctioning, 170 

Chomé, Jules, 449-453 

Chou En-lai, 297 

Chou K’e-yung, 587 

Chu Yao-t'ang, 492, 493 

Ch’ti Tung-tsu, 6n, 68 

Chugunov, Vladimir, 8n; decision not to 


prosecute, 408; case of rescinded sentence, 
574; court spot check of cases, 582 

Chung Yu, 32 

City Traffic Rules: power to detain, 285 

Coercion: SAPA, art. 23, 230 

Cohen, A. A., 71n 

Cohen, Jerome Alan, viiin, 4, 60n, 98n 

Cohen, Ronald E., 435n 

Collective responsibility system, See Pao- 
chia system 

Combined punishment, 545-547; SAPA, art. 
22, 230 

Commission Internationale Contre Le Ré- 
gime Concentrationnaire, 588 

Common Program of the CPPCC, 9n; art. 
7 cited as basis for Provisional Measures 
for Control of Counterrevolutionaries, 
277; charter of PRC, 298; art. 17, 298; 
art. 7, 299; art. 7 cited as basis for Act for 
Punishment of Counterrevolution, 299, 
300; art. 18, 308; basis for Act for Pun- 
ishment of Corruption, 308; quotation of 
art. 39, 349; art. 7 cited as basis for Labor 
Act, 589 

Commune: how formed, 118; administrative 
village, 123; relation to other organs, 141; 
disputes settled by cadres of, 147 

Communist ideology, 71-96 

Communist Youth League. See CCP and 
CYL; Constitution of the CCP; Constitu- 
tion of the CYL 

Compensation, 42; SAPA, 20; Const., art. 
97, 42n; cases, 49, 208, 209, 219, 223, 
236, 267, 572, 576, 584; police mediation, 
152; SAPA, art. 29, 205; Act for Punish- 
ment of Corruption, art. 8, 310-311; not 
criminal punishment, 515 

Compensatory fine. See Compensation; Fine 

Complaint by defendant: effect, 29; Const., 
art. 97, 29n 

Comrades’ court, 103, 170-179; compared 
to adjustment committee, 185 

Conditional release: revocation, 44; Labor 
Act, art. 68, 620-621, and art. 70, 621; 
cases, 624-626; Lectures, 626-628: cases, 
628-629 

Confession: Ch’ing use of torture to pro- 
duce, 6; attitude toward, 27, 30, 35, 49; 
evidentiary value, 33; effect of failure to 
make, 50, 551; after struggle, 166; case, 
554 

Confinement, 365-368; protections against 
prolonged, 376-386; to quarters under 
Police Act, art. 10, 585; during reform 
through labor, 619 

Confiscation: SAPA, 20-21; as criminal 
sanction, 21, 517-519; SAPA, art. 4, 205, 
and citation of art. 4, 212; Lectures, 212- 
213; Act for Punishment of Counterrev- 
olution, art. 17, 302; Act for Punishment 





a 


of Corruption, art. 3, 309, art. 6, 310, and 
art. 8, 311; Labor Act, art. 40, 367 

Confrontation of witness, 13, 16, 30, 49 

Confucian attitude toward law: 61, 62-70, 
74, 104; background for reform through 
labor, 588, 604 

Congresses and Local People’s Councils of 
the Various Levels, Law for the Organiza- 
tion of Local People’s: art. 17, 384; art. 
6(6), 490; art. 6, 494 

Constitution of the CCP: disciplinary meas- 
ures, 20n, 43n; arts. 1-4, 19-21, 43-51, 
and 55-60, 132-139; arts. 13-14, 17-18, 
and arts. 52-54, 189-190; reference to 
arts. 2, and 9, 500 

Constitution of the CYL: disciplinary sanc- 
tions, 20n, 43n; age of members, 131n 

Constitution of the PRC, 12n, 29n, 42n; en- 
acted, 11n; support from bourgeoisie, 85; 
rights prescribed, 86; arts. 49, and 100, 
202n; SAPA enacted under art. 49, par. 
12, and art. 100, 205; court power to ad- 
judicate, art. 73, 214, and 280; art. 81, 
227; rehabilitation through labor decision 
based on art. 100, 249; obligation of 
citizen, 255, 470; constitutionality of re- 
habilitation through labor, arts. 31, and 
100, 271-272; Lectures’ quotation of art. 
22, 317; art. 89, 360; Arrest Act’s quota- 
tion of art. 89, 360; art. 97, 377; arts. 81- 
84, 378-379; arts. 27, and 35-36, 384: art. 
80, 386; arts. 73-74, and 79-80, 425; art. 
75, 430; art. 76, 435, and 441; art. 77, 
443; right of defense, 473; art. 78, 483; 
quotation and interpretation of art. 78, 
486, and 495; arts. 27-28, 31(9)-(10), 
59. and 74, 489-490; independence of 
court, 493; separation of powers, 493; 
arts. 31, and 80, 493-494: comment on 
arts. 1, and 18, 500; art. 85, 510; quota- 
tion of art. 103, 520; quotation of and 
reference to arts. 18, and 1, 500; art. 19, 
522; reference to and discussion of art. 
79, 559; art. 97, 583; restatement and dis- 
cussion of art. 97, 583; arts. 27, and 31, 
629 

Contradiction: between enemy and people, 
among people, 22-23, 26, 34, 83-88 

Control, 21, 37, 44, 58, 111, 275-285, 526, 
594; cases, 178, 179, 293, 294-295, 375, 
376, 414, 508, 527, 528, 580-581; for gov- 
ernment employees, 194, 199; prescription 
in Act for Punishment of Corruption, art. 
3, 309 

Control of Counterrevolutionaries in All 
Cases Being Decided Upon by Judgment 
of a People’s Court, Decision Relating to, 
279; explanation, 279-281; query, 283; 
quotation and discussion, 285 


Control of Counterrevolutionaries, Provi- 
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sional Measures of the PRC for: enacted, 
21n; background, 276-277, 279-280; arts. 
1-15, 277-279; queries, 279; comment on 
art. 7, 280; summary of art. 5, 281-282; 
discussion of art. 6, 282; summary, 284; 
deprivation of political rights, 520 

Controlled production. See Supervised labor 

Cooperation among police, procuracy, and 
court, 140, 141, 480-481 

Corruption, 307-314 

Corruption, Act for Punishment of: con- 
duct, 22n; aggravating factor, 37n; miti- 
gating factor, 38n; control in art. 3, 282; 
explanation of need for in Lectures, 308; 
arts. 1-18, 308-311; adoption on basis of 
Common Program, art. 18, 312; quotation 
of art. 7 in Lectures, 333; quotation and 
discussion of art. 7, 349-351; discussion 
of art. 3, 514; fine, 515; confiscation, 517; 
case under art. 3, 531n 

Corruption, Waste and Overcoming Bureau- 
cratic Errors, Several Regulations Relat- 
ing to: control, 282 

Counterrevolution, 52, 298-307 

Counterrevolution, Act for Punishment of, 
22, 38n, 60, 277; implementation, 299; 
arts. 1-21, 299-302; analogy, 336, 337- 
338; quotation of art. 18, 349; reference 
to art. 14(4), 451-452; confiscation, 517; 
quotation and discussion of art. 15, 546 

Counterrevolutionaries, Decision Relating to 
Dealing Leniently with and Placing Rem- 
nant City: pars. 1-3, and 6-9, 303-304 

Counterrevolutionary Act. See Counterrevo- 
lution, Act for Punishment of 

Counterrevolutionary Activity, Instructions 
Relating to Suppression of: death penalty, 
536 

Court: staffed by CCP and CYL members, 
13; organization, 18-19, 424—428: review 
of criminal sanction, 48, 49-50: Mao on 
need for strengthening, 73, 74; statistics 
on, 78-79. See also Court, independence 
of 

Court, independence of, 12, 15, 60, 483, 
493; subjection to other government or- 
gans, 493-495; subjection to Party, 495- 
506 

Court Law: enacted, 11n, 19n, 39, 40n, 224; 
summary, 11-12; arts. 1-3, 14-25, and 
28-30, 425-428; arts. 8-9, and 35-37, 
430-431; authority for instructions on 
assessors, 431, 432; art. 7, 435, and ref- 
erence to, 442; art. 13, 443; right of de- 
fense, 473; reference to art. 4, 483, and 
quotation and interpretation of, 485- 
486; art. 10, 487; arts. 31-34, 490-491; 
art. 5, 510; quotation and discussion of 
art. 115), 556-537; arts. 9, 11, 22, 25, 
and 30, 549-550; reference to art. 11, 
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557; discussion of chap. 2, and art. 14, 
559; reference to art. 11, 564; arts. 12, 
14, 22, 25, and 30, 565-566; quotation 
and discussion of art. 12(1), 566: discus- 
sion of art. 9, 567; reference to, 568; quo- 
tation and discussion of art. 12, 569; case 
under art. 12, 572 

Criminal code, Chinese Communist: plans 
for, 12; failure to enact, 14, 16, 22; SAPA 
as nearest thing to, 24; recognition in 
Lectures of need for, 82-83 

Criminal sanction: hierarchy, 21; for offi- 
cials, 43; review of, 48, 49-50; types, 213- 
214 

Criticism: sanction against official, 43; re- 
semblance to clan sanction, 51, and to 
Soviet sanction, 51; Mao on use, 86, 104— 
105; use in mediation, 128; use by Party, 
132, 138, 189, 190; use, 158; nature, 
160-163; comparison to struggle, 165, to 
comrades’ court, 177, and to adjustment 
committee, 185; cases, 215, 223, 365, 375, 
488, 586; use in Loafers’ Camp, 242, in 
rehabilitation through labor, 260, and in 
supervised labor, 292 

Criticism-education: hierarchy of informal 
administrative sanctions, 20; organ dis- 
pensing, 25; cases, 26, 41, 221, 222, 225- 
226, 232, 234, 457, 563-564, 581; use, 
94, 128, 132, 133, 146, 172, 190, 193, 194, 
196, 197, 206, 323 

Currency, Provisional Act for Punishment 
of Crimes that Endanger State, 315; ref- 
erence to art. 11, 349; fine, 515; confisca- 
tion, 517 


Death penalty, 82, 535-544; hierarchy of 
sanctions, 20, 21, 534, 535; Court Law 
prescription for review, 40; for counter- 
revolution, 277, 508; Act for Punishment 
of Counterrevolution, arts, 3, 4, 5, 6, and 
7, 300, arts. 8, 9, 10, 11, 12, and 13, 301, 
art. 15, 302, and prescription in art. 3, 
309; cases, 352, 352-353, 419, 452, 462, 
539, 541, 542-543, 620, 621; Arrest Act, 
art. 2, 361; deprivation of political rights, 
521; suspension of sentence, 537-539, 
596-597; for counterrevolution, 578; am- 
nesty decree, 630-633 

Death Penalty Cases Shall Be Decided by 
Judgment of or Approved by the Supreme 
People’s Court, Reply to the Supreme 
People’s Court Relating to Problems of 
How to Execute the Resolution that, 541- 
542; query, 543 

Debate, 165 

Decision of the Standing Committee of the 
NPC of the PRC Relating to Cases the 
Hearing of Which Is Conducted Non- 
publicly, 442 

Decision of the Standing Committee of the 


NPC of the PRC Relating to Control of 
Counterrevolutionaries in All Cases Being 
Decided Upon by Judgment of a People’s 
Court, 279-281, 283 

Decision of the Standing Committee of the 
NPC of the PRC Relating to Dealing 
Leniently with and Placing Remnant City 
Counterrevolutionaries, pars. 1-3, and 
6-9, 303-304 

Decision of the Standing Committee of the 
NPC of the PRC Relating to the Problem 
of Appointment and Removal of Judges 
of the Supreme People’s Court and Local 
People’s Courts of the Various Levels, 491 

Decision of the Standing Committee of the 
NPC of the PRC Relating to the Problem 
of Whether Presidents of Local People’s 
Courts of the Various Levels and Chief 
Procurators of Local People’s Procuracies 
of the Various Levels May Concurrently 
Serve As Constituent Officers of People’s 
Councils of the Various Levels, 494 

Decision of the Standing Committee of the 
NPC of the PRC Relating to Whether 
Persons Who Have Been Deprived of Po- 
litical Rights May Serve as Defenders, 
435-436 

Decision of the State Council of the PRC 
on Abolishing Railroad and Water Trans- 
portation Courts, 428 

Decision to prosecute, 35-36, 405-422 

Defenders, Decision Relating to Whether 
Persons Who Have Been Deprived of Po- 
litical Rights May Serve as, 435-436 

Defense, right to, 12, 13, 15, 17, 49, 50, 
347-348, 435-441 

Dekkers, René, 458-460 

Demerit: use in reform through labor, 45, 
619; in comrades’ court, 172, 176, 179; 
in Loafers’ Camp, 242; and for govern- 
ment employees, 194; Act for Punishment 
of Corruption, art. 3, 309; case, 223, 365; 
Police Act, art. 10, 585 

Demotion: use in comrades’ court, 172; and 
for government employees, 194, 198; 
cases, 223, 264, 321, 586; National Agri- 
cultural Development Outline, 287; Act 
for Punishment of Corruption, art. 3, 
309; Police Act, art. 10, 585 

Denunciation. See Struggle 

Deportation of foreigners, 21 

Deprivation of political rights, 519-522; 
supplementary criminal sanction, 21; right 
to vote, 94, 96; ability to join residents’ 
group, 111; use for government employ- 
ees, 194, 199; cases, 258, 541; control, 
277-278, 280, 281; Act for Punishment of 
Counterrevolution, art. 17, 302; Act for 
Punishment of Corruption, art. 11, 311; 
suspended sentence, 526 

Detention, 11, 21, 26, 28-30, 58, 232, 528; 





hierarchy of formal administrative sanc- 
tions, 20; cases, 26, 208, 209, 211, 215, 
219, 222, 225, 226, 228, 229, 230, 235, 
236, 293, 364, 376, 391, 414, 416, 417, 
418, 420, 481, 584; SAPA, difference from 
arrest under Arrest Act, 28-30, 360-363; 
Labor Act, 30n; Police Act, 108; SAPA, 
210-212, art. 3(3), 205, art. 3(2), 210, 
art. 5, 214, art. 6, 215, arts. 7, and 8, 216, 
arts. 9, 10, 11, and 12, 217, art. 13, 218- 
219, art. 14, 219, art. 15, 220, and art. 17, 
221; Lectures, 211-212; application for, 
221-222; use in Loafers’ Camp, 241; con- 
trol differentiated, 283; City Traffic Rules, 
285; means of apprehension, 358-360; 
substitution for fine, 516; suspension of 
sentence, 522-526. See also Arrest Act 

Disqualification of judge: Court, Law, art. 
13, 443 

Double-anti movement, 601-602 

Douglas, R. K., 97 

Drunkenness: and _ responsibility under 
SAPA, 24; and responsibility for criminal 
conduct, 347; SAPA, art. 28, 235; cases, 
235-236, 236, 480-481; queries, 237 

Duyvendak, J. J. L., 507n 


Enemy, definition of, 85, 90-91 

Evaluation committee: cases, 385-386, 576- 
578, 581 

Evidence, 32—33; new, 40; evaluation, 391- 
405; witnesses’ testimony, 397; real, 397— 
398; documentary, 398; expert, 398-399; 
on-the-spot examination, 399 

Explosive Articles, Rules for Regulation of: 
art. 10, 237 

Expulsion, 20n, 188, 193; use by comrades’ 
court, 172; Const. of CCP, 189, 190; use 
for government employees, 194, 197, 199; 
cases, 191-192, 229, 235, 264, 265, 321, 
364, 417, 420, 585; rehabilitation through 
labor, 249, 257, 258, 261; for rightist, 
290; Act for Punishment of Corruption, 
art. 3, 309 


Fa: dichotomy between fa and /i, 62-70 

Fainsod, Merle, 15n, 52n 

Fan Ming: criticism of Lectures on retro- 
activity, 15n, 23n, 351; on analogy, 23n, 
339; on time limit, 353n; and on aboli- 
tion of death penalty, 543 

Fees by Lawyers, Provisional Measures for 
Receipt of, 39n; arts. 1-14, 436-438 

Feng Jo-ch’uan, 4n 

Finality of decision: lack of, 41, 49, 50 

Fine: hierarchy of formal administrative 
sanctions, 20; as criminal sanction, 21, 
515-517; use by adjustment committee, 
184; SAPA, 209-210, rarely applied, 26, 
art: 3(2), 205,, art: 5) 214, att. 6, 245, 
arts. 7, and 8, 216, arts. 9, 11, and 12, 
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217, art. 13, 218, art. 14, 219, art. 15, 
220, art. 26, 232, and art. 27, 233; cases, 
209, 218, 219, 223, 232, 234, 236, 375; 
Soviet Union, 210; Provisional Customs 
Law, and tax statutes, 285; Act for Pun- 
ishment of Corruption, art. 6, 310. See 
also Compensation 

Fire Preveniion Supervision Act of the 
PRC: art. 11, 237 

Five noes, 601-602 

Five too many movement: mediation, 127- 
128 

Forced labor, 588 

Fornication, 318-326 

Fu Weng, 4n 

Fukushima Masao, 8n, 42n; compensation 
for infringement of rights, 583 

Fuller, Lon, viiin, 49n 


Gittings, John, 121 

Goals of punishment: Lectures, 80-82, 94, 
96 

Goldstein, Joseph, 170n 

Government and factory employee disci- 
plinary procedures, 20n, 192-199, 584- 
586 

Gower, L. C. B., 241-244 

Great leap forward: and judiciary, 17; and 
rehabilitation through labor, 260; and 
public trial, 474-487; and judicial coop- 
eration with police and procuracy, 479- 
480 

Greene, Felix, 155 

Guarantee: under the Ch’ing, 6; cases, 26, 
215, 374; recidivist, 26; release from de- 
tention for illness, motherhood, 29; Arrest 
Act, 29n, art. 2, 361, and art. 11, 362; 
Labor Act, 29n, and art. 60, 368, 593- 
594; SAPA, art. 18(7), 224; distinction 
from conditional release, 626 

Gudoshnikov, L. M., 8n, 9n 


Han Teh-p’ei, 8n 

Hart, H. M., Jr., 285n 

Haruo Abe, 460n 

Hayward, Max, 16n 

Hazard, John N., 11n, 297n 

Hearing for SAPA violations, 223-224 

Hearing of Which Is Conducted Nonpub- 
licly, Decision Relating to Cases the, 442 

Historical counterrevolutionary: control for, 
277; effect on punishment, 264, 265; cases, 
293, 294, 375 

Ho Shuang-lu: evaluation of evidence, 32n, 
33n, 397-399, 403-404 

Hooliganism, 326-328 

Household registration: duty of police to 
regulate, 106, 108; vagrant, 251 

Household Registration System, State Coun- 
cil’s Instructions Relating to the Estab- 
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lishment of a Regular: person with sus- 
pended sentence, 526 

How to Decide Upon the Punishment of a 
Person Who Has Committed Several 
Crimes, 545, 546 

Hsiao Ch’ang-lun, 284-285 

Hsiao, K. C.: traditional informal sanc- 
tioning, Sn; pao-chia, 119; arbitration, 
129; mediation, 145; village regulation, 
186n 

Hsiao Yung-ch’ing, 4n 

Hsieh Chia-lin, 187-188 

Hsieh Chiieh-ts’ai, 169, 491 

Hsien Heng-han, 167 

Hsii Yu-shan: supervised labor, 275, 290- 
291 

Huang Yiian, 439 

Hucker, Charles O., 185n 

Hundred flowers movement: criticism of 
judiciary, 14, and of vagueness of rules, 
49; Lectures, 58; Mao’s framework for 
application of punishment, 83 


Ideology, 61-96 
Imprisonment: place, 21; deprivation of po- 
litical rights, 94, 521; use, 508, by ad- 
justment committee, 183, and for govern- 
ment employees, 194, 199; Act for Pun- 
ishment of Counterrevolution, arts. 3, 4, 
5, 6, and 7, 300, arts. 8, 9, 10, 11, 12, and 
13, 301, and art. 15, 302; Arrest Act, art. 
2, 361; suspension, 522-526, 639; Lec- 
tures, 528-529; combined with lesser pun- 
ishment, 546-547; control differentiated, 
283; reduction of death penalty, 537, and 
of term, 620; conditional release, 626— 
628; revocation, 638; reform through 
labor, 592; increase in term, 619; am- 
nesty, 630-631 
fixed term, 528-534; hierarchy of 
criminal sanctions, 21; nature, 82; 
difference from detention, 212; cases, 
93, 144, 324, 325, 347, 352, 375, 391, 
414, 416, 417, 419, 452, 458, 460, 
465, 475, 481, 482, 488, 502-503, 
510, 527, 530, 532, 533, 534, 540, 
542, 551, 553, 554, 555, 563-564, 
§72, 572-573, 573-574, 574, 575, 
575-576, 581, 620, 622, 624-626; 
Act for Punishment of Corruption, 
art. 3, 309 
life, 534-535; hierarchy of criminal 
sanctions, 21; cases, 352, 419, 621 
See also Reform through labor 
Incitement: SAPA, art. 23, 230; case, 230. 
See also Responsibility of principal 
Increased punishment. See Aggravating fac- 
tor 
Informal sanctions: Ch’ing, 5-7, 51, and at- 
titude toward, 97, 98-99; Chinese Com- 
munist attitude toward, 98, roundup of 


social undesirables, 10, and current lack 
of detail on, 168-169 

Inspection by legislator, 29, 384-385 

Inspection of Work by Deputies of the NPC 
and Deputies of People’s Congresses of 
Provinces, Autonomous Regions and Cit- 
ies Directly under the Central Authority, 
Decision Relating to: pars. 1-5, 384-385 

Instructions of the CCPCC and the State 
Council of the PRC Checking the Blind 
Outflow of People from Rural Villages: 
par. 3, 251; par. 1, 287 

Instructions of the CCPCC Relating to 
Abolishing the Complete Six Laws of the 
Kuomintang and Establishing Judicial 
Principles for the Liberated Areas, 298 

Instructions of the Ministry of Interior of 
the PRC Relating to the Work of Place- 
ment and Reform of City Vagrants, 244— 
248 

Instructions of the Ministry of Justice of the 
PRC Relating to the Number, Term of 
Office, and Methods of Selection of Peo- 
ple’s Assessors, 431-433 

Instruments of restraint: Labor Act, 31, 45, 
and art. 46, 367-368; use, 62, 374, 396 

Interior, Ministry of: Act for Organization 
of City Residents’ Committees, 112 

Interrogation, 30-31 

Investigation, 355-358 

Investigation meeting. See Struggle 

Irresistible cause: SAPA, art. 25, 231; case, 
231-232 

Ishijima, Yasushi, 453-458 

Izvestia: rehabilitation through labor, 238- 
239, 272, 503 


Jaffe, Philip, 3n 

Japan: police as mediators, 153 

Jen Chen-to and Ho En-t’ao, 17n, 53n 

Joint act: SAPA, art. 23, 230 

Judge: Ching, 6, 66; Court Law, 11-12; 
training, 50; subjection to superiors within 
court, 483-489, to government organs, 
489-491, and to Party, 491-493 

Judges of the Supreme People’s Court and 
Local People’s Courts of the Various 
Levels, Decision Relating to the Problem 
of Appointment and Removal of, 491 

Judgment: examples, 321-323 

Justice, Ministry of, 425n 

Juvenile. See Youth 

Juvenile Offenders, Notification of the State 
Council of the PRC Transmitting the 
Report of the Ministry of Public Security 
Relating to the Work of Preparing the 
Establishment of Houses of Discipline 
For, 595-596 


Kangaroo court: distinguished from tribu- 
nal, 141 





Kao K’o-lin, 16n 

Kawasaki Mitsunari, 4n, 8n 

Kawashima Takeyoshi, 153n 

Khrushchev, N.: informal sanctioning, 188 

Kinship system: existence under the Nation- 
alists, 101-102 

Ko I, 358-359 

Ku Ang-jan, 11n, 279-281 

Ku Fang-p’ing, 632-633 

Kuan Feng, 160-163 

Kudryavtsev, V., 74n 

Kuomintang. See Republic of China 


Labor Act: place, 21; art. 42, 29, arts. 3, 
5-9, 11-12, 36-41, 46, 56, and 58-60, 
365-368, arts. 42, and 11, 376-377, art. 
43, 574-575, arts. 1-6, 8, 10, 13-20, 25- 
29, 44-54, and 56-60, 589-594, arts. 3, 
4, and 21-24, 594-595, arts. 67, 69, and 
71-73, 619-620, arts. 68, and 70, 620- 
621, and arts. 61-62, 634; criminal re- 
sponsibility of youth in, art. 21, 345; life 
imprisonment, in arts. 13, and 14, 534; 
reduction of sentence and conditional re- 
lease, 44n, and in art. 68, 534—535; ref- 
erence to and discussion of art. 70, 623; 
guarantee, 29n, and in art. 60, 626; meas- 
ures for release based on art. 62, 634; 
visits and correspondence, 30; sanctions 
during reform through labor, 45n, and use 
of handcuffs and leg irons, 31; new evi- 
dence, 40n; retaining volunteers, 45n— 
144; house of discipline for minors, 512 

Labor service: Act for Punishment of Cor- 
ruption, art. 3, 309; case, 540 

Land reform: 117-118; Security Defense 
Act, 115 

Land Reform Law, 60 

Large character poster: description, 163; 
use, 163—164, in comrades’ court, 173, for 
request for reform, 290, in investigation, 
356-357, to publicize judgment, 482, and 
in prison, 597; case, 262 

Law of the PRC for Organization of Local 
People’s Congresses and Local People’s 
Councils of the Various Levels: art. 17, 
384; art. 6(6), 490; art. 6, 494 

Law of the PRC for Organization of Peo- 
ple’s Courts. See Court Law 

Law of the PRC for Organization of Peo- 
ple’s Procuracies. See Procuracy Law 

Lawyer: people’s, 12; use, 39, and case, 
463-465; attitude toward, 48; emergence 
of legal specialists, 68 

Lawyers’ Association: to receive part of 
lawyer’s income, 436; structure, 438 

Lectures: criminal sanction, 21, recognition 
of need for criminal code, 82-83; com- 
parison with administrative sanction, 213- 
214, 328-334, hearing for, 224, and con- 
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trol as, 281-283; socialist legality, 57; 
role of law in socialist country, 61; back- 
ground, 58-59, 74; causes of crime, 74— 
79; effect of period on criminal law, 79- 
80; goals of punishment, 80-81; repri- 
mand, 207-208; fine, class character of, 
210, and criminal, 515-517; detention, 
211-212; confiscation, 212-213, 517-518; 
abolition of Nationalist laws, 298; coun- 
terrevolution, 299; corruption, 308; law- 
making process, 315; summary of laws, 
315-317; capitalist use of ex-convicts, 
317; foreseeability, 334-335; proximate 
cause, 335; analogy, 336-338; voluntari- 
ness, 341-342; mentally ill, 342-343; 
youth, 345-346; drunkenness, 347; legiti- 
mate defense, 347-348; retroactivity, 
348-351; principles in sentencing, 508- 
509, and in sentencing minors, 512; class 
consciousness in capitalist law, 510-511; 
reduction of punishment, 622-624, and 
severe punishment, 512-514; deprivation 
of political rights, 519-522; suspension of 
sentence, 522-526; imprisonment for 
fixed term, 528-529; life imprisonment, 
534-535; death penalty, 535-538; com- 
bined punishment, 545-547; confession 
and denunciation during reform through 
labor, 621; conditional release, 626-628; 
revocation of conditional release, 637, 
and of suspended sentence, 638-639 

Lee, Luke, 556n 

Legal specialists. See Lawyer 

Legalist, 67, 68, 69, 73. See also Fa 

Lethbridge, Henry J., 109n 

Li: dichotomy between li and fa, 62-70 

Li: defined, 155n 

Li Hao-p’ei, 4n 

Li Lo, 305-307 

Li Mu-an, 38, 504-505 

Liberated area: 7, 73: mediation, 123, 130 

Lifton, Robert Jay, 618 

Lin Piao, 166 

Ling Hung-chin, 442-443 

Litigation stick, 129. See also Lawyer: Tra- 
ditional Chinese practice 

Liu Shao-ch’i: Lectures, 316n; reference to 
report on draft Const., 495; abolition of 
death penalty, 538; reply on death pen- 
alty, 541-542; basis for thought reform, 
614; amnesty decree, 629-631 

Liu Tse-chiin: 16n, 38n; description of cases 
handled by judge, 461-463; on-the-spot 
adjudication, 476-478; consultation by 
judge, 16n, 38n, 488-489; benefits from 
Party control over courts, 500-503 

Lo Jui-ch’ing: SAPA, use for bad elements, 
96n, explanation, 201-204, 206, and re- 
view, 226-227; use of struggle, 166-167, 
and of punishment, 200; suspension of 
death penalty, 539 
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Lo Lung-chi, 580 
Lu Ming-chien, 492, 493 


MacFarquhar, Roderick, 8n; complaint, 14n, 
29n, 377; appeal, 554n; evaluation com- 
mittee, 580 

Makarenko, 617 

Manchu. See Ch’ing; Traditional Chinese 
practice 

Mannheim, Hermann, 340n 

Mao Tse-tung: revolution, 3; attitude to- 
ward police and courts, 5; terror, 10; hun- 
dred flowers movement, 14; role of pun- 
ishment, 22-23; liquidation of counter- 
revolution, 41, 42, 43, 304-305, 549, 578- 
579, 580, 581, 583; framework for appli- 
cation of punishment, 71-74, 83-89; ad- 
ministrative sanction, 86-87, 104-105; 
breaking of law by people, 89-90; bad 
element, 91; militia, 122; large character 
poster, 163; adjustment committee, 185; 
expulsion of government employees, 199; 
productive activity, 256; quotation from 
“On Policy,” 392; democracy, 558-559; 
basis for thought reform, 614 

Marriage Law of the PRC: enacted, 22n; 
conduct, 22n; art. 17, 130; arts. 1-2, 8, 
and 26, 148, and query, 318; sanction, 315 

Mass organization: query on street office, 
110; residents’ committee, 110; security 
defense committee, 115, 118; mediation, 
124, 126, 128; relation to other organs, 
138, 139, 140, 141; disputes settled by 


cadres, 148, 149-151; comrades’ court, 
172 
Mass trial, 10 


Mediation, 141-153; by resident's commit- 
tee, 110, 111, 113; not prerequisite to suit, 
124-128; reconciliation agreement, 128, 
129, 130; Marriage Law, 130-131; prin- 
ciples, 142; term, 144; relation to social 
control, 144—145; by police, 151-152, 154; 
by Japanese police, 153; other forms of 
informal sanctioning, 153. See also Media- 
tion committee; Mediation Committees, 
Provisional General Rules for the Organ- 
ization of People’s 

Mediation committee, 123-131; translation, 
vill; structure, 19, 139; power, 25, 146- 
147; background, 123; legislative history, 
125-129; relation to other organs, 140, 
141; cases, 142-143, 144-145, 145-146; 
technique, 143-144; composition, 146; 
adjustment committee, 179-180, 185; 
guidance by court under Court Law, art. 
19, 427 

Mediation Committees, Provisional General 
Rules of the PRC for Organization of 
People’s: enacted, 19n; background, 123- 
124; operation, 123-124; arts. 1-11, 124— 
125; application of art. 3, 129-130; pur- 


pose, 127; mediation principles, 128-129; 
study of, 129; relation to Marriage Law, 
131; prohibition against coercion, 142; 
how observed in practice, 146 

Meng Chao-liang: rehabilitation 
labor, 256-257, 269, 270-271; 
through labor, 598-602 

Mentally ill, 342-344; SAPA, 24, compen- 
sation by guardian or parent under art. 
29, 205, art. 27, 233, and queries on, 235; 
cases, 233-234, 234-235, 343-344, 344; 
Labor Act, art. 37, 367 

Militia, 103-104, 121-123, 141. 
Soviet law: volunteer police 

Mills, Harriet, 636 

Mitigating factor, 13; SAPA, 24, art. 20, 
227, and art. 20(2), 228; query on negli- 
gence, 232, and on drunkenness, 237; Act 
for Punishment of Counterrevolution, art. 
14, 302; Act for Punishment of Corrup- 
tion, art. 5, 310 

Moraes, Frank, 24n 

Morse, H. B., 354 

Mou: defined, 218n 

Mou Min, 518-519 

Mu Fu-sheng: persuasion by police, 156— 
157; large character poster, 164; struggle, 
165-166; handling of pickpockets, 240— 
241; open prison, 597-598 


through 
reform 


See also 


National Agricultural Development Outline: 
introductory note, and par. (39), 286— 
287; illustration, 287, 288 

Nationalist government. See Republic of 
China 

Nationality group: residents’ committee, 
112; Party organization, 136; use of own 
language in court provided in Const., art. 
77, 443 

Negligence: queries about SAPA, 232 

New Democracy, 60 

New life school, 239; case, 375 


O’Connor, Dennis: Soviet use of citizens 
for policing, 52n, 104n, 158n 

Office for the Antirightist 
(OAM): case, 262 

Office of Legal Advisers (OLA): cases, 
261-264; opinion, 326-328; arrest and 
detention, 362-363; agreement on fees, 
436; structure, 438; number of offices, 
440 

Opium, Circulating Order of GAC of PRC 
Relating to Strict Prohibition of: con- 
duct, 22n 

Organizational outlines, 139-141 

Origin (background), 26, 50, 66, 94, 95 


Movement 


Packer, Herbert L., 48n 
Pao-chia system: C. K. Yang's description 





of, 99-103; breakdown of, 105; compared 
to security defense committee, 119 

Pao Kung, 476 

P’eng Chen: purpose of published criminal 
standards, 24n; explanation of Act for 
Punishment of Corruption, 312-314; 
quotation in Lectures, 317n; reply on 
death penalty cases, 541-542 

People: Mao on how to treat, 73-74; 
definition, 80; whether those who com- 
mit crimes are among the, 89-96 

People’s Police Act of the PRC. See Police 
Act 

Period: effect on criminal law, 79-80, and 
on punishment, 95 

Periodization, 9-18 

Persuasion, 25 

Persuasion-education: Mao, 86-87, 104-105; 
principles, 142; by police, 154-155; com- 
rades’ court, 174, 175, 177; cases, 193 
581 

Police, 105-108; under Ministry of Public 
Security, 19n; persuasion, criticism-educa- 
tion, and warning, 25; need to strengthen, 
73, 74; public security station, 105—107; 
duties and powers, 106-110; power to 
impose security administration punish- 
ment, 108; nonmediation sanctioning, 
153-157; interrogation, 368-376; power, 
405-406. See also Police Act 

Police Act: sanctions against policemen, 
43n; arts. 1-6, 107-108, and arts. 8-10, 
585 

Political-legal Party group, 33; decision to 
prosecute, 36; approval of proposed judg- 
ment, 38; composition, 131; relation to 
other organs, 140, 141; cases, 363, 419, 
542-543, 573-574 

Political-Legal Research: background, 59; 
function, 305 

Postconviction review, 40—41, 50, 565-582 

Precommunist institutions, 98-103. See also 
Ch’ing; Traditional Chinese practice 

Probation: Const. of CCP, 189; case, 586 

Problems of Conditional Release, Suspension 
of Sentence, and Deprivation of Rights 
of Citizens, Interpretations Relating to: 
quoted, 521 

Procedural safeguards: attitude toward, 
during antirightist movement, 15-16 

Procuracy: structure, 19; authorization of 
arrest, 28; review of criminal sanction, 
48, 49-50, and of police recommendation 
to arrest and prosecute, 405-422; com- 
parison between Soviet and Chinese, 383; 
right to appeal, 563-565. See also Proc- 
uracy Law; Procuracy supervision 

Procuracy Law, 19n; power of procuracy, 
11; duty of general supervision, 29, 383; 
enacted, 11n; decision to prosecute, 36n; 
arts. 1-2, 20-21, 6-7, 3-4, and 8-9, 
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379-381, arts. 10-13, 406, art. 14, 429, 
and arts. 4, and 15, 560; art. 16 same as 
Court Law, art. 12, 566 

Procuracy supervision, 378-383; Const., art. 
81, 227: cases, 407-408, 408-409, 414— 
415, 415-416, 416-417, 418-420 

Propaganda-education: mediation, 124, 126, 
128; comrades’ court, 176 

Provisional Act of the PRC for Punishment 
of Crimes That Endanger State Currency. 
See Currency, Provisional Act for Punish- 
ment of Crimes that Endanger State 

Provisional Customs Law, 285 

Provisional General Rules of the PRC for 
Organization of People’s Mediation Com- 
mittees. See Mediation Committees, Pro- 
visional General Rules for Organization of 
People’s 

Provisional Measures of the PRC for Con- 
trol of Counterrevolutionaries. See Con- 
trol of Counterrevolutionaries, Provisional 
Measures of the PRC for 

Provisional Measures of the PRC for Deal- 
ing with Release of Reform Through 
Labor Criminals at the Expiration of 
Their Term of Imprisonment and For 
Placing Them and Getting Them Em- 
ployment. See Release Measures 

Provisional Measures of the PRC for Re- 
ceipt of Fees for Lawyers, 39n; arts. 1- 
14, 436-438 

Public security bureau: structure, 19 

Public Security, Ministry of: people’s police 
under, 19n; Provisional Act for Organiza- 
tion of Security Defense Committees, 117; 
agency of executive branch, 493 

Public security station: structure, 19 

Public Security Station Act: enacted, 11n; 
basis for public security station, 19n; 
arts. 1-7, 106-107 

Public Trial. See Trial 

Published criminal law: summary, 315-317 

Punishment and reform. See Goals of punish- 
ment 


Recidivism, 26, 93 

Recommendation to prosecute, 34-35 

Rectification movement. See Antirightist 
movement 

Reduction of sentence, 43—44; cases, 578, 
580-581, 624-626; Labor Act, art. 68, 
620-621, and art. 70, 621; difference from 
change of judgment and from conditional 
release, 622-623; amount, 623-624 

Reform through labor, 10, 21, 43-46, 58, 
589-620; incentives to reform, 49; nature, 
82; difference from rehabilitation through 
labor, 258, 260; for counterrevolution, 
277; control, 281; behavior during, 537; 
cases, 511-512, 534, 602, 628-629, 636; 
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imprisonment for fixed term, 528-529. 
See also Imprisonment; Labor Act 
Regulations Relating to Confiscation of 
Property of Counterrevolutionary Crim- 
inals: quotation and discussion, 517 
Rehabilitation through labor, 27, 51, 58, 
238-274; hierarchy of formal police-im- 
posed administrative sanctions, 21; ante- 
cedents, 239-248; explanation and queries, 
239; authorizing legislation, 249-251; 
SAPA, art. 30, 250; nature, 251-261; gov- 
ernment view, 254-257; cases, 257-261, 
264, 265, 266, 267, 343, 375, 414, S11- 
512, 602; persons eligible and procedure, 


261-268; release, 268-269; evaluation, 
269-274; term, 269; limits, 276; com- 
parison with control, 283, and with 


supervised labor, 295. See also Rehabilita- 
tion Through Labor Decision 

Rehabilitation Through Labor Decision, 25, 
249-250; enacted, 21n; experiment, 251- 
254; requirement to study, 253-254, 258; 
resignation from state enterprise, 257; 
discussion, 271-272 

Release, 43-46, 49, 50, 58; from Loafers’ 
Camp, 243, rehabilitation through labor, 
258, 261, 268, and reform through labor, 
602, 635-636; cases, 266, 602, 635-636; 
deprivation of political rights, 522; con- 
ditional, 620-629, and _ revocation of, 
637-638; retention, 634-637. See also 
Release Measures 

Release Measures, 45n, 46n; arts. 1-8, 634—- 
635 

Removal: use in comrades’ court, 176; 
Const. of CCP, 189: Act for Punishment 
of Corruption, art. 3, 309; Police Act, 
art. 10, 585; for government employees, 
194, 198, 199; cases, 207, 229, 293, 321, 
364, 585 

Reply of the Standing Committee of the 
NPC of the PRC to the Supreme People’s 
Court Relating to Problems of How to 
Execute the Resolution that Death Pen- 
alty Cases Shall Be Decided by Judgment 
of or Approved by the Supreme People’s 
Court, 541-542; query, 543 

Reprimand, 21; nature, 207-208; case, 514; 
criminal sentence, 514—515 

Republic of China: codes, 7, and criminal 
code, art. 1, 338; pattern of rural gov- 
ernment, 117; mediation, 123, 129-130; 
courts, 125; Law for the Punishment of 
Police Offenses, comparison with SAPA, 
201, and art. 28, 250; vagrant treatment, 
250; PRC abrogation of laws of, 297- 
298 

Resettlement: cases, 235, 264 

Residents’ committee: 110-113; structure, 
19; residents’ group, 19, 111, 112, 140; 
power, 25; established, 109; relation to 


security defense committee, 114, 116, and 
to other organs, 140; mediation work, 123. 
See also Residents’ Committees, Act for 
Organization of City 

Residents’ Committees, Act for Organiza- 
tion of City, 123; enacted, 19n; arts. 1- 
10, 110-112 

wef ngenend of principal: SAPA, art. 24, 
231; case, 231. See also Incitement 

Retribution. See Goals of punishment 

Retroactivity, 15, 23, 49, 50, 348-353; 
Ch’ing, 7; Act for Punishment of Counter- 
revolution, art. 18, 302; cases, 351-353 

Review, 38-41; Ch’ing, 7; SAPA, 27, 225, 
and art. 18, 224; Const. of CCP, 190; 
for government employees, 195; cases, 
209, 225-226, 226, 295. See also Appeal 

Reward: during reform through labor, 619, 
620-621 

Rewards and Punishments for Personnel of 
State Administrative Organs, Provisional 
Regulations Relating to: 193-198; arts. 
5-9, 11-12, and 14, 193-195 

Rickett, Allyn and Adele: right to counsel, 
and statement of defendant, 395-396; re- 
view by procuracy, 406-407; appoint- 
ment of lawyer, 440-441; trial procedure, 
448-449; introduction to Mrs. Rickett’s 
account, 465; thoroughness of investiga- 
tion, 465-466; appeal, 39n, 554-555; re- 
form through labor, 611--616; publishers’ 
comment on Ricketts’ experience, 616— 
618, and psychiatrist’s comment, 617-618 

Rightists, 25, 261-264 

Rightists Who Really Demonstrate That 
They Have Reformed, Decision of the 
CCPCC and the State Council of the 
PRC Relating to the Problem of Dealing 
with, 268 

Rule of law: Chiang Kai-shek, 3; Confucian 
attitude toward, 3, and Communist Chi- 
nese attitude toward, 4; Chinese versus 
Western definition, 5, 69, 70 

Rules of the PRC for Regulation of Ex- 
plosive Articles: art. 10, 237 

Rural organization, 117-118 


Sanctions, 20-21; apparatus for imposing, 
18-20 

SAPA, 200-237, 551; compensation, 20; 
sanctions, 20n, 26, and detention, 27, 28- 
29, 210, 211; confiscation, 20-21, 212; 
code, 24; offense, 24, 214-220; respon- 
sibility of mentally ill, 24, of youth, 24, 
and of intoxicated, 24; mitigating factor, 
24, and aggravating factor, 24; time limi- 
tation, 24; use for people, 94-95; and for 
bad elements, 96; need for, 200-201; dis- 
regard of dissuasion and of order to stop, 
218; procedure, 220-227; general part, 
227-237; applicability to other petty of- 





fenses, 237; rehabilitation through labor, 
249; Arrest Act, art. 13, 362; arts. 1-4, 
and 29, 205, arts. 6-12, 215-218, art. 13, 
218-219, arts. 14-15, 219-220, art. 31, 
220, arts. 16-18, 220-221, art. 18, 224, 
arts. 19-20, 227, art. 21, 228, arts. 22- 
23, 230, art. 24; 231, ‘art: 25, 231, ‘art. 
26, 232, art. 27, 233, art. 28, 235, art. 
32, 237, and art. 30, 250; cases, 215, 218, 
222, 226, 228, 229, 230, 231, 232, 234, 
235, 236; query on art. 26, 512 

Schapiro, Leonard, 15n 

Schram, Stuart R., 71n 

Schurmann, Franz, viiin 

Schwartz, Benjamin, 5n, 62-70 

Search, 11, 31-32, 386-391; Arrest Act, art. 
9, 31; Police Act, 108; cases, 387-390, 
390-391 

Security adjustment committee, 209 

Security Administration Punishment Act. 
See SAPA 

Security defense committee, 113-121, 157- 
158; structure, 19; sanctions, 25; com- 
parison with Soviet voluntary organiza- 
tion, 52, 119-121, with pao-chia, 119, 
with other organs, 140, 141, and with 
adjustment committee, 185; relation to 
adjustment committee, 186-187, and to 
residents’ committee, 110, 111; police to 
guide work, 106, 107; background, 113- 
114; development, 118; mediation, 123- 
124; comrades’ court, 178 

Security Defense Committees, Provisional 
Act of the PRC for Organization of: 
enacted, 19n; background, 114-115; arts. 
1-10, 115-117 

Self-criticism: use, 128, 158, 614; Const. of 
CCP, 132, 138, 189; nature, 160-163, 
614-615; case, 612 

Self-denunciation. See Self-examination 

Self-examination: hierarchy of informal sanc- 
tions, 20; written statements of self-de- 
nunciation, 20, 191, 609; recidivist, 26; 
before governmental unit, 43; since anti- 
rightist movement, 159-160; comrades’ 
court, 175, 176, 178-179, 179; adjust- 
ment committee, 183, 184; for Party 
members, 190-191; cases, 26, 157, 215, 
264, 293, 344, 547, 586 

Sentence: principles governing imposition, 
37-38, 508-514; suspension, 522-527; 
problems, 545-547; reduction, 620-629 

Shang Yin-pin: security defense committee, 
118, 157; supervised labor, 291-293; co- 
operation between police and masses in 
investigation, 356-357 

Shen Ch’i-szu, 15n, 472-473 

Shils, E. A. and M. Rheinstein, 51n 

Shu-hsiang: written law, 296; letter of pro- 
test, 317 

Skolnick, Jerome, 460n 
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Snow, Edgar: appeal, 39n; fornication and 
adultery, 325-326; imprisonment ordered, 
530-533; suspension of death penalty, 539; 
number of capital crimes, 543-544; reform 
through labor, concept of, 588, thought 
reform during, 618-619, and staying on 
after, 45n, 46n, 636; three kinds of de- 
tention, 594; prison visit, 596-597 

Socialist legality, 57 

Socialist patriotic pact, 23-24, 179-188; 
background, 179-180; implementation, 
180-185; nature, 185-186. See also Ad- 
justment committee 

Socialist reform, 12, 61, 118; time of publica- 
tion of Lectures, 74 

Solitary confinement, 45 

Soviet law, vii, 7, 11, 12, 51-53, 69, 73, 
74, 317, 378, 488; antiparasite law, 14n- 
15n, 272-273, 273-274, 283, 295; com- 
rades’ court, 14n30—15n30, 103, 104, 105; 
volunteer police, 14n30-15n30, 103, 104, 
105, 119-121, 123, and 158; decree on 
fines, 210; criminal code, art. 27, 283, 
art. 7, 338, art. 97, 376; trial procedure, 
429-430: Const., art. 112, 483n, and 
comment on, 503 

Soviet Union: New Economic Policy, 11, 
47; period of War Communism, 47; at- 
titude toward Chinese justice, 47 

Speak reason struggle. See Struggle 

Standards for application of sanctions, 21- 
25 

Statement of defendant, 30-31, 392-394 

Statement of guarantee, 164, 291. See also 
Statement of repentance 

Statement of repentance, 20, 164-165; de- 
scription, 164; adjustment committee, 
183; SAPA order to make, 208; case, 208. 
See also Self-examination 

Status degradation ceremonies, 170 

Staunton, G. T.: Ch’ing criminal code, secs. 
44, and 186, 339n 

Street office, 109-110; relation to other 
organs, 140. See also Street Offices, Act 
for Organization of City 

Street Offices, Act for Organization of City: 
enacted, 19n; arts. 1-7, 109-110 

Struggle, 27, 45, 165, 372; hierarchy of 
informal sanctions, 20; inappropriate for 
mediation, 128; description, 165-166; use, 
166-170; fear of, 176; comrades’ court, 
51, 177; adjustment committee, 185; cases, 
263-264, 293, 551 

Su I, 15n, 468-471 

Sun Chia-hsing, 482 

Supervised labor, 24, 44, 58, 276, 286-295; 
hierarchy of formal police-imposed sanc- 
tions, 21; for bad elements, 24, 27, 289; 
cases, 41-42, 264, 289-290, 293, 294, 
414, 511, 601-602; rehabilitation through 
labor, 251; background, 276, 286; National 


706 INDEX 


Agricultural Development Outline, 287; 
instruction to use against rural outflow, 
287; for hooligans, 287, 289; examples, 
290-291, 291, 291-293 

Supervised production. See Supervised labor 

Supervision, Ministry of, 198n 

Suspension: conditional, 21; for government 
employees, 195; SAPA, 224; case, 229; 
difference from stay of execution, 525, and 
from remission of punishment, 525-526 


Tadasuke Torio, 4n, 8n 

T’an Cheng-wen, 15n, 29n, 30n, 36n, 40n; 
general supervision by procuracy, 381- 
383; conflict between police and proc- 
uracy, 410-413; appeal, 548 

Tang, Peter S. H., 148n 

Tao (nonhuman world), 63, 64 

Teng, Hsiao-p’ing: bad element, 25n, 180; 
adjustment committee and patriotic pact, 
180; supervised labor, 287, 289, 295 

Teng P’ing, 90-96 

Terror of 1949-1953: extrajudicial proc- 
esses, 47 

Three- and five-anti movements: relation to 
Act for Punishment of Corruption, 312- 
314 

Topping, Audrey R., 622 

Torture: use under Ch’ing, 6 

Traditional Chinese practice, 50-53, 62-70, 
81, 177, 185-186 

Transfer: cases, 218, 265 

Trial, viii, 13, 16, 17; Const. and Court 
Law, 12; constitutional model, 429; pre- 
paratory session, 429-430; right to, 441- 
443; conduct of, 443-460; procedure, 
443-445; cases, 445-448, 482-483; periods 
of exception to public trial, 461-483. See 
also Adjudication 

Tribunal, 140, 141 

Tribunals, General Rules for the Organiza- 
tion of People’s, 536 

Ts'ui Ch’eng-hsiian, 25n; supervised labor 
for bad elements, 289; public pronuncia- 
tion of sentence, 481—482; consultation of 
Party on case, 505 

Tu Chi-yiian, 112-113 

Tung Ching-chih, 318-320 

Tung Pi-wu, 39n, 334 


Urban communes, 109 
U. S. Code of Military Justice: arts. 133- 
134, 34In 


Vagrants, Instructions Relating to the Work 
of Placement and Reform of City, 244— 
248 

Van der Sprenkel, Sybille, Sn, 6n, 7n, 98, 
145, 170, 506n 


Van Gulik, Robert, 6n 

Vindication of accused, 41-42, 582-584 
Voluntariness, 341-342 

Volunteer police, 103, 104 


Walker, Richard L., 73n 

Wall newspaper. See Large character poster 

Wang Chao-sheng, 39n, 40n, 556-563 

Wang Hsin, 40n, 566-571 

Wang Ju-ch’i, 170-177 

Wang Kuang-li: adjustment and security 
defense committees, 186-187, 188n; or- 
ganization of courts, 428; amnesty decree, 
631-632 

Wang Min, 188n 

Wang Yii-feng: mediation by Party cadre, 
150-151; use of self-examination, 159 

Wang Yii-nan, 195-198 

Wang Yiin-sheng, 478-479 

Warning, 25, 26, 94, 96; hierarchy of in- 
formal and formal sanctions, 20; reform 
through labor, 45, 619; use in comrades’ 
court, 172, and in adjustment committee, 
183; Const. of CCP, 189; for government 
employees, 194; SAPA, 206-208, art. 
3(1), 205, art. 5, 214, art. 6, 215, arts. 
7, and 8, 216, arts. 9, 10, 11, and 12, 217, 
art. 13, 218, art. 14, 219, art. 15, 220, 
art. 17, 221, art. 26, 232, and art. 27, 
233; cases, 206-207, 209, 228, 231, 365; 
comparison with reprimand, 207-208; 
Loafers’ Camp, 242; rehabilitation through 
labor, 260; Act for Punishment of Cor- 
ruption, art. 3, 309; Police Act, art. 
10, 585 

Weber, Max, 50-51, 67, 70 

Williams, G., 285n 

Wills, Morris R., 163n 

Wittfogel, Karl A., 588 

Women’s Federation, 150 

Work under surveillance. See Control 

Wu Lei, 30n, 32n, 35n, 468-471 

Wu Sung, 72 

Wu Te-feng, 4n, 15n; compensation, 42n; 
rightists exposed, 492-493; independence 
of courts, 495, 496; Party control of 
courts, 498-500; crime statistics, 543 

Wu Yii-heng, 492 

Wu Yii-su, 4n 


Yang, C. K., 99-103, 117 

Yang Kuang-teh, 142-143 

Yang, Martin C., 99n 

Yang P’eng and Lin Ch’ih-chung, 42 

Youth: SAPA, 24, 205, and art. 26, 232; 
cases, 232, 346; houses of discipline, 
594-596 

Yu Chung-lu, 554 

Yuan: value, 26n 
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land and searching out and translating ma- 
terial on Chinese criminal law. From the 
interviews and published works, he has en- 
deavored to piece together relevant data in 
order to see the system as a whole. 

The first of the three parts of the book is 
an introductory essay, providing an over- 
view of the evolution and operation of the 
criminal process from 1949 through 1963. 
The second part, constituting the bulk of 
the book, systematically presents primary 
source material, including excerpts from 
legal documents, policy statements, and ar- 
ticles in Chinese periodicals. In order to 
show the law in action as well as the law 
on the books, the author has included se- 
lections from written and oral accounts by 
persons who have lived in or visited the 
People’s Republic. Interspersed among 
these diverse materials are Mr. Cohen's 
own comments, questions, and notes. Part 
Ill contains an English-Chinese glossary of 
the major institutional and legal terms trans- 
lated in Part Il, a bibliography of sources, 
and a list of English-language books and 
articles that are pertinent to an understand- 
ing of the criminal process in China. ] 

Jerome Alan Cohen is a member of the 
Executive Committee of the East Asian Re- 
search Center at Harvard University and 
Professor of Law, Harvard Law School. 
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Chinese law evolved entirely independently of the legal 
traditions of the West and of the ancient Mesopotamian- 
Hebraic Near East. In duration, content, and complexity it. 
well deserves comparison with either of these two traditions. 
The continuity and authority of the Chinese codes of written ‘ 
laws made them unrivaled instruments for measuring pre- 
cisely, dynasty by dynasty, the shifting configurations of 
Chinese social and political values as officially defined. 
These codes culminated in imperial times be al final 
Ch'ing Code of 1740. 

This is the first book to provide a comprehensive picture 
of the basic concepts and the functioning of imperial Chinese 
law, as exemplified by 190 cases translated into English from. 
the more than 7,600 contained in the largest of the Chinese 
casebooks—the Hsing-an hui-lan, or Conspectus of Penal 
Cases—covering the years 1736-1885. 

The study opens with a discussion of the overall develop- 
ment of Chinese law from its earliest beginnings, with 
particular emphasis on its ideological aspects. It continues 
with an examination of the history and anatomy of the 1740 
Ch'ing Code, the system of Ch’ing punishments, and the — 
Ch’ing court system. An account of the Chinese casebooks — 
in general and the Conspectus in particular is included, ; 
followed by an analysis of what can be inferred about crime, 
punishment, society, and government in Ching China from 
the cases presented in the book. Part Two consists of an an- 
notated translation of the 190 cases that were painstakingly 
selected to provide as broad and representative a sampling | 
as possible of the diversified subject matter of the Con- 
spectus. In Part Three the statutory interpretations in the — 
cases are subjected to a detailed analysis that includes fre- 
quent comparison with Western law and throws considerable _ 
light on how the Ch’ing legal system actually worked. There 
follow eight appendices, among them the chronological and 
geographical distributions of the cases, lists of statutes and : 
punishments cited in the translated cases, a glossary, and — 
bibliography. 
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